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PARTI  -  INTERNATIONAL  LAW 


CHAPTER  ONE 

SOURCES  OF  INTERNATIONAL  LAW 


0101  INTERNATIONAL  LAW 

International  law  may  be  defined  as  that  body  of  rules  that  nations 
consider  binding  in  their  relations  with  one  another.  International  law  derives  firom 
the  practice  of  nations  in  the  international  arena  and  firom  international  agreements. 
Though  ever-changing,  international  law  provides  stability  in  international  relaticms 
and  an  expectation  that  certain  acts  or  omissions  wiU  effect  predictable  consequences. 
Consequently,  failure  to  comply  with  international  law  ordinarily  involves  greats 
political  and  economic  costs  than  does  observance.  Nations  comply  with  international 
law  because  it  is  in  their  interest  to  do  so. 


0102  CUSTOMARY  INTERNATIONAL  LAW 

The  general  and  consistent  practice  among  nations  with  reqiect  to  a 
particular  subject,  which  over  time  is  accepted  by  them  generally  as  a  l^^al 
obligation,  is  known  as  customary  international  law.  Customary  intenational  law 
is  the  principal  source  of  international  law  and  is  binding  upon  all  nations. 
Occasional  violations  do  not  substantially  affect  the  validity  of  a  rule  of  law,  provided 
routine  compliance,  observance,  and  enforcement  continue  to  be  the  norm. 


0103  INTERNATIONAL  AGREEMENTS 

An  international  agreement  is  a  commitment  entered  into  by  two  or 
more  nations  which  reflects  their  intention  to  be  bound  by  its  terms  in  their  relations 
with  one  another.  International  agreements,  whether  bilateral  treaties,  executive 
agreements,  or  multilateral  conventions,  bind  only  those  nations  that  are  party  to 
them  or  that  may  otherwise  consent  to  be  bound  by  them.  Moreov^,  rules 
established  throu^  the  treaty  process  are  binding  only  to  the  extent  required  by  the 
terms  of  the  treaty  itself  as  limited  by  the  reservations,  if  any,  that  have  accompanied 
its  ratification  or  adherence  by  individual  nations.  Conversely,  to  the  extent  that 
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such  rules  over  time  come  to.  represent  a  genmal  consensus  amoi^  nations  of  their 
obligatoiy  nature,  they  are  binding  upon  party  and  nonparty  nations  alike. 


A. 


International  agreement  references 


1.  DOD  Directive  5530.3,  Sulg:  INTERNATIONAL  AGREEMENTS 

2.  JAGMAN,  §  1003 

3.  JCS  MOP  179 


4.  SECNAVINST  5710.25,  Subj:  INTERNATIONAL  AGREEMENTS 


5. 


OPNAVINST  5710.24,  Subj:  INTERNATIONAL  AGREl 
NAVY  PROCEDURES 


SNTS 


6.  OPNAVINST  5710.25,  Subj:  INTERNATIONAL  AGREEMENTS 

OPNAV  PROCEDURES 


B.  International  agreement  defined.  An  international  agreement  is  anv  oral 
or  written  agreement  with  a  foreign  government,  its  agmides,  instrumentalities,  or 
political  subdivisions,  or  with  an  international  organization,  that:  is  agreed  to  by 
Department  of  Defense  (DOD)  personnel;  signifies  the  intention  of  its  parties  to  be 
bound;  and  is  denominated  as  an  international  agreement  or  any  other  name 
connoting  a  similar  legal  consequence.  Accordingly,  international  agreements  do  not 
include:  contracts  made  under  the  Federal  Acquisition  Regulations  (FAR);  North 
Atlantic  Treaty  Organization  (NATO)  Standardization  Agreements;  cmtain  real  estate 
leases;  agreements  solely  to  establish  administrative  procedures;  and  other 
agreements  specified  in  JAGMAN,  §  1003. 


C.  Negotiation  of  ayreements.  The  United  States  concludes  international 
agreements  in  various  wa3rs.  Navy  and  Marine  Corps  members  may  conclude  these 
agreements  only  when  specifically  authorized.  For  matters  under  the  Dq>artmmit 
of  the  Navy  (DON)  cognizance,  members  seek  authorization  to  negotiate  and  conclude 
an  international  agreement  firom  the  Chief  of  Naval  Operations  (CNO),  the  Chief  of 
Naval  Research,  or  the  Commandant  of  the  Marine  Corps  (CMC),  as  appropriate.  For 
matters  that  concern  operational  command  of  joint  iorces,  such  authorization  should 
be  8ou£^t  from  the  Chairman,  Joint  Chiefs  of  Staff  (JCS).  Negotiations  toward  the 
formation  of  any  international  agreement  are  not  permitted  prior  to  receipt  of  such 
authorization.  Once  authorized  to  negotiate,  the  cognizant  U.S.  representative  must 
not  deviate  from  the  letter  of  the  authorization.  The  procedures  for  requesting 
negotiating  authority,  concluding  agreements,  and  ultimate  forwarding  are  discussed 
in  JAGMAN,  §  1003. 
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D.  Practice  points..  Make  no  unilateral  commitments  to  any  foreign 
government  or  international  organization  on  any  subject.  Report  every  unsolicited 
proposal  made  by  a  foreign  government  or  international  organization  on  any  subject 
to  proper  authority  through  appropriate  diannels.  Bring  the  need  for  intexmational 
agreements  on  any  subject  matter  to  the  attention  of  the  Judge  Advocate  General 
(JAG)  and  CNO  or  CMC. 

E.  International  agreements  in  the  law  of  armed  conflict.  Principal  among 
the  international  agreements  reflecting  the  development  and  codiflcation  of  the  law 
of  armed  conflict  are  the  Hague  Regulations  of  1907,  the  Gas  Protocol  of  1925,  the 
Geneva  Conventions  of  1949  for  the  Protection  of  War  Victims,  the  1954  Hague 
Cultural  Property  Convention,  the  Biological  Weapons  (Donvention  of  1972,  and  the 
Conventional  Weapons  Convention  of  1980.  Whereas  the  1949  Geneva  Conventions 
and  the  1977  Protocols  Additional  thereto  address,  for  the  most  part,  the  protection 
of  victims  of  war,  the  Hague  Regulations,  the  (^neva  Gas  Protorol,  Hague  Cultural 
Property  Convention,  Biological  Weapons  Convention  and  the  fbnventional  Weapons 
Convention  are  concerned  primarily  with  controlling  the  means  and  methods  of 
warfare.  The  most  signiflcant  of  these  agreements  are  discussed  throughout  the 
chapter  on  in  the  law  of  armed  conflict.  Staff  judge  advocates  interested  in  the 
primary  references  should  consult  the  Annotated  Supplement  to  NWP  9  (Rev.  A)  / 
FMFM  1-10,  DA  Pamphlet  27-24,  and  AFP  110-20. 


0104  ADHERENCE  BY  THE  UNITED  STATES 

Under  the  U.S.  Constitution,  om:  treaties  with  other  nations  constitute 
a  part  of  the  "supreme  law  of  the  land"  with  a  force  equal  to  that  of  law  enacted  by 
Congress.  Moreover,  the  Supreme  Court  has  consistently  ruled  that,  where  no  treaty, 
law,  or  other  judicial  present  controls,  customary  international  law  and  the 
common  law  are  fundamental  elements  of  U.S.  national  law.  Article  0705,  U.S.  Navy 
Regulations,  1990,  provides  that:  "At  all  times,  commanders  shall  observe,  and 
require  their  commands  to  observe,  the  principles  of  international  law.  Where 
necessary  to  fulfill  this  responsibility,  a  departure  from  other  provisions  of  Navy 
Regulations  is  authorized."  That  requirement  has  been  further  implemented  by  CNO 
and  C^MC  in  OPNAVINST  3300.52  and  MCO  3300.3.  Specific  guidance  regarding  the 
law  of  armed  conflict  is  provided  in  SECNAVINST  3300.  lA. 
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0201  BfARimiE  BASELINES 

Hie  territorial  aea  and  all  other  maritime  aonea  are  measured  from 
baseliiies.  To  calculate  the  seaward  readi  of  claimed  maritime  somea,  one  must 
understand  how  baaelinea  are  drawn. 

A.  Low-water  line.  Unless  other  qiecial  rules  i^iply,  the  hasdine  from 
which  maritime  claims  of  a  nation  are  measured  is  the  low- water  line  along  the  coast 
as  marked  on  the  nation's  official  large-scale  diarts. 

B.  fjfcraiyht  hawftliiMw  Where  a  coastaloT  island  nation's  irr^pilarcossfline 
would  be  impracticable  to  use  the  low-water  line,  the  nation  may  instead  employ 
straifid^t  baselines.  Generally,  strait  baselines  must  not  depart  firom  die  general 
direction  of  the  coast,  and  the  sea  arem  thay  endoee  must  be  dosely  linked  to  the 
land  domain.  A  list  of  nations  whidi  use  straij^t  hawaiin—  iq;)pears  in  table  STl-8 
of  NWP-9  (Rev.  A). 


C.  RftVB  and  yulfa.  Many  bodies  of  water  called  'bays"  in  the  geographic 
sense  are  not  bays  for  purposes  of  international  law.  For  baseline  purposes,  a  Iwy” 
is  a  well-marked  indentation  in  the  coastline  of  sudi  proportion  to  the  width  its 
mouth  as  to  contain  landlocked  waters  and  constitute  more  than  a  mere  curvature 
ofthecoast  The  water  area  of  a  bay  must  be  greater  than  that  of  a  semidrde  vriioee 
diameter  is  the  length  of  the  line  drawn  across  the  mouth.  Where  the  indentation 
has  more  than  one  mouth  due  to  the  presence  ci  islands,  the  diameter  of  die  test 
semidrde  is  the  sum  of  the  lines  across  the  various  mouths.  The  baseline  across  the 
mouth  of  a  bay  may  not  exceed  24  nautical  miles  (NM)  in  length.  Where  the  mouth 
is  wider  than  24  NM,  a  baseline  of  24  NM  may  drawn  wfrhin  the  bay  so  as  to 
endose  the  maximum  water  area.  Where  the  eemharde  test  has  been  met,  and  a 
dosure  line  of  24  NM  or  less  may  be  drawn,  the  body  of  water  k  e  'bay*  in  the  l^ial 
sense. 
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D.  Historic  bays.  "Historic  bays"  are  not  determined  ly  the  wemidrcle  and 
24  NM  closure  line  rules.  To  meet  the  international  standard  for  establishing  a  daim 
to  a  historic  bay,  a  nation  must  demonstrate  its  open,  effective,  long-term,  and 
continuous  ezerdse  of  authority  over  the  bay,  coupled  with  acquiescence  by  foreign 
nations  in  the  ezerdse  of  that  authority.  The  United  States  has  taken  the  position 
that  an  actual  showing  of  acquiescence  by  foreign  nations  in  such  a  daim  is  required, 
not  the  mere  absence  of  opposition. 

E.  Other  features.  TVhere  a  river  flows  directly  into  the  sea,  the  baseline 
is  a  straight  line  across  the  mouth  of  the  river  between  points  on  the  low-water  line 
of  its  banks.  The  low-water  line  of  a  reef  may  be  used  as  the  baseline  for  islands 
situated  on  atoUs  or  having  fringing  reds.  Harbor  worioB  are  structures  such  as 
jetties  and  breakwaters  erected  along  the  coast  at  inlets  or  rivers  for  protective 
purposes  or  for  endosing  sea  areas  adjacent  to  the  coast  to  provide  andunrage  and 
shelter.  The  outermost  permanent  harbm*  works  which  form  an  int^^  part  of  the 
harbor  system  are  r^arded  as  forming  part  of  the  coast  for  baseline  purposes. 


0202  NATIONAL  WATERS 


National  waters  indude  internal  waters,  territorial  seas,  and 
archipelagic  waters.  These  national  waters  are  sulgect  to  the  territorial  sovereignty 
of  coastal  and  island  nations,  with  certain  navigational  rights  reserved  to  the 
international  community. 

A.  Internal  waters.  Internal  waters  are  landward  of  the  baseline  from 
which  the  territorial  sea  is  measured.  Lakes,  rivers,  some  IngrB,  harbors,  some 
canals,  and  lagoons  are  ezamples  of  internal  waters.  From  the  8tan4)^t  of 
international  law,  internal  waters  have  the  same  legal  character  as  the  land  itself. 
Unless  in  distress,  ships  and  aircraft  miqr  not  enter  or  overfly  internal  waters  without 
the  permission  of  the  coastal  or  island  nation. 


B.  Tgrritorial  seas.  The  territorial  sea  is  a  belt  of  ocean  which  is  measured 
seaward  from  the  baseline  of  the  coastal  or  island  nation  and  sutgect  to  its 
sovereignty.  The  United  States  daims  a  12  NM  territorial  sea  and  recognizes 
territorial  sea  daims  of  other  nations  up  to  a  maximum  breadth  of  12  NM. 


1.  Islands,  rocks,  and  low-tide  elevations.  Each  island  has  its  own 
territorial  sea  and,  like  the  mainland,  has  a  baseline  from  which  it  is  calculated.  An 
island  is  defined  as  a  naturally  formed  area  of  land  surrounded  by  water  which  is 
above  water  at  high  tide.  Rocks  are  islands  which  cannot  sustain  human  habitation 
or  economic  life.  Provided  they  remain  above  water  at  hi^  tide,  th^  too  possess  a 
tmritorial  sea.  Land  which  is  above  watmr  at  low  tide,  but  submerged  at  hi^  tide. 
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if  situated  wholly  or  partly  within  the  territorial  sea,  may  be  used  for  territorial  sea 
purposes  as  though  it  were  an  island. 

2.  Artificial  islands,  off-shore  installations,  and  roadsteads. 
Artificial  islands  and  off-shore  installations  have  no  territorial  sea  of  their  own. 
Roadsteads  normaUy  used  for  the  loading,  unloading,  and  anchoring  of  ships,  and 
which  would  otherwise  be  situated  wholly  or  partly  b^nd  the  outer  limits  of  the 
tmritorial  sea,  are  included  within  the  territorial  sea.  Roadsteads  included  within 
the  territorial  sea  must  be  clearly  marked  on  diarts  by  the  coastal  or  island  nation. 

C.  Archipelagic  waters.  An  archipelagic  nation  is  one  wholly  comprised  of 
one  or  more  groups  of  islands .  Such  nations  may  draw  str ai{^  archipelagic  baselines 
joining  the  outermost  points  of  their  islands,  provided  that  the  ratio  of  water  to  land 
within  the  baselines  is  between  1-to-l  and  9-to-l.  The  waters  enclosed  within  the 
archipelagic  basdhies  are  called  archipelagic  waters.  The  ardiipdagic  baselines  are 
also  the  baselines  firom  which  the  archipelagic  nation's  tenritorial  sea,  contiguous 
zone,  and  exclusive  economic  zone  (EEZ)  are  also  measured  seaward  firom  these 
baselines. 


1.  U.S.  recognition.  The  United  States  recognizes  the  rij^t  of  an 
archipelagic  nation  to  establish  archipelagic  baselines  endosing  ardiipelagic  waters, 
provided  baselines  are  drawn  in  conformity  with  the  1982  Law  of  the  Sea  (IX)S) 
Convention  and  the  United  States  is  accorded  navigation  and  overilii^t  ri^ts  and 
fireedoms  under  international  law  in  the  enclosed  archipdagic  and  adjacent  waters. 

2.  Arehipplagic  Rea  lanes.  Archipelagic  nations  may  designate 
archipelagic  sea  lanes  throu^  their  archipdagic  waters  suitable  for  continuous  and 
e]q>editiou8  passage  of  ships  and  aircraft.  AU  normal  routes  used  for  international 
navigation  and  overflight  are  to  be  included.  If  the  archipelagic  nation  does  not 
designate  such  sea  lanes,  the  right  of  archipelagic  sea  lanes  passage  may  nonethdess 
be  exercised  by  all  nations  through  routes  normally  used  for  international  navigation 
and  ovmflight. 


0203  INTERNATIONAL  WATERS 

International  waters  include  all  ocean  areas  not  subject  to  the  territorial 
sovereignty  of  any  nation.  All  waters  seaward  of  the  tmritorial  sea  are  mtemational 
waters  in  which  the  hi^  seas  fiieedoms  of  navigation  and  overflight  are  preserved  to 
the  international  community.  International  watmrs  include  contiguous  zones,  EEZs, 
and  hi^  seas. 

A  Contiguous  zones.  A  contiguous  zone  is  an  area  extending  seaward  fimn 
the  tCTritorial  sea  in  which  the  coastal  or  island  nation  may  exercise  the  control 
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neoessaxy  to  prevent  or  puniah  infringement  of  its  customs,  fiscal,  immigratioii,  and 
sanitary  laws  and  r^;ulations  that  occur  within  itsterritoiy  or  territairial  sea  (but  not 
fin:  so-called  security  purposes).  Tlie  United  States  claims  a  contiguous  sane 
extending  12  NMfirom  the  baselines  used  to  measure  the  territorial  sea.  TheUnited 
States  wfll  respect  contiguous  zones  extending  up  to  24  NM,  provided  the  coastal  or 
island  nation  recognizes  U.S.  rights  in  the  zone  consistent  with  the  provisions  of  the 
1982  1X)S  Convention. 

B.  EEZs.  EEZs  are  resource-related  zones  adjacent  to  the  coast  and 
extending  beyond  the  territorial  sea.  As  the  name  suggests,  the  central  purpose  is 
economic.  The  United  States  established  a  200  NM  EEZ  by  Presidential 
Prodamation  on  Mardi  10, 1983.  Hie  United  States  recognizes  the  sovereign  rights 
of  a  coastal  or  island  nation  to  prescribe  and  miforoe  its  laws  in  the  EEZ  (extending 
up  to  200  NM  from  the  baselines  used  to  measure  the  territorial  sea)  fixr  the  purposes 
of  egploration,  exploitation,  management,  and  conservatimi  of  the  natural  resources 
of  the  watmrs,  seabed,  and  subsoil  of  the  zone,  as  wdl  as  for  the  production  ot  energy 
firom  the  water,  currents,  and  winds.  The  coastal  or  island  nation  may  exercise 
jurisdiction  in  the  zone  over  the  establishment  and  use  of  artificial  islands, 
installations,  and  structures  having  economic  purposes;  over  marine  scientific 
research  (with  reasonable  limitations);  and  over  some  aq;>ect8  oi  marine 
environmental  protection  (primarily  implemmitation  of  international  vessel-souroe 
pollution  control  standards).  All  nations,  however,  eigoy  the  rig^t  in  any  EEZ  to 
exerdse  the  traditional  high  seas  freedoms  of  navigation  and  overflig^  of  the  laying 
of  submarine  cables  and  pipelines,  and  of  aU  other  traditional  high  seas  uses  by  drips 
and  aircraft  which  are  not  resource  related. 

C.  High  seas.  The  high  seas  mdude  all  parts  cd*  the  ocean  seaward  (tf  the 
EEZ.  When  a  coastal  or  island  nation  has  not  prodaimed  an  EEZ,  the  high  ssas 
begin  at  the  seaward  edge  of  the  territorial  sea. 

D.  Security  zones.  Some  coastal  naticms  have  claimed  the  ri^t  to  establish 
military  security  zones  of  varying  breadth  beyond  the  territorial  sea,  in  whidi  they 
purport  to  regulate  the  activities  of  warships  and  military  aircraft  other  natums 
by  such  restrictions  as  prior  notification  or  authorization  for  entry,  limits  on  the 
number  of  foreign  ships  or  aircraft  present  at  any  given  time,  prohibitions  on  various 
operational  activities,  or  complete  exclusion.  Th^  restrictions  are  not  recognized 
under  international  law.  Accordingly*  the  United  States  does  not  recognize  the 
peacetime  validity  of  «ay  claimed  security  or  military  zone  seaward  of  the  territorial 
sea  which  purports  to  restrict  or  regulate  the  high  seas  fireedoms  of  navigation  and 
overflight. 
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0204  CONTINENTAL  SHELF 

For  international  law  purposes,  the  continental  shelf  of  a  coastal  or 
island  nation  consists  of  the  seabed  and  subsoil  of  the  submarine  areas  that  extend 
be3wnd  its  territorial  sea  to  the  outer  edge  of  the  continental  margin  or  to  a  distance 
of  200  NM  firom  the  baseline  used  to  measure  the  territorial  sea  where  the 
continental  margin  does  not  extend  to  that  distance.  The  continental  shelf  may  not 
extend  b^3rond  350  NM  from  the  baseline  of  the  territorial  sea  or  100  NM  firom  the 
2,500  meter  isobath,  whichever  is  greater.  Although  the  coastal  or  island  nation 
exercises  sovereign  ri^ts  over  the  continental  shelf  for  purposes  of  eq)loring  and 
exploiting  its  natural  resources,  the  legal  status  of  the  supeqaoent  water  is  not 
affected.  Moreover,  all  nations  have  the  rig^t  to  lay  submarine  cables  and  pipelines 
on  the  continental  shelf. 


0205  SAFETY  ZONES 

Coastal  and  island  nations  may  establish  safety  zones  to  protect  artificial 
islands,  installations,  and  structures  located  in  their  internal  waters,  archipelagic 
waters,  territorial  seas  and  EEZs,  and  on  their  continental  shdves.  In  the  case  of 
artificial  islands,  installations,  and  structures  located  in  the  EEZ  or  on  the 
continental  shelf  beyond  the  territorial  sea,  safety  zones  may  not  extend  beyond  500 
meters  firom  the  outer  edges  of  the  facility,  except  as  authorized  by  g^eraUy  accqpted 
international  standards. 


0206  AIRSPACE 

Under  international  law,  airspace  is  classified  as  either  national  airspace 
(that  over  the  land,  internal  waters,  archipelagic  waters,  and  territorial  seas  of  a 
nation)  or  international  airspace  (that  over  contiguous  zones,  EE&,  the  hig^  seas, 
and  territory  not  subject  to  the  sovereignty  of  any  nation).  Sulgect  to  a  rig^t 
overflight  of  international  straits  and  ar^pela^c  sea  lanes,  each  nation  has 
complete  and  exclusive  sovereignty  over  its  national  airspace.  Except  as  otherwise 
consented  through  treaties  or  other  international  agreements,  aircraft  of  all  nations 
are  firee  to  operate  in  international  airspace  without  interference  by  other  nations. 
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INTEBNATIONAL  STATUS  AND  NAVIGATION  OF  WARSHIPS 


0207  STATUS  OF  WARSHIPS 

A  Warship  defined.  International  law  defines  a  warsliip  as  a  diip 
belonging  to  the  armed  forces  of  a  nation  bearing  the  external  markings 
distinguishing  the  character  and  nationality  of  such  ships,  undo’  the  command  ct  an 
officer  duly  commissioned  by  the  government  of  that  nation  and  whose  name  appears 
in  the  appropriate  service  list  of  offioma,  and  manned  by  a  crew  whidb  is  under 
regular  armed  forces  discipline.  In  the  U.S.  Navy,  those  ships  designated  ”USS”  are 
"warships”  as  defined  by  int^national  law.  U.S.  Coast  Guard  vessels  Haaignatofi 
”USCGC"  are  also  "warships"  under  international  law. 

B.  International  status.  A  warship  eq)oys  sovereign  immunity  firom 
interfermioe  by  the  authorities  of  nations  other  than  the  flag  nation.  Pdioe  and  port 
authorities  may  board  a  warship  only  with  the  permission  of  the  commanding  officer 
(CO).  A  warship  cannot  be  required  to  consent  to  an  onboard  seardi  or  uuq>ection, 
nor  may  it  be  required  to  fly  the  flag  of  the  host  nation.  Althouf^  warships  are 
required  to  comply  with  coastal  nation  traffic  control,  sewage,  health,  and  quarantine 
restrictions  instituted  in  conformance  with  the  1982  LOS  Conventioin,  a  failure  of 
compliance  is  subject  only  to  diplomatic  complaint  or  to  coastal  nation  orders  to  leave 
its  territorial  watme  immediately.  Moreover,  warships  are  itninmig  firom  arrest  and 
seizure,  both  in  national  and  international  waters;  exempt  firom  foreign  taxes  and 
regulation;  and  exercise  mcdusive  control  over  all  passengers  and  crew  with  regard 
to  acts  performed  on  board.  Nuclear-powered  warships  and  conventionally  powered 
warships  eqjoy  identical  international  l^al  status. 

C.  Aimlianffi.  Auxiliaries  are  vessek,  other  than  warships,  that  are  owned 
by  or  under  the  exclusive  control  of  the  armed  forces.  Auxiliaries  eqjoy  sovereign 
immunity  because  thqy  are  state-owned  or  operated  and  used  only  on  government 
noncommercial  service.  This  means  that,  like  warships,  thqy  are  immune  firom  arrest 
and  search  whether  in  national  or  international  waters.  Thqy  are  also  exempt  fitnn 
foreign  taxes  and  regulation  and  exercise  exclusive  control  over  all  passengers  and 
crew  with  respect  to  acts  performed  onboard.  United  States  auxiliaries  indude  all 
vessels  which  comprise  the  Military  Sealift  Command  (MSQ  Force.  The  MSC  F(nrce 
indudes:  (1)  United  States  Naval  Ships  (USNS)  (Le.,  U.S.-owned  vessels  or  those 
under  bareboat  charter  and  assigned  to  MSC),  (2)  the  National  Defense  Reserve  Fleet 
and  the  Ready  Reserve  Force  (RRF)  (when  activated  and  assigned  to  MSO, 
(3)  privately  owned  vessels  under  time  charter  assigned  to  the  Afloat  Plnqpositioned 
Force  (APF),  and  those  vessels  chartered  by  MSC  for  a  period  of  time  or  fixr  a  q>edfic 
voyage  or  voyages.  The  United  States  daims  full  ris^ts  of  sovereign  immunity  for 
all  USNS,  APF,  NDRF  and  RRF  vessels.  As  a  matter  of  policy,  however,  the  United 
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States  daims  only  freedom  firom  arrest  and  taxation  for  those  MSC  Force  time  and 
voyage  charters  not  induded  in  the  APF. 


0208  NAVIGATION  IN  NATIONAL  WATERS 

A.  Internal  waters.  Nations  exorcise  the  samejurisdiction  and  control  over 
their  intomal  waters  and  8i:q)egaoent  airspace  as  th^  do  over  their  land  territoiy. 
Entering  a  port  ordinarily  involves  navigation  in  internal  waters.  BecoMtae  entering 
internal  vaaters  is  legally  equivalent  to  entering  the  land  territory  of  another 
noHon,  that  nation's  permission  is  required.  While  many  nations  grant  fordgn 
merchant  vessels  standing  permission  to  enter  internal  waters  to  fadlitate  commerce, 
warships,  auxiliaries,  and  all  aircraft  require  q[>ecific  and  advanoe-entiy  permission 
unless  otherwise  permitted  under  hilatoral  or  multilateral  arrangements. 

B.  The  territorial  sea.  Navigation  by  foreign  vessels  in  the  territorial  sea 
is  regulated  by  the  regimes  of  innocent  passage,  assistance  entiy,  transit  passage, 
and  archipelagic  sea  lanes  passage. 

C.  Innocent  passage.  International  law  provides  that  ships,  but  not 
aircraft,  of  all  nations  eqjoy  the  rig^t  of  innocent  passage  for  the  puii>06e  of 
continuous  and  e]q)editiou8  traversing  of  the  territorial  sea  or  for  proceeding  to  or 
from  internal  waters.  Innocent  passage  indudes  stopping  and  anchoring,  but  only 
insofar  as  inddental  to  ordinary  navigation  or  as  rendered  necessary  hy  force  nuyeure 
or  by  distress.  Foreign  ships,  induding  warships,  exrardsmg  the  right  of  innocent 
passage  are  required  to  comply  with  the  laws  and  regulations  enacted  by  the  coastal 
or  island  nation  in  conformity  with  established  prindples  of  international  law  and, 
in  particular,  with  such  laws  and  reulations  relating  to  the  safety  of  navigation. 
Passage  is  innocent  so  long  as  it  is  not  prejudicial  to  the  peace,  good  order,  or  security 
of  the  coastal  or  island  nation.  The  coastal  or  island  nation  may  take  afEirmative 
actions  in  its  territorial  sea  to  prevent  passage  that  is  not  innocent  induding,  where 
necessary,  the  use  of  force. 

1.  Inconsistent  activities.  Military  activities  considered  to  be 
jn^didal  to  the  peace,  good  order,  and  security,  and  therefore  inconsistent  with 
innocent  passage,  indude: 

a.  Any  threatoruseofforceagainstthesovereignty,  territorial 
integrity,  or  political  independence  of  the  coastal  nation; 

b.  any  exmtase  or  practioe  with  any  weapons; 

c.  the  launching,  landing  or  taking  on  board  of  any  aircraft 
or  of  any  military  device; 
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d.  intelligence  collection  activities  detrimratal  to  the  security 
of  that  coastal  nation;  and 

e.  any  research  or  survqr  activities. 

2.  Permitted  restrictions.  For  purposes  such  as  resource 
conservation,  enviroiunental  protection,  and  navigational  safety,  a  coastal  or  island 
nation  may  establish  certain  restrictions  iq;x>n  the  rifi^t  of  innocent  passage  of  fiirrign 
vessels.  For  example,  where  navigational  safety  dictates,  nations  may  require  foreign 
ships  exercising  the  ri£^t  of  innocent  passage  to  use  designated  sea  lanes  and  trafBc 
separation  schemes.  Such  restrictions  upon  the  ri^^tofinnocent  passage  through  the 
tmritorial  sea  are  not  prohibited  by  international  law,  provided  that  th^ 

a.  Are  reasonable  and  necessary; 

b.  do  not  have  the  practical  effect  of  densdng  or  impairing  the 
ri£^t  of  innocent  passage;  and 

c.  do  not  discriminate  in  form  or  in  fact  against  the  ships  of 
any  nation  or  those  carrying  cargoes  to,  from,  or  on  behalf  of  any  nation. 

3.  Ten^porarv  suspension.  A  nation  may  suspend  innocent  pass^ 
temporarily  in  specified  areas  of  its  tmritorial  sea  when  essential  to  its  security. 
Such  a  suspension  must  be  preceded  by  a  published  notice  to  the  international 
commimity  and  may  not  discrimmate  in  form  or  in  fact  between  foreign  ships. 

4.  Warships.  All  warships,  including  submarines,  eqjqy  the  rig^t  of 
innocent  passage  on  an  unimpeded  and  unaimounced  basis.  Submarines,  howWer, 
are  required  to  navigate  on  the  surface  and  to  show  their  flag  when  p«««ing  through 
foreign  territorial  seas.  If  a  warship  does  not  ocniq>ly  with  national  regulations  that 
conform  to  established  principles  of  international  law  and  disr^ards  a  request  for 
compliance,  the  nation  may  require  the  warship  immediately  to  leave  the  territorial 
sea. 


D.  Assistance  entry.  All  ship  and  aircraft  commanders  have  an  obligation 
to  assist  those  in  danger  of  being  lost  at  sea.  This  long-recognized  duty  of  mariners 
permits  assistance  entry  into  the  territorial  sea  by  ships  or,  under  certain 
circumstances,  aircraft  without  the  nation's  permission  to  engage  in  bona  fide  efforts 
to  render  emergency  assistance  to  those  in  danger  or  distil  at  sea.  This  rif^t 
applies  only  when  the  location  of  the  danger  or  distress  is  reasonably  well  known;  it 
does  not  extend  to  entering  the  territorisd  sea  or  airspace  to  conduct  a  search. 

E.  Transit  passage.  Under  international  law,  the  ships  and  aircraft  of  all 
nations,  including  warships  and  military  aircraft,  eqjoy  the  rifi^t  of  MnimpadArf 
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transit  passage  through  international  straits  overlapped  fay  territorial  seas. 
Submarines  are  firee  to  transit  international  straits  submerged  sinoe  that  is  their 
normal  mode  of  opmatiox^  surface  warships  may  transit  in  a  manner  consistent  with 
sound  navigational  practices  and  the  security  of  the  force,  including  formation 
steaming  and  the  laimching  and  recoveiy  of  aircraft.  All  transiting  ships  and  aircraft 
must  proceed  without  dela3r,  refirain  from  the  threat  or  use  of  force  against  the 
sovmoignty,  territorial  integrity,  or  political  indq>endence  of  nations  bordering  the 
strait;  and  otherwise  refirain  firom  any  activities  other  than  those  incident  to  their 
normal  modes  of  continuous  and  esp^tious  transit 


1.  International  straits  overlapped  bv  territorial  seas.  Straits  used 
for  international  navigation  tbroueh  the  territorial  sea  between  one  part  of  the  hig^ 
seas  or  an  EEZ  and  another  part  of  the  faig^  seas  or  an  EEZ  are  subject  to  the  l^al 
regime  of  transit  passage. 

a.  Suspension.  Transit  passage  throu^  international  straits 
cannot  be  suspended  fay  the  coastal  or  island  nation  for  any  purpose  during 
peacetime.  This  principle  of  international  law  also  igpplies  to  transiting  ships 
(including  warships)  of  nations  at  peace  with  the  bordering  coastal  or  island  nation, 
but  involved  in  armed  conflict  with  another  nation. 


b.  Traffic  sdicmes.  Coastal  or  island  nations  bordering 
international  straits  overlapped  by  territorial  seas  may  designate  sea  lanes  and 
prescribe  traffic  separation  schemes  to  promote  navigational  safety.  Sea  lanes  and 
separation  schemes  must  be  approved  fay  the  competent  mtemational  organization 
per  generally  accepted  international  standards.  Ships  in  transit  must  reqiect 
properly  designated  sea  lanes  and  traffic  s^aration  schemes. 


2.  Straights  between  the  EEZ  and  the  territorial  sea.  The  regime 
of  innocent  passage,  rather  than  transit  passage,  applies  in  straits  used  for 
international  navigation  that  connect  a  part  of  the  hi^  seas  or  an  EEZ  with  the 
territorial  sea  of  a  coastal  or  island  nation.  Nations  may  not  suspend  innocent 
passage  through  such  straits. 


3.  International  straits  not  completely  overlapped  bv  tei 

Ships  and  aircraft  transiting  throu^  or  above  straits  used  for  international 
navigation,  which  are  not  completely  overlapped  fay  territorial  seas  and  throu^ 
which  thme  is  a  high  seas  or  EEZ  corridor  suitable  for  such  navigation,  epjcy  the 
hi^  seas  fireedoms  of  navigation  and  overfli^t  while  operating  in  and  over  such  a 
corridor.  So  long  as  th^  remain  b^ond  the  territorial  sea,  all  ships  and  aircraft  of 
all  nations  have  the  unencumbered  rig^t  to  navigate  throu^  and  over  such  waters 
subject  only  to  due  regard  for  the  ri^t  of  others  to  do  so.  If  that  corridor  unduly 
restricts  navigation,  the  doctrine  of  transit  passage  applies. 


Naval  Justice  School 
Publication 


2-9 


SJA  DesUbook 
Bev.S/94 


Part  I  -  International  Law 


F.  Archipelagic  sea  lanes  passaye.  Archipelagic  sea  lanes  passage  is 
defined  under  international  law  as  the  exercise  of  the  freedom  of  navigation  and 
overflight  for  the  sole  purpose  of  continuous  and  e:q>editious  transit  throu£^ 
archipelagic  watmrs,  in  the  normal  modes  of  operation,  by  the  ships  and  aircraft 
involved.  All  ships  and  aircraft,  including  warships  and  militaiy  aircraft,  epjoy  the 
right  of  archipelagic  sea  lane  passage  while  transiting  through*  under,  or  over  the 
watma  of  archipelagos  and  ac|ja<»nt  territorial  seas  via  designated  archipelagic  sea 
lanes.  Archh;)elagic  sea  lanes  iadude  all  routes  normally  used  for  international 
navigation  and  overflight,  regardless  of  whether  designated  hy  the  archipdagic 
nation.  Eadi  sea  lane  is  defined  by  a  continuous  line  from  the  point  of  entry  into  the 
archipelago  to  the  point  of  exit.  Ships  and  aircraft  in  archipelagic  sea  lanes  passage 
are  required  to  remain  within  25  NM  to  either  side  of  the  axis  line  and  must 
approach  no  doser  to  the  coastline  than  10  percent  of  the  distance  between  the 
nearest  islands.  Submarines  may  traiusit  while  submerged;  surface  warships  may 
cany  out  those  activities  normally  undertaken  during  passage  through  such  watma, 
induding  activities  necessary  to  their  security  (sudr  as  formation  steaming  and  the 
launching  and  recovery  of  aircraft).  The  ri^t  of  archipelagic  sea  lanes  passage 
caimot  be  impeded  or  suspended  by  the  archipelagic  nation  for  any  reason.  Outside 
of  archipelagic  sea  lanes,  all  surface  ships  (induding  warships)  eiy  oy  the  more  limited 
right  of  innocent  passage  throughout  archipelagic  waters  just  as  thqy  do  in  the 
territorial  sea  as  discussed  above. 


0209  NAVIGATION  IN  AND  OVEBFUGHT  OF  INTEBNATIONAL 
WATERS 

A.  The  contiguous  zone.  The  contiguous  zone  is  comprised  of  international 
waters  in  and  over  which  Uie  ships  and  aircraft  (induding  warships  and  military 
aircraft)  of  aU  nations  eiyoy  the  hi^  seas  freedoms  of  navigation  and  overfli^t 
discussed  in  subparagriqih  C  below.  Althou^  the  coastal  nation  may  exercise  the 
control  necessary  in  those  waters  to  prevent  and  punish  infiringement  of  its  customs, 
fiscal,  immigration,  and  sanitary  laws  that  may  occur  within  its  territory  (induding 
its  territorial  sea),  the  coastal  nation  caimot  otherwise  interfere  with  intmnational 
navigation  and  overflight  in  and  above  the  contiguous  zone. 

B.  The  EEZ.  The  coastal  nation's  jurisdiction  and  control  over  the  EEZ  are 
limited  to  matters  concerning  the  e3q)loration,  e:q>loitation,  management,  and 
conservation  of  the  resources  of  those  international  waters.  The  coastal  or  island 
nation  may  also  exercise  in-the-zone  jurisdiction  over  the  establishment  and  use  of 
artificial  islands,  installations,  and  structures  having  economic  purposes;  marine 
sdentific  resear^  (with  reasonable  limitations);  and  some  aspects  of  marine 
enviromnental  protection.  Accordingly,  the  coastal  or  island  nation  caimot  unduly 
restrict  or  impede  the  exercise  of  the  freedoms  of  navigation  in  and  overflight  of  the 
EEZ.  Since  all  ships  and  aircraft  (induding  warships  and  military  aircraft)  eiycy  the 
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hi^  seas  freedoms  of  navigation  and  overfli^t  and  other  internationally  lawful  uses 
of  the  sea  related  to  those  freedoms  in  and  over  those  waters,  the  mdstenoe  of  an  ERZ 
in  an  area  of  naval  operations  need  not,  of  itself,  be  of  op^’ationa]  concern  to  the 
naval  commander. 

C.  The  high  seas.  All  ships  and  aircraft  (including  warships  and  militaiy 
aircraft)  ei\joy  complete  freedom  of  movement  and  (Operation  on  and  over  the  high 
seas.  For  warships,  this  includes  task  force  maneuvering,  fli^t  operations,  militaxy 
exercises,  surveillance,  intelligence-gathering  activities,  and  ordnance  testing  and 
firing.  All  nations  also  ei\joy  the  rig^t  to  lay  submarine  cables  and  pipelines  on  the 
bed  of  the  high  seas  as  well  as  on  the  continental  shelf  b^ond  the  territorial  sea, 
with  coastal  or  island  nation  approval  for  the  course  of  pipelines  on  the  continental 
shelf.  All  of  these  activities  must  be  conducted  with  due  regard  for  the  rights  of  othmr 
nations  and  the  safe  conduct  and  operation  of  other  ships  and  aircraft. 

1.  Closure  or  warning  areas.  Any  nation  may  declare  a  temporaiy 
closure  or  warning  area  on  the  hig^  seas  to  advise  other  nations  of  the  conduct  of 
activities  that,  althou^  lawful,  are  haxardous  to  navigation  and  /  or  overflight.  The 
United  States  and  other  nations  routinely  declare  such  areas  for  missile  testing, 
gunnery  exercises,  ^ace  vehicle  recovery  operations,  and  other  purposes 

some  danger  to  other  lawful  uses  of  the  high  seas  by  others.  Notice  of  the 
establishment  of  such  areas  must  be  promulgated  in  advance,  usually  in  the  form  of 
a  Notice  to  Mariners  (NOTMAR)  and  /  or  a  Notice  to  Airmen  (NOTAM).  Shq>s  and 
aircraft  of  other  nations  are  not  required  to  remain  outside  a  declared  dosure  or 
warning  area,  but  are  obliged  to  refirain  from  interfering  with  activities  thmeixL 
Consequently,  subject  to  the  requirement  of  due  regard  for  the  rights  of  the  declaring 
nation  to  use  the  hi^  seas  for  such  lawful  purposes,  U.S.-ships  and  aircraft  may 
operate  in  a  dosure  area  declared  by  a  foreign  nation,  collect  intelligence  and  observe 
the  activities  involved,  as  may  the  ships  and  aircraft  of  other  nations  in  a  U.S. 
declared  dosure  area. 

2.  Declared  security  and  defense  zones.  International  law  does  not 
recognize  the  ri^t  of  any  nation  to  restrict  the  navigation  and  overflight  of  foreign 
warships  and  military  aircraft  beyond  its  territorial  sea.  Although  several  coastal 
nations,  induding  North  Korea  and  'Vietnam,  have  asserted  daims  that  purport  to 
prohibit  warships  and  military  aircraft  from  operating  in  so-called  security  zones 
extending  beyond  the  territorial  sea,  sudi  daims  have  no  basis  in  international  law 
in  time  of  peace  and  are  not  recognized  by  the  United  States. 

3.  Wartime  defensive  measures.  The  U.N.  Charter  and  general 
prindples  of  international  law  recognize  that  a  nation  may  exercise  measures  of 
individual  and  collective  self-defense  against  an  imminent  threat  of  armed  attack  or 
an  actual  attack  directed  at  that  nation  or  at  the  regional  defense  organization  of 
which  it  is  a  member.  Those  measures  may  indude  the  establishment  of  "defensive 
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sea  areas"  or  "maritime  control  areas"  in  whidi  the  threatened  nation  seeks  to 
enforce  some  degree  of  control  over  foreign  entry  into  its  territaiy.  Historical,  the 
establishment  of  such  areas  extending  bqrond  the  territorial  sea  has  been  restricted 
to  periods  of  war  or  to  declared  national  emergmicy  involving  the  outbreak  of 
hostilities.  B^nd  laying  down  the  gmieralrequiimnentcrfreaBonablenees  in  relatian 
to  the  needs  of  national  security  and  defense,  international  law  does  not  determine 
the  geographic  limits  of  such  areas  or  the  d^;^  of  ocmtitd  that  a  coastal  nation  may 
exercise  over  them. 

D.  Polar  regions 

1.  Arctic  region.  The  United  States  considers  that  the  waters,  ice 
pack,  and  airspace  of  the  Arctic  region  beymid  the  lawfully  daimed  territorial  seas 
of  littoral  nations  have  international  status  and  are  open  to  navigation  by  the  shqw 
and  aircraft  of  all  nations.  Althouc^  sevmral  nations,  induding  Canada  and  the 
countries  of  the  former  U.S.SJR.,  have  at  times  attempted  to  daim  sovereignly  over 
the  Arctic  on  the  basis  of  discovery,  historic  use,  oontiguity  ^proximity),  or  the  so- 
called  "sector"  theory,  those  daims  are  not  recognized  in  international  law. 

2.  Antarctic  region.  A  number  of  nations  have  asserted  conflicting 
and  often  overlapping  claims  to  portions  of  Antarctica.  These  daims  are  premised 
variously  on  discovery,  contiguity,  occupation  and,  in  some  cases,  the  "sector"  theory. 
The  United  States,  as  a  party  to  the  Antarctic  Treaty  of  1959,  does  not  recognize  the 
\  alidity  of  the  daims  of  other  nations  to  any  portion  of  the  Antarctic  area.  Designed 
to  encourage  the  sdentific  eaqploration  of  the  continent  and  to  foster  research  and 
experiments  in  Antarctica  without  regard  to  conflicting  assertions  territorial 
sovereignty,  the  1959  Accord  provides  that  no  activity  in  the  area,  undertaken  vdiile 
the  treaty  is  in  force,  will  constitute  a  basis  for  asserting^  supporting,  or  denying  such 
daims.  Thetreaty  also  provides  that  Antarctica  "shallteu^  for  peacehil  purposes 
only,"  and  that  "any  measures  of  a  military  nature,  such  as  the  establishment  of 
military  bases  and  fortifications,  the  carrying  out  of  military  maneuvers,  as  wdl  as 
the  testing  ofany  type  ofweapons"  shall  be  prohibited.  The  treaty  does  not,  however, 
afiectinany  way  the  high  seas  freedoms  of  navigation  and  overflight  in  the  Antarctic 
region.  Antarctica  has  no  territorial  sea  or  territorial  airspace. 

£.  Nudear  free-zones.  The  1968  Nudear  Weapons  Non-Pridiferation 
Dreaty,  to  which  the  United  States  is  a  party,  acknowledges  the  right  of  groups  of 
nations  to  conclude  r^h>nel  treaties  establishing  nudear-free  zones.  Such  treaties 
or  their  provisions  are  binding  only  on  parties  to  them  or  to  protocols  incotparating 
those  provisions.  To  the  extent  that  the  rights  and  freedoms  of  other  nations, 
indud^  the  high  zeas  fireedoms  of  navigatiem  and  overflight,  are  not  infringed  upon, 
such  treaties  are  not  inconsistent  with  international  law.  Hie  1967  Hwaty  for  the 
Prohibition  of  Nudear  Weapons  in  Latin  America  CTreaty  of  Tiatelolco)  is  an  example 
of  a  nudear-fi»e  zone  arrangement  that  is  frilly  oonsiatoit  with  international  law. 
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as  evidenced  by  U.S.  ratification  of  its  two  Protocols.  This  does  not  affect  the  exercise 
by  the  United  States  of  navigational  ri^ts  and  freedoms  within  waters  covered  by 
the  Treaty  of  Tlatelolco. 


0210  EXERCISE  AND  ASSERTION  OF  NAVIGATION  AND 
OVERFUGHT  RIGHTS  AND  FREEDOMS 

A  Policy  statement.  The  United  States  has  not  ratified  the  1982  U.N 
Convention  on  the  Law  of  the  Sea  (UNCLOS  m),  in  part  because  of  inrovisions 
concerning  seabed  mining  (Part  XD.  Still,  the  United  States  has  stated  that  it  is 
committed  to  abiding  by  the  Convention  to  the  extent  it  reflects  customary 
international  law.  As  announced  in  the  President's  U.S.  Oceans  Policy  statemmit  of 
March  10,  1983: 

The  United  States  will  eimrcise  and  assert  its  navigation  and  overflight 
li^ts  and  freedoms  on  a  worldwide  basis  in  a  manner  that  is  consistent 
with  the  balance  of  interests  reflected  in  the  [1982  LOS]  convention. 

The  United  States  will  not,  however,  accpiiesce  in  rmilateral  acts  of 
other  states  designed  to  restrict  the  rights  and  freedoms  of  the 
international  community  in  navigation  and  overfli^t  and  other  related 
high  seas  uses. 

B.  Purpose.  When  maritime  nations  appear  to  accjuiesce  in  excessive 
maritime  claims  and  fail  to  exercise  their  rights  actively  in  the  face  of  constraints  on 
international  navigation  and  overfli^t,  those  claims  and  constraints  may,  in  time, 
be  considered  to  have  been  accepted  by  the  international  community  as  reflecting  the 
practice  of  nations  and  as  binding  upon  all  users  of  the  seas  and  supeijacent  airspace. 
Consecjuently,  it  is  incumbent  upon  maritime  nations  to  protest  diplomatically  all 
excessive  claims  of  coastal  or  island  nations  and  to  exercise  their  navigation  and 
overfli^t  ri^ts  in  the  face  of  such  claims.  The  President's  Oceans  Poli^  Statement 
makes  clear  that  the  United  States  has  accepted  this  re^nsibility  as  a  fundamental 
element  of  its  national  policy. 

C.  Freedom  of  navigation  fFON)  program.  The  purpose  of  the  FON 
program  is  to  preserve  the  global  mobility  of  U.S.  forces  by  avoiding  acquiescence  in 
e»:essive  maritime  claims  of  other  nations.  The  FON  program  combines  diplomatic 
action  and  operational  assertions  of  oiu*  navigation  and  overflight  rights  to  encourage 
modification  of,  and  to  demonstrate  nonacquiescence  in,  maritime  claims  that  are 
inconsistent  with  the  customary  rules  of  international  law  pmlaining  to  maritime 
navigation  and  overfli^t  freedoms.  Those  waters  (and  the  airspace  above  them) 
which  are  the  subjects  of  excessive  maritime  claims  of  other  nations  [hereinafter 
"those  waters"]  are  cataloged  in  DODINST  2005.  IM  of  12  Jul  90,  Maritime  Claims 
Reference  Manual.  Uses  of  those  waters  which  will  be  recorded  as  operational 
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assertions  are  mostly  uses  which  are  planned  well  enough  in  advance  to  be  placed  on 
a  list  which  is  preapproved  under  a  classified  and  rather  oonq)licated  procedure.  See 
also  DODINST  C-2005.1  of  21  Jim  83»  U.S.  Program  for  the  Eboercise  of  Navigation 
and  Overflight  Rights  at  Sea  (U). 


0211  RULES  FOR  NAVIGATIONAL  SAFETY 

A.  International  rules.  Most  rules  for  navigational  safety  governing  surfSace 
and  subsurface  vessels  (including  warships)  are  contained  in  the  International 
Regulations  for  Preventing  Collisions  at  Sea,  1972,  known  informally  as  the 
"International  Rules  of  the  Road"  or  "72  COLREGS."  These  rules  i^ply  to  all 
international  waters  (i.e.,  the  hi^  seas,  EEZs,  and  contiguous  zones)  and,  exoq;^ 
wh«%  a  coastal  or  island  nation  has  ectoblished  different  rules,  in  that  nation's 
territorial  sea,  archipelagic  waters,  and  inland  waters.  Article  1189,  U.S.  Navy 
Regulations,  1990,  directs  that  all  persons  in  the  naval  service  reqwnsihle  for  the 
operation  of  naval  ships  and  craft  "shall  diligently  observe"  the  1972  COLREGS. 

B.  National  rules.  Many  nations  have  adopted  special  rules  for  waters 
subject  to  their  territorial  sovereignty  (Le.,  internal  waters,  archipelagic  waters,  and 
territorial  seas).  Violation  ofthese  rules  by  U.S.  Navy  vessels  may  sulgect  the  United 
States  to  a  lawsuit  for  collision  or  other  damage,  provide  the  basis  for  diplomatic 
protest,  result  in  limitation  on  U.S.  access  to  foreign  ports,  or  provide  the  basis  for 
other  foreign  action. 

C.  U.S.  inland  rules.  The  United  States  has  adopted  q)ecial  inland  rules 
i^plicable  to  navigation  in  U.S.  waters  landward  of  the  demarcation  line  established 

U.S.  law  for  that  purpose.  (See  U.S.  Coast  Guard  publication  CG  169;  83  C.FR. 
Part  80;  33  U.S.C.  §§  2001-2073.)  The  1972  COLREGS  apply  seaw^ard  of  the 
demarcation  line  in  U.S.  national  waters,  in  the  U.S.  contiguous  zone  and  EEZ,  and 
on  the  high  seas. 


0212 


U.S.-U.S.S A  (RUSSIAN)  AGREEMENT  ON  THE  PREVENTION 
OF  INCIDENTS  ON  AND  OVER  THE  HIGH  SEAS. 


In  1972,  topromotethesafety  of  navigation  and  flight  of  tbdr  respective 
warships  and  military  aircraft  during  encounters  at  sea,  the  United  States  and  the 
Soviet  Union  in  1972  entered  into  the  U.S.-U.S.S.R  Agreement  on  the  Prevaitian 
of  Incidents  On  and  Over  the  High  Seas.  (Note:  Russia  has  agreed  to  accept  all 
treaty  and  international  agreement  obligations  of  the  former  U.S.S.R.)  This  Navy- 
to-Navy  agreement,  popularly  referred  to  as  the  "Incidents  at  Sea"  or  "INCSEA" 
agreement,  has  been  highly  successful  in  minimizing  the  potential  for  harassing 
actions  and  navigational  one-upmanship  between  U.S.  and  of  the  former  Soviet 
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Union  umt8  op^atiiig  in  dose  proxiinity  at  sea.  Although  the  agreement  appliaa  to 
warships  and  militaiy  aircraft  operating  on  and  over  the  "hij^  seas,”  it  k  undmtood 
to  embrace  such  units  operating  in  all  international  waters  international 
airspace,  induding  that  of  the  and  the  contiguous  sene. 


A.  INCSEA 
indude: 


iS.  Princq>al  provisions  of  the  INCSEA  agreement 


1.  Ships  will  observe  strictly  both  the  letter  and  the  qphrit  of  the 
International  Rules  of  the  Road; 

2.  ships  wiU  remain  well  dear  ofone  another  to  avoid  risk  of  collision 
and,  when  engaged  in  surveillance  activities,  wfll  eaerdse  good  seamanship  so  as  not 
to  embarrass  or  midanger  ships  under  surveillance; 

3.  ships  will  use  special  signals  for  signalling  their  operatiem  and 

intentions; 

4.  ships  of  one  country  wfll  not  simulate  attacks  by  aiming  guns, 
missile  launchers,  torpedo  tubes,  or  othmr  weapons  at  the  ships  of  the  other  country, 
and  will  not  launch  any  object  in  the  direction  of  passing  ships  nor  illuminate  thefr 
navigation  bridges; 

5.  ships  conducting  exercises  with  submerged  submarines  will  diow 
the  appropriate  signals  to  warn  of  submarines  in  the  area;  and 

6.  ships,  when  i^proaching  ships  of  the  other  party,  particularly 
those  engaged  in  replenishment  or  operations,  will  take  impropriate  measures 
not  to  hinder  maneuvers  of  such  ships  and  wiU  rmnain  wdl  dear. 

B.  Amendment.  The  INCSEA  agreement  was  amended  in  a  1973  protocol 
to  extend  certain  provisions  of  the  agreement  to  indude  nonmilitary  sh^. 
Specifically,  U.S.  and  Russian  military  ships  and  aircraft  shall  not  make  simulated 
attacks  by  aiming  guns,  missile  launchers,  toriiedo  tubes,  and  other  weapons  at 
nonmilitary  ships  of  the  other  party  nor  laundi  or  dxxm  any  objects  near  nonmilitaiy 
ships  of  the  other  party  in  such  a  manner  as  to  be  hazardous  to  these  shms  or  to 
constitute  a  hazard  to  navigation.  The  agremnent  also  provides  for  an  annual  review 
meeting  between  Navy  representatives  of  the  two  parties  to  review  its 
implementation. 


Naval  Justice  Sdiool 
Publication 


2-15 


SJADedbook 
Rev.  S/M 


Part  I  -  Intematioiial  Law 


MILITARY  AIRCRAFT 


Q213  MILITARY  AIRCRAFT  GENERALLY 

A.  Defined.  International  law  defines  military  aircraft  to  include  all 
aircraft  operated  fay  commissioned  units  of  the  armed  forces  of  a  nation  faearing  the 
military  marfeings  of  that  nation,  commanded  by  a  member  of  the  armed  forces,  and 
manned  fay  a  crew  subject  to  regular  armed  forces  discipline.  Civilian-owned  and 
-operated  aircraft  qualify  as  "state  aircraft*  if  they  are  so  designated  fay  the  United 
States  and  their  full  capacity  has  been  contracted  the  military  for  use  in  the 
military  service  of  the  United  States.  In  those  drcumstanoes,  th^  too  eigay 
sovereign  immunity  firom  foreign  search  and  inspection.  As  a  matter  of  policy, 
however,  the  United  States  normally  does  not  designate  chartered  aircraft  as  "sts^ 
aircraft.” 

B.  International  status.  Military  aircraft  are  "state  aircraft”  within  the 
meaning  of  the  Convention  on  International  Civil  Aviation  of  1944  (the  "Chicago 
(Convention")  and,  like  warships,  eiyoy  sovereign  immunity  firom  foreign  seardi  and 
inspection.  Subject  to  the  ri^toftransit  passage  and  archipelagic  sea  lanes  passage, 
state  aircraft  may  not  fly  over  or  land  on  the  tmritory  (induding  the  territorial  sea) 
of  another  nation  without  authorization  by  special  agreement  or  otherwise.  Host 
nation  officials  may  not  board  the  aircraft  without  the  consent  of  the  aircraft 
commander.  Should  the  aircraft  commander  fail  to  certify  compliance  with  host 
nation  customs,  immigration,  or  quarantine  requirements,  the  aircraft  may  be 
directed  to  leave  the  territory  and  national  airspace  of  that  nation  immediately. 


0214  AIR  NAVIGATION 

A.  National  airspace.  Under  international  law,  every  nation  has  complete 
and  exclusive  sovereignty  over  its  national  airspace  (i.e.,  the  airspace  above  its 
tmritoiy,  its  internal  waters,  its  territorial  sea,  and,  in  the  case  of  an  archipelagic 
nation,  its  archipelagic  waters).  Unlike  warships,  aircraft  have  no  customary  ri^t 
of  irmocent  passage  throu^  the  airspace  over  tire  territorial  sea  or  archipelagic 
waters.  Aocordin^y,  unless  parfy  to  an  international  agreement  to  the  contrary,  all 
nations  have  complete  discretion  in  regulating  or  prohibiting  flints  within  their 
national  airspace  (as  opposed  to  a  Fli^t  Information  Region,  discussed  below),  with 
the  sole  exception  of  overflight  of  international  straits  and  archipelagic  sea  lanes. 
Aircraft  wishing  to  enter  national  airspace  must  identify  themselves,  seek  or  confirm 
permission  to  land  or  to  transit,  and  obqy  all  reasonable  orders  to  land,  turn  back,  or 
fly  a  prescribed  course  and  /  or  altitude.  For  military  aircraft,  permission  is  obtained 
by  the  local  U.S.  embassy  ahead  of  time.  Permission  to  enter  foreign  national 
airspace  is  called  diplomatic  clearance.  Aircraft  in  distress  are  entitled  to  special 
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consideration  and  should  be  allowed  entry  and  em^rgenqr  landing  ri^ts.  Aircraft 
eiyoy  a  right  of  assistance  entry  analogous  to  warships. 

B.  International  straite  whidi  connect  EEZ  /  high  seas  to  EEZ  /  hlfh  seas 
and  are  overlapped  bv  territorial  seas.  All  aircraft  eqjoy  the  right  of  unimpeded 
transit  passage  through  the  airspace  above  international  straits  overleaped  by 
territorial  waters.  Transits  must  be  continuous  and  erqpeditious;  the  aircraft  must 
refirain  from  the  threat  or  the  use  of  force  against  the  sovereignly,  territorial 
integrity,  or  political  independence  of  the  bordering  nation.  These  overflight  rights 
cannot  be  suspended  in  peacetime  for  any  reason.  When  the  international  strait  is 
not  completely  overlapped  by  territorial  seas,  aircraft  transiting  above  a  high  seas  car 

navigation  corridor  ezyoy  the  high  seas  freedom  of  overflight  so  long  as  they 
remain  beyond  the  territorial  sea. 

C.  Archipelagic  sea  lanes.  Military  aircraft  eiqoy  the  ri^t  of  unimpeded 
passage  through  the  airspace  above  archipelagic  sea  lanes.  The  right  of  overflight  of 
such  sea  lanes  is  essentially  identical  to  that  of  transit  passage  throu^  the  airspace 
above  international  straits  overlapped  by  territorial  seas. 

D.  International  airspace.  International  airspace  is  the  airspace  over  the 
contiguous  zone,  the  high  seas,  the  and  territories  not  subject  to  national 
sovereignly  (e.g.,  Antarctica).  All  international  airspace  is  open  to  the  aircraft  of  all 
nations.  Accordin^y,  military  aircraft  are  free  to  operate  in  international  airspace 
without  interference  from  national  authorities.  Military  aircraft  may  engage  in  fli^t 
operations,  including  ordnance  testing  and  firing,  surveillance  and  intelligence 
gathering,  and  support  of  other  naval  activities.  All  such  activities  must  be 
conducted  with  due  regard  for  the  ri^ts  of  other  nations  and  the  safely  of  other 
aircraft  and  of  vessels.  (Note,  however,  that  the  Antarctic  IVeaty  prohibite  military 
maneuvers  and  wei^ns  testmg  in  Antarctic  airspace.)  These  same  principles  iq)p]y 
with  respect  to  the  overflight  of  high  seas  or  EEZ  corridors  throu^  that  part  of 
international  straits  not  overlapped  by  territorial  seas. 


0215  CONVENTION  ON  INTERNATIONAL  CIVIL  AVIATION 

As  are  most  nations,  the  United  States  is  a  party  to  the  1944  Convention 
on  International  Civil  Aviation.  That  multilateral  treaty,  commonly  referred  to  as  the 
"Chicago  (Convention,"  applies  to  civil  aircraft.  It  does  not  apply  to  military  aircraft 
or  chartered  aircraft  designated  as  "state  aircraft,"  other  than  to  require  that  they 
operate  with  "due  regard  for  the  safety  of  navigation  of  civU  aircraft."  The  Chicago 
Convention  established  the  International  Civil  Aviation  Organization  QCAO)  to 
develop  international  air  navigation  principles  and  techniques  and  to  promote  safety 
of  flight  in  international  air  navigation.  Various  operational  situations  do  not  Imid 
themselves  to  ICAO  fli^t  procedures  (e.g.,  military  contingencies,  dassified  missions. 
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politically  sensitive  missions,  or  routine  aircraft  carrier  operations).  Operatiims  not 
conduct^  imder  ICAO  fii^t  procedures  are  conducted  under  the  "due  regard"  or 
"operational"  prerogative  of  militaxy  aircraft.  For  additional  information,  see  DOD 
Directive  4540.1  and  OPNAVENST  3770.4A 


0216  FUGHTlNFOBBCATIONBEGIONS(FlBs) 

A  FIR  is  a  defined  area  of  ainqpace  within  which  information  and 

alerting  services  are  provided.  The  ICAO  establishes  FIR's  in  national  and 
international  air  space  to  promote  the  safely  of  dvil  aviation.  WitMn  a  FIR,  flight 
information  and  alerting  services  are  provided  by  air  traffic  controllers  by 

ICAO.  Local  coastal  nation  air  traffic  controllers  are  "double>hatted"  with  tiiis  ICAO 
responsibility.  As  a  matter  of  policy,  U.S.  military  aircraft  on  routine  point-to-point 
flil^ts  through  international  airspace  ordinarily  follow  ICAO  fli^  procedures  and 
use  FIR  services.  Exceptions  to  this  policy  indude  military  contingeuy  operations, 
dassified  or  politically  sensitive  missions,  and  routine  aircraft  carrier  (operations  or 
other  training  activities.  When  U.S.  military  aircraft  do  not  follow  ICAO  flight 
procedures,  they  must  navigate  with  "due  regard"  f(n  dvil  aviation  safety.  Some 
coastal  nations  seek  to  bill  military  aircraft  for  "services"  provided  during  flightu 
through  a  FIR.  With  regard  to  militaxy  aircraft,  U.S.  policy  is  to  decline  pajnnent 


0217  AIR  DEFENSE  IDENTIFICATION  ZONES  (ADIZs)  IN 
INTERNATIONAL  AIRSPACE 

Pursuant  to  their  rig^t  to  establish  reasoxiable  conditions  oS  entry  into 
their  territoxy,  xiatioxis  xnay  establish  ADIZs  in  the  interxiational  airspace  adjacent 
to  their  territorial  airspace.  Aocordixig^,  an  aircraft  approaching  xiational  airspace 
can  be  recpiired  to  identify  itself  while  in  interxxatioxial  airspace  as  a  oonditian  of 
entry  iq)provaL  ADIZ  regulations  promulgated  fay  the  United  States  i^ply  to  aircraft 
bou]^  for  U.S.  territorial  airspace  and  recpiire  the  filing  of  fli^t  plans  and  periodic 
position  reports.  Some  nations,  notabfy  India,  lilya,  Greece,  S^srdielles,  and 
Mauritius,  purport  to  reipiire  all  aircraft  penetrating  an  ADIZ  to  oonqply  with  ADIZ 
procedures  regardless  of  whether  they  intend  to  enter  xiational  airqpace.  The  United 
States  does  not  recognize  this  eztexision.  Uxiless  the  Uxiited  States  has  qpedfically 
agreed  to  do  so,  xnilitaxy  aircraft  xiot  intending  to  enter  natioxial  airspace  xieed  xiot 
identify  themselves  or  otherwise  comply  with  ADIZ  procedures  established  fay  other 
nations. 
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0218  NAVIGATIONAL  RULES  FOR  AIRCRAFT 

Rules  for  air  navigation  in  international  airspace  applicable  to  dvil 
aircraft  may  be  found  in  Annex  2  (Rules  of  the  Air)  to  the  Chicago  Ccmvention,  DOD 
Fli^t  Information  Publication  (FLIP)  General  Planning,  and  OPNAVINST  STIO.TN, 
NATOPS  General  Flight  and  Operating  histructions.  The  same  standardized 
technical  principles  and  policies  of  ICAO  that  apply  in  international  and  most  fiirdgn 
airspace  are  also  in  effect  in  the  continental  United  States.  Consequmitly,  U.S.  pilots 
can  fly  all  major  international  routes  following  the  same  general  rules  of  the  air, 
using  the  same  navigation  equipment  and  communication  practices  and  procedures, 
and  being  governed  by  the  same  air  traffic  control  services  with  which  they  are 
familiar  in  the  United  States. 


0219  U.S.~U.S.SJL  (RUSSIA)  AGREEMENTONTHEPREVENnON  OF 

INCIDENTS  ON  AND  OVER  THE  HIGH  SEAS 

To  promote  the  safety  of  navigation  and  fli^t  of  their  reapective 
warships  and  military  aircraft  during  encounters  at  sea,  the  United  States  and  the 
Soviet  Union  in  1972  entered  into  the  U.S.-U.S.S.R  Agreement  on  the  Prevention 
of  Incidents  On  and  Over  the  Hi^  Seas.  (Note:  Russia  has  agreed  to  accqpt  all 
treaty  and  international  agreement  obligations  of  the  former  U.S.S.IL)  This  Navy- 
to>Navy  agreement,  popularly  referred  to  as  the  "Incidents  at  Sea"  or  "INCSEA" 
agreement  is  discussed  in  more  detail  in  section  0212.  With  r^ard  to  aircraft, 
INCSEA  provisions  include: 

A.  Ships,  when  approaching  ships  of  the  other  party,  particularly  those 
engaged  in  r^lenishment  or  flig^  operations,  will  take  iq>propriate  measures  not  to 
hinder  maneuvers  of  such  ships  and  will  remain  well  dear. 

B.  Aircraft  will  use  the  greatest  caution  and  prudence  in  approaching 
aircraft  and  ships  of  the  other  party,  in  particular  ships  engaged  in  launching  and 
landing  aircraft,  and  will  not  simulate  attacks  fay  the  simulated  use  of  weiqxms  or 
perform  aerobatics  over  ships  of  the  other  party  nor  drop  oljects  near  them. 


0220  INTERCEI^ON  OF  CIVILIAN  AIRCRAFT 

Annex  2,  attachment  A,  to  the  Chicago  Convention  contains 
recommended  procedures  for  military  intercuts  of  dvil  aircraft  which  should  be 
undertaken  only  as  a  last  resort.  If  initiated,  interception  should  be  limited  to 
determining  the  aircraft's  identity  and  providing  navigational  guidance  for  safe 
conduct.  Intercepting  aircraft  should  reftain  from  use  of  weapons  in  all  cases  of 
interception  of  dvil  aircraft.  The  United  States  has  notified  ICAO  that  it  follows 
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these  interoqptprooeduies.  After  the  downing  of  KAL-007,  the  United  States  joined 
106  other  nations  in  the  ICAO  Assembly  in  ad(q[>ting  an  amendment  to  Artide  S  ci 
the  Chicago  Convention  specifically  prohibiting  "the  use  of  weapons  against  dvfl 
aircraft  in  flic^  and  that,  in  case  d  interception,  the  lives  of  perscms  on  board  and 
the  safety  of  aircraft  must  not  be  endangered.” 


A.  Amendment] 
been  amended  to  provide: 


[fi.  In  this  connection,  the  Chicago  Convention  has 


1.  That  all  nations  must  refi'ainfirmn  the  use  ofweapons  against  civil 
aircraft,  and,  in  the  case  of  the  interception  of  intruding  civil  aircraft,  that  the  Uvea 
of  persons  on  board  and  the  safety  of  the  aircraft  must  not  be  endangered.  CThis 
provision  does  not,  however,  detract  firom  the  ri^t  of  self-Hlefmise  retx^poised  under 
Article  51  of  the  U.N.  Charter.) 


2.  Ihat  all  nations  have  the  ric^t  to  require  intruding  aircraft  to 
land  at  some  designated  airfield  and  to  resort  to  iqpprcpriate  means  consistent  with 
international  law  to  require  intruding  aircraft  to  desist  fit>m  activities  in  violation  of 
the  Convention. 


3.  That  all  intruding  dvO  aircraft  must  comply  with  the  orders  given 
to  them  and  that  all  nations  must  enact  national  laws  making  such  compliance  by 
their  dvil  aircraft  mandatory. 

4.  That  all  nations  shall  prohibit  the  deliberate  use  of  their  dvil 
aircraft  for  purposes  (sudi  as  intelligenoe  collection)  inconsistent  with  the 
ConventioiL 


B.  Effect.  The  amendment  was  approved  unanimously  on  May  10, 1^4, 
and  will  come  into  force  iq>on  ratification  by  102  of  ICAO's  members.  Hie 
Convention,  by  its  terms,  does  not  apply  to  intruding  military  aircraft.  The  United 
States  takes  the  position  that  customary  intCTnational  law  establishes  similar 
standards  of  reasonableness  and  proportionality  with  respect  to  military  aircraft  fiiat 
stray  into  national  airspace  throufi^  navigational  error  or  that  are  in  distress. 
Recognizing  that  the  use  of  force  against  an  aircraft  is  likely  to  kill  people  on  board 
and  may  kiU  or  ii\jure  persons  on  the  ground,  the  U.S.  Coast  Guard  position  is  that 
there  is  no  authority  to  use  deadly  force  against  a  dvilian  aircraft  during  drug  law 
enforcement  operations. 
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PROTECTION  OF  PERSONS  AND  PROPERTY  AT  SEA 


0221  RESCUE 

Mishaps  firequently  occur  at  sea.  The  obligation  of  mariners  to  provide 
material  aid  in  cases  of  distress  encountered  at  sea  has  bng  been  recognized  in 
custom,  tradition,  and  both  the  1958  Gmieva  Convention  on  the  His^  Seas  and  the 
1982  LOS  Convention.  Article  0925,  U.S.  Ncajy  Regulations,  1990,  requires  that, 
insofar  as  he  /  she  can  do  so  without  serious  danger  to  his  /  hmr  ship  or  crew,  the  CO 
or  senior  ofElcer  present,  as  sq)propriate,  shall  proceed  with  aU  possible  spe^  to  the 
rescue  of  persons  in  distress  if  informed  of  thmr  need  for  assistance  (insofar  as  thin 
can  reasonably  be  eiqiected  of  him  /  her);  render  assistance  to  any  pmson  found  at  sea 
in  danger  of  being  lost;  and,  after  a  collision,  render  assistance  to  the  other  ship,  her 
crew  and  passengers,  and,  where  possible,  inform  the  other  ship  of  his  /  her  identity. 
The  United  States  is  also  a  party  to  the  1974  London  Convention  on  Safety  oi  Life 
at  Sea  which  imposes  the  additional  requirement  to  broadcast  warning  messages  with 
req>ect  to  dangerous  conditions  or  hazards  encountered  at  sea. 


0222  SAFE  HARBOR 

Under  international  law,  no  port  may  be  closed  to  a  foreign  ship  seeking 
shelter  from  storm  or  bad  weather  or  otherwise  compelled  to  enter  it  in  distress, 
unless  another  equally  safe  port  is  open  to  the  distressed  vessel  to  whidi  it  may 
proceed  without  additional  jeopardy.  The  distress  must  be  real  and  based  on  a  weU- 
founded  iqpprehension  of  loss  of  the  vessd,  cargo,  or  crew.  In  gmieral,  the  distressed 
vessel  may  enter  a  port  without  being  subject  to  local  regulations  concerning  any 
penalty,  incapacity,  prohibition,  duties,  or  taxes  in  force  at  that  port. 


0223  INNOCENT  PASSAGE 

Innocent  passage  through  tmritorial  seas  and  archipelagic  waters 
includes  stopping  and  anchoring  when  necessitated  by  force  nugeure  or  by  distress. 
Stopping  and  anchoring  in  such  waters  for  the  purpose  of  rendering  assistance  to 
others  in  similar  danger  or  distress  is  also  permitted  by  international  law. 


0224  QUARANTINE 

Article  0859,  U.S.  Nat^  Emulations,  1990,  requires  that  the  CO  of  a  ship 
or  aircraft  commander  comply  with  quarantine  regulations  and  restrictions.  CO's  will 
not  permit  foreign  inq[)ection  of  his  /  hm-  vessel  or  aircraft,  but  shall  afford  every 
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oth^  assistance  to  health  officials,  U.S.  or  foreign,  and  shall  give  all  information 
required,  insofar  as  permitted  by  the  requirements  of  military  necessity  and  security. 


0225  REPRESSION  OF  PIRACY 

International  law  has  long  recognized  a  general  duty  of  all  nations  to 
cooperate  in  the  repression  of  piracy.  This  obligation  is  included  in  the  1958  Geneva 
Convention  on  the  Hifi^  Seas  and  the  1982  LOS  Convention.  lg«wgiBing  its 
constitutional  powers  under  Article  I,  Section  8,  Congress  prescribes  life 
imprisonmmit  for  conviction  of  piracy.  18  U.S.C.  §  1651. 

A.  Piracy  defined.  Piracy  is  an  international  crime  consisting  of  filial  acts 
of  violence,  detention,  or  depredation  committed  for  private  ends  by  the  crew  or 
passengers  of  a  private  ship  or  aircraft  in  or  over  international  tvaters  against 
anothm:  ship  or  aircraft  or  p«:aons  and  property  on  board.  Depredation  is  the  act  of 
plundering,  robbing  car  pillaging.  The  same  acts  committed  in  the  temtorial  sea, 
archipelagic  waters,  or  national  airspace  are  crimes  within  the  jurisdiction  and 
sovereignty  of  the  littoral  nation,  not  piracy.  Mutiny  is  not  piracy  unless  the 
mutinous  crew  uses  the  vessel  to  commit  piracy. 

B.  Seizure  of  pirate  vessels  and  aircraft.  When  a  pirate  vessel  or  aircraft 
is  encountered  in  or  over  U.S.  or  international  waters  it  may  be  seized  and  detained 
by  any  U.S.  Navy  warship  or  aircraft.  Every  eSort  riiould  be  made  to  obtain  the 
consent  of  the  littoral  nation  before  pursuing  pirate  vessels  into  its  waters.  The 
pirate  vessel  or  aircraft,  and  all  persons  cm  boc^,  should  be  taken  to  the  nearest  U.S. 
port  or  airfield  and  d^vered  to  U.S.  law  enforcement  authorities  for  diqMwition 
imder  U.S.  law.  Alternatively,  higher  authorily  may  arrange  disposition  of  the 
matter  with  another  nation;  every  nation  has  jurisdicticm. 


0226  PROmBmON  OF  SLAVE  TRANSPORTATION 

International  law  strictly  prohibits  use  of  the  seas  for  the  purpose  of 
transporting  slaves.  The  1982  LOS  Convention  recpiires  every  nation  to  prevent  and 
punish  the  transport  of  slaves  in  ships  authorized  to  fly  its  flag.  Commanders  shcmld 
recpiest  guidance  firom  higher  authority  if  confironted  with  t^  situation. 


0227 


SUPPRESSION  OF  UNAUTHOR] 


BROADCASTING 


The  1982  LOS  Convention  provides  that  all  nations  shall  cooperate  in 
the  suppression  of  unauthorized  broadcasting  firom  international  waters. 
Unauthorized  broadcasting  involves  the  transmissicm  of  radio  or  televiskm  signals 
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from  a  ship  or  off-shore  fadlify  intended  for  receipt  by  the  gmeral  public,  contrary 
to  international  regulation.  Commands  should  request  guidance  from  his^xer 
authority  if  confronted  with  this  situation. 


0228  WARSHIP'S  RIGHT  OF  APPROACH  AND  VISIT 

As  a  general  principle,  vessels  in  international  waters  are  immune  from 
the  jurisdiction  of  any  nation  other  than  the  flag  nation.  Under  international  law, 
however,  a  warship  may  approach  any  vessel  in  international  waters  to  verify  its 
nationality.  Unless  the  vessel  encountered  is  itself  a  warship  or  government  vessel 
of  another  nation,  it  may  be  stopped,  boarded,  and  the  ship's  documents  examined, 
provided  there  is  reasonable  ground  for  suspecting  that  it  is  engaged  in  piracy,  the 
slave  trade,  or  unauthorized  broadcasting.  Vessels  may  also  be  stopped  if  thqy  are 
without  nationality  or,  in  reality,  of  the  same  nationality  as  the  warship,  but  falsefy 
flying  another  flag  -  or  -  none  at  all. 


0229  HOT  PURSUIT 

The  hot  pursuit  of  a  foreign  ship  may  be  undertaken  os  a  taw 
enforcement  action  when  the  coastal  or  island  nation  has  reason  to  believe  that  the 
ship  has  violated  its  laws  or  r^[ulations.  To  be  valid,  the  pursuit  must  b^;in  when 
the  foreign  ship  or  one  of  its  boats  is  vrithin  the  internal  waters,  the  ardiipdagic 
waters,  the  territorial  sea,  or  the  contiguous  zone  ofthe  pursuing  nation.  Thepursuit 
may  only  be  continued  outside  the  territmial  sea  or  contiguous  zone  if  the  pursuit  has 
been  continuous. 

A.  Procedure.  Pursuit  may  b^in  only  after  a  visual  or  auditoiy  signal  to 
stop  has  been  given  at  a  distance  wldch  miables  it  to  be  seen  or  heard  by  the  foreign 
ship.  The  location  of  the  pursuing  ship  when  the  order  to  stq;>  is  given  is  irrelevant 
If  the  foreign  ship  is  within  a  contiguous  zone,  the  nation  may  pursue  only  if  the  ship 
violated  ri^ts  the  zone  was  established  to  protect.  The  rig^t  of  hot  pursuit  ceases 
as  soon  as  the  ship  pursued  enters  the  territorial  sea  of  its  own  or  another  nation. 
The  rig^t  of  hot  pursuit  may  be  exercised  only  1^  warships,  military  aircraft,  or  other 
ships  or  aircraft  clearly  marked  and  identifiable  as  bring  on  gpovemment  smvice  and 
authorized  to  that  effect.  The  ri^t  of  hot  pursuit  iqxplies  also  to  violations  in  the 
EEZ  or  on  the  continental  shelf,  including  safely  zones  around  continental  shelf 
installations,  of  the  laws  and  regulations  of  the  coastal  or  island  nation  iqxplicable  to 
the  EEZ  or  liie  continental  shrif,  induding  sudi  safely  zones. 

B.  Hot  pursuit  bv  aircraft.  In  addition  to  the  rules  above,  whore  hot 
pursuit  is  effected  by  aircraft,  the  aircraft  must  do  more  than  merely  sig^t  the 
offender  or  suspected  offender  to  justify  an  arrest  outside  the  territorial  sea.  The 
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aircraft  must  first  order  the  suspected  ofilmder  to  stop;  if  the  ofiimder  fails  to  ooiiq;)]y, 
the  aircraft  may  pursue — alone  or  in  ooi\iunction  with  othm:  aircraft  or  ships.  Pursuit 
must  continue  without  interruption  until  a  ^p  of  the  coastal  or  island  nation  arrives 
to  take  over  and  arrest  the  ship. 


0230  PROTECTION  OF  UJ3.  FLAG  VESSELS  AND  AIRGRAFT,  UJSL 
CITIZENS  AND  PROPEBIT 


The  international  Uw  doctrines  of  self-defense  and  protection  of 
nationals  permit  the  use  of  pnqxirtionate  force  by  U.S.  warships  and  militaiy  aircraft 
as  necessary  to  protect  U.S.  flag  vessels  and  aircraft,  U.S.  citizens  (whether  embarked 
in  U.S.  or  foreign  flag  vessels),  and  thmr  pr<^)erty  against  unlawful  violence  in  and 
over  international  waters.  JC!S  Peacetime  Rules  of  Engagement  (ROE),  as 
incorporated  into  applicable  operational  orders,  operational  plans,  and  contingenGy 
plans,  inovide  guidance  to  the  naval  commander  for  the  exerdse  of  this  inherent 
authority. 

A.  In  foreign  internal  waters,  archipelagic  waters,  and  territorial  seas.  The 
coastal  or  iskmd  nation  is  responsible  for  the  protection  of  all  vessels,  aircraft,  and 
persons  lawfully  within  its  sovereign  territory.  'When  that  nation  is  unable  or 
unwilling  to  take  timely  and  effective  action,  however,  international  law  recognizes 
the  ri^t  of  another  nation  to  direct  its  warships  and  military  aircraft  to  use 
proportionate  force  in  or  over  those  waters  to  protect  its  flag  vessds  and  its  citizens. 
Because  the  coastal  or  island  nation  may  lawfully  ezenase  jurisdiction  and  control 
over  foreign  flag  vessels,  aircraft  and  citizens  within  its  internal  waters,  archipelagic 
waters,  territorial  seas  and  national  airspace,  special  care  must  be  taken  by  the 
warships  and  military  aircraft  of  other  nations  not  to  interfere  with  the  lawful 
exercise  of  jurisdiction  by  that  nation  in  those  waters. 


B.  Foreign  contiguous  zonea  and  ERZb.  The  reqjwnsibility  of  coastal  or 
island  nations  to  protect  foreign  shipping  and  aircraft  ends  at  the  seaward  edge  of  the 
territorial  sea.  Bpyond  that  point,  each  nation  bears  the  primary  reqBonsibility  for 
the  protection  of  its  own  flag  vessels  and  aircraft  and  its  own  citizens  and  their 
property.  The  coastal  or  island  nation  may  pnq)er]y  exerdse  jurisdiction  over  fordgn 
vessek,  aircraft,  and  persons  in  and  over  its  contiguous  zone  to  enforce  its  customs, 
fiscal,  iixunigration,  and  sanitary  laws,  and  in  its  EEZ  to  enforce  its  resource-related 
regulations.  When  the  coastal  or  island  nation  is  acting  in  that  capadty,  or  is  in 
lawful  hot  pursuit,  the  flag  nation  should  not  interfere.  Naval  commanders  should 
consult  applicable  peacetime  ROE  for  specific  guidance. 


C.  Government  property  lost  at  sea.  Sovereign  property  lost  at  sea  remains 
vested  in  that  soverdgn  until  title  is  formally  relinquish^  or  abandoned.  Sovereign 
pixperty  indudes  aircraft  wreckage,  sunkmi  vessels,  practioe  torpedoes,  test  missiles, 
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and  target  drones.  The  general  rule  lilies  regardless  of  whether  the  cause  of  the 
sinking  was  throu^  accident  or  enemy  action  (unless  the  warship  or  aircraft  was 
captured  bef(n«  it  sank).  As  a  matter  of  policy,  the  U.S.  Government  does  not  grant 
permission  to  salvage  sunken  U.S.  wax^ps  or  militaiy  aircraft  that  contain  the 
remains  of  deceased  smvice  personnel  or  e3q)lo6ive  materiaL  Requests  from  foreign 
countries  to  have  their  sunken  warships  or  military  aircraft  located  in  U.S.  waters 
similarly  respected  by  salvors  are  honored.  Should  U.S.  property  be  recovered  at  sea 
by  foreign  entities,  the  U.S.  will  demand  its  immediate  return.  Specific  guidance  for 
the  on-scene  commander  in  such  circumstances  is  contamed  in  the  applicable 
operation  ordmr. 


0231  FBOTECnON  OF  FOREIGN  FLAG  VESSELS,  AIRCRAFT,  AND 
PERSONS 

The  international  law  conc^t  of  collective  self-defense  permits  the  use 
of  proportionate  force  as  necessary  to  protect  foreign  flag  vessels  and  aircraft  and 
foreign  persons  from  unlawful  violence  at  sea.  Consent  of  the  flag  nation  should  first 
be  obtained  unless  prior  arrangements  are  already  in  place  or  the  need  to  act 
immediately  to  save  human  life  precludes  such  efforts. 


0232  ASYLUM  AND  TEBIPORART  REFUGE 

A  References 

1.  Article  0939,  U.S.  Navy  R^ulations,  1990 

2.  SECNAVINST  6710.22 

3.  NWP  9  (Rev.  A)  /  FMFM  1-10,  paragraph  3.3 

B.  Definitions 

1.  Aavlum.  The  United  States  defines  "asylum"  as: 

Protection  and  sanctuary  granted  by  the  U.S.  Govemmmit 
within  its  territorial  jurisdiction  or  in  international  voters 
to  a  foreign  nation^  who  applies  for  such  protection 
because  of  persecution  or  fear  of  persecution  on  account  of 
race,  religion,  nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 
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2.  Teiqporary  refuge.  SECNAVINST  5710.22  defines  "tenqxxraxy 

refuge"  as: 

Protection  afforded  w  IminaTiitiiriiin  rMannn  tn  «  fmraign  tiatimiftl 
in  a  Department  of  Defense  shore  installation,  iacOify,  or  military 
vessel  within  the  territorial  jurisdiction  of  a  fiireign  nation  or  in 
international  waters,  under  conditions  of  urggency  in  order  to 
secure  the  life  or  safety  of  that  person  against  imminent  danger, 
such  as  pursuit  hy  a  mob. 

C.  Procedures.  The  rules  governing  aqdum  and  tmnporary  refuge  depend 
in  part  on  where  the  request  is  made. 

1.  On  the  hig^  seas  or  in  territories  under  exclusive  U.S.  jurisdiction 
(including  50  states,  Puerto  Rico,  territories  or  possessions,  and  U.S.  tmritorial  seas), 
foreign  nationals  BAftfang  asylum  will  be  reodved  aboard  the  naval  installation, 
aircraft,  or  vessd.  Military  authorities  may  grant  temporary  refuge;  only  the 
Secretary  of  State  may  grant  acylunL 

2.  If  a  request  for  aejdum  or  refuge  is  made  in  fcndgn  territory  or 
territorial  seas  under  foreign  jurisdiction,  the  aiq[>licant  will  be  advised  to  apply  in 
person  at  the  nearest  American  Consulate  or  Embasiy.  An  applicant  may  be  received 
aboard  and  given  temporary  refiige  only  under  extreme  or  exceptional  ciraimstancBS 
where  his  /  her  life  or  safety  is  in  unminent  danger  (e.g.,  where  he  /  die  is  being 
pursued  by  a  mob).  If  already  on  board,  however,  the  foreign  national  will  not  be 
surrendered  to  foreign  jurisdiction  or  control  without  the  personal  direction  of  the 
Secretary  of  the  Navy  (SECNAV)  or  higgler  authority. 

D.  Notification.  Regardless  of  the  location  of  the  unit  involved,  any  action 
taken  upon  a  request  for  asylum  or  refuge  must  be  reported  to  the  Chief  of  Naval 
Operations  (CNO)  or  the  Commandant  of  the  Marine  Corps  (CMQ,  as  aiqnepriate, 
by  the  fastest  available  means.  Telephone  or  other  voice  communication  is  preferred 
but,  in  any  case,  an  immediate  precedence  message  (info:  Seoretary  of  State)  must  be 
sent  confirming  the  telephone  or  voice  radio  report  All  requests  firom  foreign 
governments  for  release  of  the  iqipUcant  will  be  r^erred  to  CNO  /  CMC,  and  the 
requesting  authorities  shall  be  advised  of  the  referral. 

E.  Release.  Once  received  aboard  an  installation,  aircraft,  or  vessel,  an 
iq)plmant  will  not  be  turned  over  to  foreign  officials  without  personal  permission  ^m 
SECNAV  or  higgler  authority,  regardless  of  where  the  accepting  unit  is  located. 

F.  Solicitation  prohibited.  DON  personndi  are  prohibited  fiom  directly  or 
indirectly  inviting  persons  to  seek  asylum  or  tmnporary  r^uge.  No  information 
concerning  a  request  for  political  asyliun  or  tmnporaiy  rriiige  will  be  released  to  the 
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public  or  media  without  the  .  prior  approval  of  the  Assistant  Secretaxy  of  Defense 
(ASECDEF)  for  PubUc  Affairs. 

G.  Public  announcement.  No  public  statement  concerning  political  asylum 
or  temporary  refuge  cases  should  be  released  without  authorization  by  the  ASECDEF 
for  Public  Affairs.  DOD  Directive  2000.11  and  SECNAVINST  5710.22.  In  foreign 
territory,  any  such  announcements  should  also  be  coordinated  with  the  U.S.  Embas^. 

H.  Reporting  requirements.  Upon  receipt  of  a  request  for  political  asylum 
or  temporary  refuge  on  board  a  U.S.  installation  or  vessel,  the  information  telow 
should  be  reported  via  OPREP-3  PINNACLE  procedures.  OPNAVINST  3100.6F. 
Initial  reports  should  not  be  delayed  pending  further  developments. 

1.  Name  and  nationality  of  the  person  requesting  asylum  (or 
temporary  refuge). 

2.  Date,  place  of  birth,  and  occupation. 

3.  Description  of  any  documentation  in  his  possession. 

4.  list  of  foreign  authorities  who  are  aware  of  or  will  be  notified  of 

the  request. 

5.  Circumstances  surrounding  the  request. 

6.  Exact  location.  If  aboard  a  vessel  or  aircraft,  give  the  estimated 
time  of  arrival  at  next  port  or  airport. 

7.  Reason  for  requesting  asylum  or  temporary  refuge. 

8.  Description  of  any  criminal  charges  known  or  alleged  to  be 
pending  against  the  person  requesting  asylum.  Specifically  indicate  if  any  piracy  at 
sea,  air  piracy,  or  hyacking  is  involved. 

9.  Any  Communist  Party  or  other  political  party  affiliation.  Also  list 
any  govmnment  office  now  held  or  previously  occupied. 

10.  If  applicable,  whether  a  field  office  of  the  Immigration  and 
Naturalization  Service  (INS)  has  been  notified  and  if  arrangements  have  been  made 
to  transfer  the  case  to  INS. 

11.  Any  other  pertinent  information. 
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0301  INTRODUCTION 

Article  2  of  the  United  Nations  (U.N.)  Charter  requires  all  nations  to 
settle  their  international  disputes  by  peaceful  means  and  to  refirain  fitsm  the  threat 
or  use  of  force  against  the  territorial  integrity  or  political  independence  of  other 
nations.  The  use  of  force  is  prohibited  except  as  an  enforcement  action  takm  by  or 
on  behalf  of  the  U.N.  or  as  a  measure  of  individual  or  collective  self-defense. 
Regardless  of  whether  a  nation's  use  of  force  in  a  particular  circumstance  is 
prohibited  by  the  U.N.  Charter,  the  manner  in  which  states  and  combatants  conduct 
those  hostilities  is  regulated  by  LOAC.  The  principal  sources  of  LOAC  (as  with 
international  law  generally)  are  custom,  as  reflected  in  the  practice  of  nations,  and 
international  agreements.  The  lack  of  precision  in  defining  and  interpreting  the  rules 
of  customary  law  has  been  a  principal  motivation  behind  efforts  to  codify  LOAC 
throu^  treaties  and  conventions. 


0302  PURPOSE 

The  piirpose  of  LOAC  is  not  to  impede  the  waging  of  hostilities,  but  to 
ensure  that  the  violence  of  hostilities  is  directed  toward  the  enemy's  foiroes  and  is  not 
used  to  cause  unnecessary  suffering  and  destruction.  In  this  regard,  LOAC 
complements  and  supports  the  principles  of  warfare  embodied  in  the  military 
concepts  of  objective,  mass,  economy  of  force,  surprise,  and  security.  Together,  these 
concepts  underscore  the  importance  of  concentrating  forces  against  critical  military 
targets  while  avoiding  the  expenditure  of  persormel  and  resources  against  perscms, 
places,  and  things  that  are  militarily  unimportant. 


0303  GENERAL  PRINCIPLES 

LOAC  seeks  to  prevent  unnecessary  suffering  and  destruction  by  limiting 
the  harmful  effects  of  hostilities  through  minimum  standards  of  protection  to  be 
accorded  to  "combatants"  and  to  "noncombatants."  LOAC  embraces  three  central 
concepts: 
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A.  Necessity.  Only,  that  degree  and  kind  of  force,  not  otherwise  prohibited 
by  LOAC,  required  for  the  partial  or  complete  submission  of  the  enemy  with  a 
minimum  expenditure  of  time,  life,  and  ph3rsical  resources  may  be  applied. 

B.  Proportionality.  The  employment  of  any  kind,  or  degree  of  force  not 
required  for  the  purpose  of  the  partial,  or  complete  submission  of  the  enemy  with  a 
minimum  expenditure  of  time,  life,  and  physical  resources  is  prohibited.  CoUateral 
damage  must  not  be  disproportionate  or  excessiye  with  regard  to  the  military 
advantage  gained  from  the  use  of  that  force. 

C.  Humanity.  Civilians  and  noncombatants  will  be  protected.  To  limit 
casualties,  IX)AC  forbids  those  measures  of  violence  which  are  not  necessary  and 
proportionate  to  the  achievement  of  a  definite  military  advantage.  The  law  seeks  to 
avoid  unnecessary  suffering,  superfluous  iryury,  and  indiscriininate  effects. 
Dishonorable  (treacherous)  means,  expedients,  and  conduct  during  armed  conflict  are 
forbidden. 


THE  LAW  OF  NAVAL  TARGETING 


0304  GENERAL  PRINCIPLES  OF  TARGETING 

A.  Principles.  The  law  of  naval  targeting  is  premised  upon  the  three 
fundamental  principles  of  LOAC: 

1.  The  right  of  belligerents  to  adopt  means  of  irvjuring  the  enemy  is 

limited; 

2.  belligerents  are  prohibited  from  launch  attacks  against  the  civilian 
population  as  such;  and 

3.  distinctions  must  be  made  between  combatants  and 
noncombatants,  to  the  effect  that  noncombatants  be  spared  as  much  as  possible. 

B.  Discussion.  These  legal  principles  governing  targeting  generally  parallel 
the  military  principles  of  the  "objecdve,"  "mass,”  and  "economy  of  force."  The  law 
requires  that  only  objectives  of  military  importance  be  attacked,  but  permits  the  use 
of  sufficient  mass  to  destroy  those  objectives.  At  the  same  time,  urmecessary  (and 
wasteful)  collateral  destruction  and  human  suffering  must  be  avoided  to  the  ext^t 
possible  and,  consistent  with  mission  accomplishment  and  the  security  of  the  force, 
unnecessary  human  suffering  prevented.  The  law  of  naval  targeting,  therefore, 
requires  that  all  reasonable  precautions  must  be  taken  to  ensure  that  only  military 
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objectives  are  targeted  so  that  civilians  and  civilian  objects  are  spared  to  the  extent 
possible. 


0305  MILITARY  OBJECTIVE 

Only  combatants  and  other  military  objectives  may  be  attacked. 
Military  objectives  are  those  objects  which,  by  their  nature,  location,  purpose,  or  use, 
effectively  contribute  to  the  enemy's  war-fitting  or  war-sustaining  capability  and 
whose  total  or  partial  destruction,  capture,  or  neutralization  would  constitute  a 
definite  military  advantage  to  the  attacker  under  the  circumstances  at  the  time  of  the 
attack.  Military  advantage  may  involve  a  variety  of  considerations  including  the 
security  of  the  attacking  force. 

A  Proper  targets.  Proper  targets  for  naval  attack  include:  enemy  warships 
and  military  aircraft,  naval  and  military  auxiliaries,  military  bases  ashore,  warship 
construction  and  repair  facilities,  military  depots  and  warehouses,  storage  areas, 
docks,  port  facilities,  harbors,  bridges,  airfields,  military  vehicles,  armor,  artillery, 
ammunition  stores,  troop  concentrations  and  embarkation  points,  lines  of 
commimication,  and  other  objects  used  to  conduct  or  support  military  operations. 
Proper  naval  targets  also  include  geographic  targets  (such  as  a  mountain  pass), 
buildings,  and  facilities  that  provide  administrative  and  personnel  support  for 
military  and  naval  operations  (such  as  barracks,  communications  and  command  and 
control  facilities,  headquarters  buildings,  mess  halls,  and  training  areas). 

B.  Economic  targets.  Proper  economic  targets  for  naval  attack  include 
enemy  lines  of  communication  used  for  military  purposes,  rail  yards,  bridges,  rolling 
stock,  barges,  lighters,  industrial  installations  producing  war-fighting  products,  and 
power  generation  plants.  Economic  targets  that  indirectly,  but  effectively  support 
and  sustain  the  enemy's  war-fighting  capability  may  also  be  attacked. 

C.  Civilian  objects.  Civilian  objects  may  not  be  made  the  object  of  attack. 
Civilian  objects  consist  of  all  civilian  property  and  activities  other  than  those  used  to 
support  or  sustain  the  enemy's  war-fighting  capability.  Attacks  on  installations 
(such  as  dikes  and  dams)  are  prohibited  if  their  breach  or  destruction  would  result 
in  the  loss  of  civilian  lives  disproportionate  to  the  military  advantage  to  be  gained. 
Similarly,  the  intentional  destruction  of  food,  crops,  livestock,  drinking  water,  and 
other  objects  indispensable  to  the  survival  of  the  civilian  population,  for  the  specific 
purpose  of  denying  the  civilian  population  of  their  use,  is  prohibited. 
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0306  INCIDENTAL  INJURY  AND  COLLATERAL  DAMAGE 

Causing  incidental  injury  or  death  to  civilians,  or  collateral  damage  to 
civilian  objects,  during  an  attack  upon  a  legitimate  military  objective  is  not  unlawful; 
it  must  not,  however,  be  excessive  in  light  of  the  militaiy  advantage  to  be  gained  by 
the  attack.  Commanders  must  take  all  practicable  precautions,  taking  into  account 
military  and  humanitarian  considerations,  to  keep  civilian  casualties  and  damage  to 
the  absolute  minimiun  consistent  with  mission  accomplishment  and  the  security  of 
the  force.  In  each  instance,  the  commander,  on  the  basis  of  an  honest  and  reasonable 
estimate  of  the  facts,  must  determine  whether  incidental  ii\jiuies  and  collateral 
damage  would  be  excessive  or  whether  to  adopt  an  alternative  method  of  attack,  if 
reasonably  available,  to  reduce  civilian  casualties  and  damage. 


0307  SURFACE  WARFARE 

As  a  general  rule,  surface  warships  may  employ  their  conventional 
weapons  systems  to  attack,  capture,  or  d^troy  enemy  surface,  subsiirface,  and  air 
targets  at  sea  wherever  located  beyond  neutral  territory.  LOAC  pertaining  to  surface 
warfare  is  concerned  primarily  with  the  protection  of  noncombatants  throu^  rules 
establishing  lawful  targets  of  attack.  For  that  purpose,  all  enemy  vesseb  and  aircraft 
fall  into  one  of  three  general  classes  (i.e.,  warships  and  military  aircraft,  merchant 
vessels  and  civilian  aircraft,  and  exempt  vessels  and  aircraft). 

A.  Enemy  warships  and  military  aircraft.  Enemy  warships  and  military 
aircraft,  including  naval  and  military  auxiliaries,  are  subject  to  attack,  destruction, 
or  capture  anywhere  beyond  neutral  territory. 

1.  Warships.  Once  an  enemy  warship  has  clearly  indicated  a 
readiness  to  surrender  by  hauling  down  her  flag,  hoisting  a  white  flag,  surfacing  (in 
the  case  of  submarines),  stopping  engines  and  responding  to  the  attacker's  signals, 
or  taking  to  lifeboats,  the  attack  must  be  discontinued.  Commanders  may  not  refuse 
quarter  to  any  enemy  who  has  surrendered  in  good  faith.  Prize  procedure  is  not  used 
for  captured  enemy  warships  and  naval  auxiliaries  becaiise  their  ownership  vests 
immediately  in  the  captor's  government  by  the  fact  of  capture. 

2.  Aircraft.  Disabled  enemy  aircraft  in  air  combat  are  frequently 
pursued  to  destruction  because  of  the  impossibility  of  verifying  their  true  status  and 
inability  to  enforce  surrender.  Althou^  disabled,  the  aircraft  may  or  may  not  have 
lost  its  means  of  combat.  Moreover,  it  still  may  represent  a  valuable  military  asset. 
Accordingly,  srirrender  in  air  combat  is  not  generally  offered;  however,  if  surrender 
is  offered  in  good  faith  so  that  circumstances  do  not  preclude  enforcement,  it  must  be 
respected. 
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B.  Enemy  merchant  vessels  and  civilian  aircraft 

1.  Capture.  Enemy  merchant  vessels  and  dvil  aircraft  may  be 
captured  at  sea  wherever  located  beyond  neutral  territory.  Prior  exercise  of  visit  and 
search  is  not  required,  provided  positive  determination  of  enemy  status  can  be  made 
by  other  means. 


a.  >^en  military  drcumstanoes  preclude  sending  or  taking  in 
such  vessel  or  aircraft  for  adjudication  as  an  enemy  prize,  it  may  be  destroyed  after 
all  possible  measures  are  taken  to  provide  for  the  safety  of  passengers  and  crew. 
Documents  and  papers  relating  to  the  prize  should  be  safeguarded  and,  if  practicable, 
the  personal  effects  of  passengers  should  be  saved.  Every  case  of  destruction  of  a 
captured  enemy  prize  should  be  reported  promptly  to  hi^er  command. 

b.  Officers  and  crews  of  captured  enemy  merchant  ships  and 
civilian  aircraft  may  be  made  prisoners  of  war  (POWs).  Other  enemy  nationals  on 
board  are  subject  to  the  discipline  of  the  captor.  Nationals  of  a  neutral  nation  on 
board  are  not  made  POWs  unless  they  have  participated  in  acts  of  hostility  or 
resistance  against  the  captor. 


2.  Destruction.  Enemy  merchant  vessels  may  be  attacked  and 
destroyed  by  surface  warships,  either  with  or  without  prior  warning,  in  any  of  the 
following  circumstances: 


a.  Actively  resisting  visit  and  search  or  capture; 

b.  refusing  to  stop  upon  being  duly  summoned; 

c.  sailing  under  convoy  of  enemy  warships  or  enemy  military 

aircraft; 

d.  if  armed; 

e.  if  incorporated  into,  or  assisting  in  any  way,  the  intelligence 
system  of  the  enemy's  armed  forces; 


f.  if  acting  in  any  capacity  as  a  naval  or  military  auxiliary  to 
an  enemy's  forces;  or 

g.  if  int^;rated  into  the  eneny's  war-fitting /war-sustaining 
effort  and  compliance  with  the  rules  of  the  1936  London  Protocol  would,  under  the 
circumstances  of  the  specific  encounter,  subject  the  surface  warship  to  imminent 
danger  or  otherwise  preclude  mission  accomplishment. 
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3.  Recovery. .  After  each  engagement  with  warships  or  merchant 
vessels,  all  possible  measures  should  be  taken  without  delay  to  search  for  and  collect 
the  shipwrecked,  wounded,  and  sick  and  to  recover  the  dead,  as  far  as  military 
exigencies  permit. 

C.  Ebcempt  vessels  and  aircraft.  Certain  classes  of  enemy  vessels  and 
aircraft  are  mcempt  from  capture  or  destruction  provided  they  are  innocently 
employed  in  their  exempt  categoiy.  These  specially  protected  vessels  and  aircraft 
must  not  take  part  in  the  hostilities  nor  hamper  the  movement  of  combatants,  must 
submit  to  identification  and  inspection  procedures,  and  may  be  ordered  out  of  harm's 
way.  If  an  enemy  vessel  or  aircraft  assists  the  enemy's  military  effort  in  any  manner, 
it  may  be  captured  or  destroyed.  Refusal  to  provide  immediate  identification  upon 
demand  is  ordinarily  sufficient  legal  justification  for  capture  or  destruction.  These 
specifically  emmpt  vessels  and  aircraft  include: 

1.  Vessels  and  aircraft  designated  for  and  engaged  in  the  exchange 
of  prisoners  (cartel  vessels): 

2.  properly  designated  and  marked  hospital  ships,  medical 
transports,  and  known  medical  aircraft; 

3.  vessels  charged  with  religious,  non-militaiy  scientific,  or 
philanthropic  missions  (vessels  engaged  in  the  collection  of  scientific  data  of  potential 
miUtaiy  application  are  not  exempt.); 

4.  vessels  and  aircraft  guaranteed  safe  conduct  by  prior  arrangement 
between  the  belligerents; 

5.  small  coastal  (not  deep-sea)  fishing  vessels  and  small  boats 
engaged  in  local  coastal  trade  (such  vessels  and  boats  are  subject  to  the  regulations 
of  a  belligerent  naval  commander  operating  in  the  area);  and 

6.  civilian  passenger  vessels  at  sea  and  civil  airliners  in  flight  are 
subject  to  capture,  but  are  exempt  from  destruction.  Althou^  enemy  lines  of 
communication  are  generally  legitimate  militaiy  targets  in  modem  warfare,  civilian 
passei^r  vessels  at  sea  and  civil  airliners  in  fli^t  are  exempt  firom  destruction 
unless,  at  the  time  of  the  encoimter,  they  are  being  used  by  the  enemy  for  a  militaiy 
purpose  (e.g.,  transporting  troops  or  military  cargo)  or  refiise  to  r«^nd  to  the 
directions  of  the  intercepting  warship  or  military  aircraft.  Such  passenger  vessels  in 
port  and  airliners  on  the  groimd  are  not  protected  from  destmction. 
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0308  SUBMARINE  WARFARE 

LOAC  imposes  essentially  the  same  rules  on  submarines  as  apply  to 
surface  warships.  Submarines  may  employ  their  conventional  weapons  ^tems  to 
attack,  capture,  or  destroy  enemy  surface,  subsurface,  or  air  targets  wherever  located 
beyond  neutral  territoiy .  Enemy  warships  and  naval  auxiliaries  may  be  attacked  and 
destroyed  without  warning.  Rules  applicable  to  surface  warships  regarding  enemy 
ships  that  have  surrendered  in  good  faith,  or  that  have  indicated  clearly  their 
intention  to  do  so,  apply  as  well  to  submarines.  To  the  extent  that  i^taiy 
exigencies  permit,  submarines  are  also  required  to  search  for  and  collect  the 
shipwrecked,  wounded,  and  sick  following  an  engagement.  If  not  practicable,  the 
location  of  possible  survivors  should  be  passed  at  the  first  opportunity  to  a  surface 
ship,  aircraft,  or  shore  facility  capable  of  rendering  assistance. 

A  Interdiction  of  enemy  merchant  shipping.  The  United  States  considers 
that  the  London  Protocol  of  1936,  coupled  with  the  customary  practice  of  belligerents 
during  and  following  World  War  n,  imposes  upon  submarines  the  responsibility  to 
provide  for  the  safety  of  passengers,  crew,  and  ship's  papers  before  destruction  of  an 
enemy  merchant  vessel,  unless: 

1.  The  vessel  refuses  to  stop  when  summoned  to  do  so  or  otherwise 
resists  capture; 

2.  the  enemy  merchant  vessel  is  sailing  under  armed  convoy  or  is 

itself  armed; 

3.  the  enemy  merchant  vessel  is  assisting  in  any  way  the  enemy's 
militaiy  intelligence  or  is  acting  in  any  capacity  as  a  naval  auxiliary  to  the  enemy's 
armed  forces;  or 

4.  the  enemy  has  integrated  its  merchant  shipping  into  its  war- 
fitting  /  war-sustaining  effort  and  compliance  with  this  rule  would,  under  the 
circumstances  of  the  specific  encounter,  subject  the  submarine  to  imminent  danger 
or  would  otherwise  preclude  mission  accomplishment. 

B.  Exempt  vessels.  Rules  of  naval  warfare  regarding  enemy  vessels  that 
are  exempt  firom  captiu’e  or  destruction  by  surface  warships  apply  as  well  to 
submarines. 


Naval  Justice  School 
Publication 


3-7 


SJA  Deskbook 
Rev.  3/94 


Part  I  -  IntMnational  Law 


0809  Am  WARFARE  AT  SEA 

Military  aircraft  may  employ  conventional  wei^Mns  to  attack  and  destroy 
warships  and  military  aircraft,  including  naval  and  military  auxiliaries,  anywhere  at 
sea  b^nd  neutral  territory.  To  the  extent  that  military  exigencies  permit,  military 
aircraft  are  required  to  search  for  the  shipwrecked,  wounded,  and  sick  following  an 
engagement  at  sea.  The  location  of  possible  survivors  should  be  passed  at  the  first 
opportunity  to  a  surface  vessel,  aircraft,  or  shore  facility  capable  of  rendering 
assistance.  Enemy  merchant  vessels  and  civil  aircraft  may  be  attsicked  and  destroyed 
ly  military  aircraft  only  under  the  following  drcumstanoes: 

A.  When  refusing  to  comply  with  directions  from  the  intercepting  aircraft; 

B.  when  assisting  in  any  way  the  enemy's  military  intelligence  es^stem  or 
acting  in  any  capacity  as  auxiliaries  to  the  enemy's  armed  forces; 

C.  when  sailing  under  convoy  of  enemy  warships,  escorted  by  enemy 
military  aircraft,  or  armed;  or 

D.  when  otherwise  integrated  into  the  enemy's  war-fighting  or  war- 
sustaining  effort. 


0310  BOMBARDMENT 

'Bombardment,"  for  purposes  of  this  chapter,  refers  to  naval  and  air 
bombardment  of  enemy  targets  on  land  with  conventional  wesq)ons,  including  naval 
guns,  rockets  and  missiles,  and  air-delivered  ordnance.  Generally,  the  following 
rules  reflect  the  underlying  broad  principle  that  belligerents  are  forbidden  to  make 
noncombatants  the  target  of  direct  attade,  that  superfluous  ii\juiy  and  unnecessary 
suffering  are  to  be  avoided,  and  that  wanton  destruction  of  property  is  prohibited. 

A.  Destruction  of  civilian  habitation.  The  wanton  or  deliberate  destruction 
of  areas  of  concentrated  civilian  habitation  (including  cities,  towns,  and  villages)  is 
prohibited.  See  the  "Noncombatants"  section  in  this  chapter  for  a  more  detailed 
discussion. 

B.  Undefended  cities  or  agreed  demilitarized  zones.  Belligerents  are 
forbidden  to  bombard  a  dty  or  town  that  is  undefended  and  open  to  immediate  entry 
by  their  own  or  allied  forces.  A  dty  or  town  behind  enemy  lines  is,  by  definition, 
neither  undefended  nor  open;  military  targets  therein  may  be  destroyed  by 
bombardment.  An  agreed  demilitarized  zone  is  also  exempt  from  bombardment. 
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C.  Medical  facilities.  Medical  establishments  and  units,  both  mobile  and 
fixed-medical  vehicles,  and  medical  equipment  and  stores  may  not  be  deliberately 
bombarded.  Belligerents  are  required  to  ensure  that  such  medical  facilities  are 
readily  identifiable  and,  as  far  as  possible,  situated  in  such  a  manner  to  avoid  that 
attacks  against  military  targets  in  the  vicinity  do  not  imperil  their  safety.  Any  object 
recognized  as  a  medical  facility,  however,  may  not  be  attacked,  regardless  of  the 
absence  of  markings.  If  medical  facilities  are  used  for  purposes  inconsistent  with 
their  humanitarian  mission,  and  appropriate  warnings  are  ignored,  they  become 
subject  to  attack.  \Vhen  established  by  agreement  between  the  belligerents,  hospital 
zones  and  neutralized  zones  are  immune  fi-om  bombardment  per  the  terms  of  the 
agreement. 

D.  Religious,  cultural,  and  charitable  buildings  and  monuments.  Such 
buildings  and  monuments  should  not  be  bombarded,  provided  they  are  not  used  for 
military  purposes.  Local  inhabitants  have  the  responsibility  to  ensure  that  such 
buildings  and  monuments  are  clearly  marked  with  the  distinctive  emblem  of  such 
sites:  a  rectangle  divided  diagonally,  tiie  upper  portion  black  and  the  lower  white. 

£.  Dams  and  dikes.  Dams,  dikes,  levees,  and  other  installations,  which  if 
breached  or  destroyed  would  release  flood  waters  or  other  forces  dangerous  to  the 
civilian  population,  should  not  be  bombarded  if  the  potential  for  harm  to 
noncombatants  would  be  excessive  in  relation  to  the  military  advantage  to  be  gained 
by  bombardment.  Conversely,  installatioius  containing  such  dangerous  forces  that  are 
used  by  belligerents  to  shield  or  support  military  activities  are  not  so  protected. 

F.  Warning  before  bombardment.  Where  the  military  situation  permits, 
commanders  should  make  every  reasonable  effort  to  warn  the  civilian  population 
located  in  dose  proximity  to  a  military  objective  targeted  for  bombardment. 
Warnings  may  be  general  rather  than  specie  warnings  lest  the  bombarding  force  or 
Uie  success  of  its  mission  be  jeopardized. 


NONCOMBATANTS 


0311  NONCOMBATANTS  GENERALLY 

LOAC  is  based  largely  on  the  distinction  to  be  made  between  combatants 
and  noncombatants.  In  accordance  with  this  distinction,  the  population  of  a  nation 
engaged  in  armed  conflict  is  divided  into  two  general  dasses:  armed  forces 
(combatants)  and  the  dvilian  populace  (noncombatants).  Each  class  has  specific 
rights  and  obligations  in  time  of  armed  conflict.  No  individual  can  be  a  combatant 
and  a  noncombatant  simultaneously.  The  term  "noncombatant"  is  primarily  applied 
to  those  individuals  who  do  not  form  a  part  of  the  armed  forces  and  who  otherwise 
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refrain  from  the  commission  or  direct  support  of  hostile  acts.  In  this  context, 
noncombatants  and,  generally,  the  civilian  i>opulation  are  asnnonymous.  The  term 
noncombatants  also  includes  those  memb^  of  the  armed  forces  who  eivay  qiecial 
protected  status  (such  as  medical  personnel  and  chaplains)  or  who  have  bemi 
rendered  incapable  of  combat  by  wounds,  sickness,  shipwreck,  or  capture.  This 
chapter  reviews  the  categories  of  noncombatants  and  outlines  the  general  rules  of 
LOAC  designed  to  protect  them  from  direct  attack. 


0312  PROTECTED  STATUS 

LOAC  prohibits  the  intentional  attack  of  noncombatants  and  requires, 
to  the  extent  possible,  that  they  be  safeguarded  against  iiquiy.  When  drcumstanoes 
permit,  advance  warning  should  be  given  of  attacks  that  mi^t  endanger 
noncombatants  in  the  vicinity.  Such  warnings  are  not  required,  howe^,  if  mission 
accomplishment  (including  the  security  of  attacking  forces)  is  premised  on  the 
element  of  surprise.  On  the  other  hand,  a  party  to  an  armed  conflict  that  has  control 
over  civilians  and  other  noncombatants  has  an  affirmative  duty  to  remove  them  from 
the  vicinity  of  targets  of  likely  enemy  attack  and  to  otherwise  separate  military 
activities  and  facilities  from  areas  of  noncombatant  concentration.  Deliberate  use  of 
noncombatants  to  shield  military  objectives  from  enemy  attack  is  prohibited.  The 
presence  of  noncombatants  within  or  adjacent  to  a  legitimate  target  does  not, 
however,  preclude  its  attack. 


0313  THE  CIVILIAN  POPULATION 

The  civilian  population  as  such,  as  well  as  individual  civilians,  may  not 
be  the  object  of  attack  or  of  threats  or  acts  intended  to  instill  terror. 

A.  Scope  of  protection.  The  civilian  population  consists  of  all  persons  not 
serving  in  the  armed  forces,  militia,  or  paramilit^  forces  and  not  otherwise  taking 
a  direct  part  in  the  hostilities.  Women  and  children  are  entitled  to  special  respect 
and  protection. 

B.  Loss  of  protection.  Civilians,  \mlike  combatant  military  personnel  who 
are  always  subject  to  attack,  are  immune  from  attack  unless  they  are  acting  in  direct 
support  of  the  enemy's  war-fighting  or  -sustaining  effort.  Civilians  lose  their 
immunity  and  may  be  attacked  if  they  take  a  direct  part  in  hostilities  by  taking  up 
arms  or  otherwise  trying  to  kill,  iqjure,  or  capture  enemy  persons;  destroying  enemy 
property;  or  serving  as  lookouts,  guards,  or  intelligence  agents  for  military  forces. 
Civilians  providing  command,  administrative,  or  logistic  support  to  military 
operations  are  subject  to  attack  while  so  engaged.  Similarly,  civilian  employees  of 
naval  shipyards,  merchant  seamen  in  ships  carrying  military  cargoes,  and  laborers 
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engaged  in  the  construction  of  military  fortifications  may  be  attacked  while  so 
employed. 


0314  THE  WOUNDED  AND  SICK 

Members  of  the  armed  forces  incapable  of  participating  in  combat  due 
to  injury  or  illness  may  not  be  intentionally  attacked.  Moreover,  parties  to  any 
armed  engagement  must,  without  delay,  take  aU  possible  measures  to  search  for  and 
collect  the  wounded  and  sick  on  the  field  of  battle,  protect  them  from  harm,  and 
ensure  their  care.  When  drcumstances  permit,  an  armistice  or  cease-Hre  should  be 
arranged  to  enable  the  woimded  and  sick  to  be  located  and  removed  to  safety  and 
medical  care.  Wounded  and  sick  personnel  falling  into  enemy  hands  must  be  treated 
humanely  and  cared  for  without  distinction.  Priority  of  treatment  for  all  militaiy 
personnel  may  only  be  justified  by  urgent  medical  considerations.  The  physical  or 
mental  well-l^ing  of  enemy  woimded  and  sick  personnel  may  not  be  unjustifiably 
endangered,  nor  may  they  be  subjected  to  any  medical  procedure  not  called  for  by 
their  condition  or  inconsistent  with  accepted  medical  standards. 


0315  MEDICAL  PERSONNEL 

Medical  personnel,  including  medical  and  dental  officers,  technicians  and 
corpsmen,  nurses,  and  medical  service  personnel  have  special  protected  status  when 
engaged  exclusively  in  medical  duties  and  may  not  be  attacked.  Possession  of  small 
arms  for  self-protection,  for  the  protection  of  the  wounded  and  sick,  and  for 
protection  from  marauders  and  others  violating  LOAC  does  not  disqualify  medical 
personnel  from  protected  status.  Medical  personnel  may  not  use  such  arms  against 
enemy  forces  acting  in  conformity  with  LOAC.  Medical  personnel  should  display  the 
distinctive  emblem  of  the  Red  Cross  when  engaged  in  their  respective  medical 
activities.  Captured  medical  personnel  and  chaplains  (below)  do  not  become  POWs; 
however,  they  may  be  detained  by  the  enemy  to  provide  for  the  medical  or  religious 
needs  of  POWs.  Medical  personnel  and  chaplains  must  be  repatriated  at  the  earliest 
opportunity. 


0316  CHAPLAINS 

Chaplains  engaged  in  ministering  to  the  armed  forces  enjoy  protected 
status  equivalent  to  that  of  medical  personnel.  Medical  personnel  and  ^aplains 
should  display  the  appropriate  distinctive  emblem  when  engaged  in  their  respective 
medical  and  religious  activities.  Unlike  medical  personnel,  chaplains  need  not  be 
exclusively  or  even  partially  assigned  to  the  wounded  and  sick  to  be  entitled  to 
protection.  Article  1063,  U.S.  Navy  Regulations,  1990,  however,  requires  that  they 
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be  engaged  exclusively  in  religious  duties.  Further,  to  be  accorded  immunity,  they 
must  be  attached  to  ^e  armed  forces — ^not  mere  volimteers.  Chaplains  lose  their 
special  status  if  they  commit  acts  harmfid  to  the  enemy  outside  their  humanitarian 
functions.  Althou^  not  forbidden  by  international  law,  U.S.  Navy  chaplains  are 
forbidden  to  cany  arms  by  article  1204.1  of  the  Chaplains  Manual.  Enlisted  religious 
program  spedal^ts  have  no  such  special  status  since  they  are  not  chaplains  and  the 
protected  "staff  are  limited  to  those  administering  medical  units  and  establishments. 


0317  THE  SHIPWRECKED 

Shipwrecked  persons,  whether  militaxy  or  civilian,  may  not  be  attacked. 
Shipwrecked  persons  include  those  m  pmil  at  sea  or  in  other  waters  as  a  result  of 
either  sinking,  grounding,  or  other  damage  to  a  vessel  in  which  th^  are  embarked, 
or  of  the  downing  or  distr^  of  an  aircraft.  The  cause  of  the  peril,  whether  the  result 
of  enemy  action  or  nomnilitaiy  causes,  is  immaterial.  Following  each  naval 
engagement  at  sea,  the  belligerents  are  obligated  to  take  aU  possible  measures, 
consistent  with  the  security  of  their  forces,  to  search  for  and  rescue  the  shipwrecked. 
Shipwrecked  persons  do  not  include  combatant  personnel  engaged  in  amphibious, 
underwater,  or  airborne  attacks  who  are  proceeding  ashore,  unless  they  are  clearly 
in  distress  and  require  assistance.  In  the  latter  case,  they  may  qualify  as 
shipwrecked  persons  only  if  they  cease  all  active  combat  activity  and  the  enemy  has 
an  opportunity  to  recognize  their  condition  of  distress.  Shipwrecked  combatants 
falling  into  enemy  hands  become  POWs. 


0318  PARACHUTISTS 

Parachutists  descending  from  disabled  aircraft  may  not  be  attacked 
while  in  the  air  and,  unless  they  land  in  territory  controlled  by  tiieir  own  forces  or 
engage  in  combatant  acts  while  descending,  must  be  provide  an  opportunity  to 
surrender  upon  reaching  the  ground.  Airborne  troops,  i^pedal  warfare  infiltrators, 
and  intelligence  agents  parachuting  into  combat  areas  or  behind  enemy  lines  are  not 
so  protected  and  may  be  attacked  in  the  air,  as  well  as  on  the  ground.  Such 
persoimel  may  not  be  attacked,  however,  if  they  indicate  their  intention  to  surrender. 


0319  POWs 

Combatants  cease  to  be  subject  to  attack  when  they  have  individually 
laid  down  their  weapons  to  surrender,  when  they  are  no  longer  capable  of  resistance, 
or  when  the  imit  in  which  they  are  serving  or  embarked  has  surrendered  or  been 
captured.  Combatants  that  have  siurendered  or  otherwise  fallen  into  enemy  hands 
are  entitled  to  POW  status  and,  as  such,  must  be  treated  humanely  and  protected 
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against  violence,  intimidation,  insult,  and  public  curiosity.  When  POWs  are  given 
medical  treatment,  no  distinction  among  th^  will  be  based  on  any  grounds  other 
than  medical  considerations.  POWs  may  be  intenx^^ated  upon  capture,  but  are  only 
required  to  disclose  their  name,  rank,  date  of  birth,  and  military  aerial  number. 
POW  issues  are  discussed  in  more  detail  below. 


0320  INTERNED  PERSONS 

Enemy  civilians  falling  under  the  control  of  a  belligerent  may  be 
interned  if  security  considerations  make  it  absolutely  necessary  to  do  so.  Civihans 
sentenced  for  offenses  committed  in  occupied  territory  may  also  be  ordered  into 
internment  in  lieu  of  punishment.  Enemy  civilians  may  not  be  interned  as  hostages. 
Interned  persons  may  not  be  removed  firom  the  occupied  territory  in  which  they 
reside  unless  their  own  security  or  imperative  military  reasons  dictate.  AU  interned 
persons  must  be  treated  humanely  and  may  not  be  subjected  to  collective  punishment 
nor  reprisal  action. 


0321  PROTECTIVE  SIGNS  AND  SYMBOLS 

A.  The  Red  Cross  and  Red  Crescent.  A  red  cross  on  a  white  field  is  the 
internationally  accepted  symbol  of  protected  medical  and  religious  persons  and 
activities.  Moslem  countries  use  a  red  crescent  on  a  white  field  for  the  same  purpose. 
Israel  uses  the  Red  Star  of  David.  All  medical  and  religious  persons  or  objects 
recognized  as  being  so  marked  are  to  be  treated  with  care  and  protection. 

B.  Other  protective  symbols.  Other  protective  symbols  specially  recognized 
by  international  law  include  an  oblique  red  band  on  a  white  beu:kground  to  designate 
hospital  zones  and  safe  havens  for  noncombatants.  POW  camps  are  marked  by  the 
letters  "PW"  or  "PG";  civilian  internment  camps  with  the  letters  "IC."  A  royal-blue 
diamond  and  royal-blue  triangle  on  a  white  shield  is  used  to  designate  cultural 
buildings,  museums,  historic  moniunents,  and  other  cultm*al  objects  that  are  exempt 
from  attack.  In  the  Western  Hemisphere,  a  red  circle  with  triple  red  spheres  in  the 
circle,  on  a  white  background  (the  "Roerich  Pact"  S3anbol)  is  used  for  that  purpose. 

1.  Two  protective  symbols  established  by  the  1977  Protocols 
Additional  to  the  Geneva  Convene  of  1949,  to  which  the  Unit^  States  is  not  a  party, 
are  described  as  follows  for  informational  purposes  only;  works  and  installations 
containing  forces  potentially  dangerous  to  the  civilian  population,  such  as  dams, 
dikes,  and  nudear  power  plants,  may  be  marked  with  three  bright  orange  circles  of 
equal  size  on  the  same  axis.  Civil  defense  facilities  and  personnel  may  be  identified 
by  an  equilateral  blue  triangle  on  an  orange  background. 
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2.  The  1907  Hague  Symbol.  The  1907  Hague  s3^bol,  established 
the  1907  Hague  Convention  Concerning  Bombardment  by  Naval  Forces  in  Time  of 
War  0H[ague  DO,  is  used  to  mark  sacred  edifices,  hospitals,  historic  monuments, 
cultural  buildings,  and  other  structures  protected  firom  naval  bombardment.  The 
^jnnbol  consists  of  a  rectangular  panel  divided  diagonally  into  two  triangles;  the 
i4)per  black,  the  lower  white. 

3.  The  white  flag.  Customary  international  law  recognizes  the  white 
flag  as  symbolizing  a  request  to  cease-fire,  negotiate,  or  surrender.  Enemy  forces 
displaying  a  white  flag  should  be  permitted  an  opportunity  to  surrender  or  to 
communicate  a  request  for  cease-fire  or  negotiation. 

C.  Permitted  use.  Protective  signs  and  symbols  may  be  used  only  to 
identify  personnel,  objects,  and  activities  entitled  to  the  protected  status  which  thqy 
designate.  Any  other  use  is  forbidden. 

D.  Fflilure  to  display.  When  objects  or  persons  are  readily  recognizable  as 
being  entitled  to  protected  status,  the  lack  of  protective  signs  and  s3mibols  does  not 
render  an  otherwise  protected  object  or  person  a  legitimate  target.  Failure  to  use 
protective  signs  and  symbols  may,  however,  subject  protected  persons  and  objects  to 
the  risk  of  not  being  recognized  by  the  enemy  as  having  protected  status. 


0322  PROTECTIVE  SIGNALS 

Three  optional  methods  of  identifying  medical  units  and  transports  have 
been  created  internationally.  United  States  hospital  ships  and  medical  aircraft  do 
not  use  these  signals. 

A.  Radio  signals.  For  the  purpose  of  identifying  medical  transports  by  radio 
telephone,  the  words  PAN  PAN  are  repeated  thr^  times  followed  by  the  word 
"medical"  pronounced  as  MAY-DEE-CAL.  Medical  transports  are  identified  in  radio 
telegraph  by  three  repetitions  of  the  group  XXX  followed  by  the  sin^e  group  YYY. 

B.  Visiial  signal.  On  aircraft,  the  flashing  blue  light  may  be  used  only  on 
medical  aircraft.  Hospital  ships,  coastal  rescue  craft,  and  medical  vehicles  may  also 
use  the  flashing  blue  li^t.  Only  by  special  agreement  between  the  parties  to  the 
conflict  may  its  use  be  reserved  exclusively  to  those  forms  of  surface  medical 
transport. 

C.  Electronic  identification.  Medical  ships  and  craft  may  be  identified  and 
located  by  means  of  appropriate  standard  maritime  radar  transponders  as  established 
by  special  agreement  of  the  parties  to  the  conflict.  Medical  aircraft  may  be  identified 
and  located  by  use  of  the  secondary  surveillance  radar  (SSR)  specified  in  Annex  10 
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to  the  ICAO  Convention.  The  SSR  mode  and  code  is  to  be  reserved  for  the  exclusive 
use  of  the  medical  aircraft. 


0323  IDENTIFICATION  OF  NEUTRAL  PLATFORMS 

Ships  and  aircraft  of  nations  not  party  to  an  armed  conflict  may  use 
certain  signals  for  self-identification,  location,  and  establishment  of  communications. 
Use  of  these  signals  does  not  confer  or  imply  recognition  of  any  special  ri^ts  or 
duties  of  neutrals  or  belligerents,  except  as  may  otherwise  be  agreed  between  tiiem. 


THE  LAW  OF  NEUTRALITY 


0324  THE  LAW  OF  NEUTRALITY 

The  law  of  neutrality  defines  the  legal  relationship  between  nations 
engaged  in  an  armed  conflict  (belligerents)  and  nations  seeking  to  avoid  direct 
involvement  in  such  hostilities  (neutrals).  The  law  of  neutrality  serves  to  localize 
war,  to  limit  the  conduct  of  war  on  both  land  and  sea,  and  to  lessen  the  impact  of  war 
on  international  commerce.  Despite  the  imcertainties  and  volatility  of  modem  war, 
the  law  of  neutrality  continues  to  serve  an  important  role  in  containing  the  ^read 
of  hostilities,  in  relating  the  conduct  of  belligerents  with  respect  to  nations  not 
participating  in  the  conflict,  and  in  reducing  the  harmful  effects  of  such  hostilities  on 
international  commerce. 

A.  Neutral  status.  In  the  absence  of  an  international  commitment  to  the 
contrary,  all  nations  may  refrain  from  participating  in  an  armed  conflict  by  declaring 
or  assuming  neutral  status.  LOAC  reciprocally  imposes  duties  and  confers  ri^ts 
upon  neutral  nations  and  upon  belligerents.  The  principal  ri^t  of  the  neutral  nation 
is  that  of  inviolability;  its  principal  duties  are  those  of  abstention  and  impartiality. 
The  belligerent  is  obliged  to  respect  the  status  and  may  demand  the  duties  1^ 
observed.  Once  established,  neutral  status  rem2dns  in  effect  until  the  neutral  nation 
abandons  its  neutral  stance  and  enters  the  a>nflict. 

B.  Neutrality  under  the  U.N.  Charter.  In  the  event  of  a  threat  to  or  breach 
of  the  peace,  the  Security  Coimcil  is  empowered  by  the  U.N.  Charter  to  take 
enforcement  action  on  behalf  of  all  member  nations.  When  called  upon  by  the 
Security  Coimcil  to  do  so,  the  member  nations  are  obligated  to  provide  assistance  to 
the  U.N.  in  any  action  it  takes,  thereby  overriding  the  nation's  option  to  remain 
neutral.  Should  the  Security  Council  determine  not  to  institute  enforcement  action, 
or  is  unable  to  do  so  due  to  the  imposition  of  a  veto  by  one  or  more  of  its  permanent 
members,  each  U.N.  member  remains  free  to  assert  neutral  status. 
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C.  Neutrality  under  regional  and  collective  aelf-defengg  arranycmanto.  The 
inherent  r^t  of  individual  and  collective  aelf-defenae  may  be  implraamited 
individually  or  through  regional  and  collective  aecurityarrangementa.  The  possibility 
of  asserting  and  maintaining  neutral  status  under  such  arrangmnents  dq;)ends  tqpon 
the  extent  to  whidi  the  parties  are  obligated  to  provide  assistance  in  a  regional  action 
or,  m  the  case  of  collective  self-defense,  to  come  to  the  aid  of  a  victim  of  an  armed 
attack. 


0325  NEUTRAL  TERBITOKY 

As  a  general  rule  of  international  law,  all  acts  of  hostility  in  neutral 
territory,  including  neutral  lands,  neutral  waters,  and  neutral  airspace,  are 
prohibit^.  A  neutral  nation  has  the  duty  to  prevent  the  use  of  its  territory  as  a 
place  of  sanctuary  or  a  base  of  operations  by  belligerent  forces  of  any  side.  If  the 
neutral  nation  is  unable  or  unwilling  to  enforce  effectively  its  ri^t  of  inviolability, 
an  aggrieved  belligerent  may  resort  to  acts  of  hostility  in  neutral  territory  against 
enemy  forces  making  unlawful  use  of  that  territory.  Belligerents  are  also  authorised 
to  act  in  self-defense  when  attacked  or  threatmied  with  attadc  while  in  neutral 
territory  or  when  attacked  or  threatened  ffom  neutral  territory. 

A  Neutral  lands.  Belligerents  are  forbidden  to  move  troops  <»r  war 
materiab  and  supplies  across  neutral  land  territory.  Belligerent  troops  that  entmr 
neutral  territory  must  be  disarmed  and  interned  until  the  end  of  the  armed  conflict. 
A  neutral  may  authorize  passage  through  its  territory  of  wounded  and  sick  bdonging 
to  the  armed  forces  of  either  side  on  condition  that  the  vehicles  transporting  them 
carry  neither  combatants  nor  materials  of  war.  If  permitted,  the  neutral  nation 
assumes  responsibility  for  providing  for  their  safety  and  control.  POWs  that  have 
escaped  their  captors  and  made  their  way  to  neutral  territory  may  be  either 
repatriated  or  left  at  liberty  in  the  neutral  nation,  but  must  not  be  allowed  to  take 
part  in  belligerent  activities  while  there. 

B.  Neutral  ports  and  roadsteads.  Although  neutral  nations  may,  on  a 
nondiscriminatory  basis,  close  their  ports  and  roadsteads  to  belligerents,  th^sr  are  n<^ 
obliged  to  do  so.  Vess^  ei\joy  a  24-hour  grace  period  in  neutral  ports  at  the 
outbreak  of  armed  conflict;  thereafter,  belligerent  vessels  may  visit  only  ^ose  neutral 
ports  and  roadsteads  that  the  neutral  nation  may  choose  to  open  to  them  for  that 
purpose.  Belligerent  vessels,  including  warships,  retain  a  ri^t  of  entry  in  distress 
whether  caused  by  force  nugeure  or  damage  resulting  from  enemy  action. 

1.  limitations  on  stay  and  departure.  In  the  absence  of  special 
provisions  to  the  contrary  in  the  laws  or  regulations  of  the  neutral  nation,  belligerent 
warships  are  forbidden  to  remain  in  a  neutial  porter  roadstead  in  excess  of  24  hours. 
This  restriction  does  not  apply  to  belligermit  vessels  devoted  exclusively  to 


Naval  Justice  School 
Publication 


3-16 


SJADedKbook 
Rev.  3/94 


LOAC 


humanitarian,  religious,  or  nonmilitary  scientific  purposes  or  warships  unable  to 
leave  for  reasons  of  weather  or  unseaworthiness.  The  neutral  nation  must  intern  a 
belligerent  warship,  together  with  its  officers  and  crew,  that  will  not  or  cannot  depart 
a  neutral  port  or  roadstead  where  it  is  not  entitled  to  remain. 

2.  Multiple  belligerent  vessels.  Unless  the  neutral  nation  has 
adopted  laws  or  regulations  to  the  contrary,  no  more  than  three  warships  of  any  one 
belligerent  nation  may  be  present  in  the  same  neutral  port  or  roadstead  at  any  one 
time.  When  warships  of  opposing  belligerent  nations  are  present  in  a  neutral  port 
or  roadstead  at  the  same  time,  not  less  than  24  hours  must  elapse  between  the 
departure  of  the  respective  enemy  vessels.  The  order  of  departure  is  determined  by 
the  order  of  arrival  unless  an  extension  of  stay  has  been  granted. 

3.  War  materials,  supplies,  communications,  and  repairs.  Warships 
may  not  make  use  of  neutral  ports  or  roadsteads  to  replenish  or  increase  their 
supplies  of  war  materials  or  their  armaments  or  to  erect  any  apparatus  for 
communicating  with  belligerent  forces.  They  may,  however,  take  on  food  and  fuel, 
subject  to  the  principle  of  nondiscrimination  and  the  prohibition  against  the  use  of 
neutral  territoiy  as  a  base  of  operations.  Warships  may  cany  out  such  repairs  as  are 
absolutely  necessary  to  render  them  seaworthy.  They  may  not  add  to  or  repair 
weapons  ^tems  or  enhance  any  other  aspect  of  their  war-fitting  capability. 

C.  Neutral  waters 

1.  Internal  Waters.  Neutral  internal  waters  encompass  those  waters 
of  a  neutral  nation  that  are  landward  of  the  baseline  from  which  the  territorial  sea 
is  measured.  The  rules  governing  neutral  ports  and  roadsteads  apply  as  well  to 
neutral  internal  waters. 

2.  Territorial  seas.  Neutral  territorial  seas,  like  neutral  territoiy 
generally,  must  not  be  used  by  belligerent  forces  either  as  a  sanctuaiy  from  their 
enemies  or  as  a  base  of  operations.  Belligerents  are  obliged  to  refrain  from  all  acts 
of  hostility  in  neutral  territorial  waters  except  those  necessitated  by  self-defense  or 
undertaken  as  self-help  enforcement  actions  against  enemy  forces  that  are  in 
violation  of  the  neutral  status  of  those  waters  when  the  neutral  nation  cannot  or  will 
not  enforce  their  inviolability. 

3.  Mere  passage.  A  neutral  nation  may  close  its  territorial  waters 
to  belligerent  vessels  on  a  nondiscriminatory  basis,  except  in  international  straits. 
When  properly  notified  of  its  closure,  belligerents  are  obliged  to  refrain  from  entering 
a  neutral  territorial  sea  except  to  transit  through  international  straits  or  as 
necessitated  by  distress.  A  neutral  nation  may,  however,  allow  the  "mere  passage" 
of  belligerent  vessels  (including  warships  and  prizes)  through  its  territorial  waters. 
To  qualify,  such  passage  must  be  innocent  in  nature  and,  in  the  absence  of  special 
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laws  or  regulations  of  the  neutral  nation  to  the  oontraiy,  must  not  exceed  24  hours 
in  duration  and  subject  to  the  same  restrictions  as  when  in  neutral  ports.  Neutral 
nations  customarily  authorize  passage  throu£^  their  territorial  sea  of  ships  canying 
the  woimded,  sick,  and  shipwrecked,  whether  or  not  those  waters  are  otherwise 
closed  to  belligerent  vessels. 

4.  Neutral  straits.  Belligerent  and  neutral  surface  ships, 
submarines,  and  aircraft  have  a  right  of  transit  passage  through,  over,  and  under  all 
straits  iised  for  international  navigation.  Neutral  nations  cannot  suspend  or  impede 
this  rig^t  of  transit  passage  through  international  straits.  Belligerent  forces 
transiting  throu^  international  straits  overlapped  by  neutral  waters  must  proceed 
without  delay,  refrain  firom  the  threat  or  use  of  force  against  the  neutral  nation,  and 
otherwise  refrain  from  acts  of  hostility  and  other  activities  not  incident  to  their 
transit.  Belligerent  forces  in  transit  may,  however,  take  defensive  measures 
consistent  with  their  security,  including  the  launching  and  recovery  of  aircraft,  screen 
formation  steaming,  and  acoustic  and  electronic  surveillance.  Belligerents  may  not 
use  neutral  straits  as  a  place  of  sanctuary  or  a  base  of  operations,  nor  may  they 
exercise  visit  and  search  rights  in  those  waters. 

5.  Neutral  archipelagic  waters.  Belligerent  forces  must  refrain  firom 
acts  of  hostility  in  neutral  archipelagic  waters  and  from  using  them  as  a  sanctuary 
or  a  base  of  operations.  Belligerent  ships  or  aircraft  (including  submarines,  surface 
warships,  and  military  aircraft)  retain  the  right  of  unimpeded  archipelagic  sea  lanes 
passage  through,  over,  and  under  neutral  archipelagic  sea  lanes.  Belligerent  forces 
exercising  the  right  of  archipelagic  sea  lanes  passage  may  engage  in  those  activities 
that  are  incident  to  their  normal  mode  of  continuous  and  ejqpeditious  passage  and  are 
consistent  with  their  security.  Visit  and  search  is  not  authorized  in  neutral 
archipelagic  waters. 

D.  Neutral  airspace.  Neutral  territory  extends  to  the  airspace  over  a 
neutral  nation's  lands,  internal  waters,  archipelagic  waters  (if  any),  and  territorial 
sea.  Belligerent  military  aircraft  are  forbidden  to  enter  neutral  airspace  with  the 
following  exceptions: 

1.  The  airspace  above  neutral  international  straits  and  archipelagic 
sea  lanes  remains  open  at  all  times  to  belligerent  aircraft,  including  armed  rnilitary 
aircraft,  engaged  in  transit  or  archipelagic  sea  lanes  passage.  Such  passage  must  be 
continuous  and  expeditious  and  must  be  undertaken  in  the  normal  mode  of  flight  of 
the  aircT!  Jt  involved.  Belligerent  aircraft  must  refrain  from  acts  of  hostility  while  in 
transit,  but  may  engage  in  activities  that  are  consistent  with  their  security  and  the 
security  of  accompanying  surface  and  subsurface  forces. 

2.  Unarmed  military  aircraft  may  enter  neutral  airspace  under  such 
conditions  and  drcumstances  as  the  neutral  nation  may  wish  to  impose  impartially 
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on  the  belligerents.  Should  such  unarmed  aircraft  penetrate  neutral  airspace  without 
permission,  or  otherwise  fail  to  abide  by  the  entry  conditions  imposed  upon  them  by 
the  neutral  nations,  they  may  be  interned  together  with  their  crews. 

3.  Medical  aircraft  may  overfly  neutral  territory,  land  there  in  case 
of  neoessily,  and  use  neutral  airfield  facilities  as  ports  of  odl,  subject  to  such 
nondiscriminatoiy  restrictions  as  the  neutral  nation  may  see  fit  to  apply. 

4.  Belligerent  aircraft  in  evident  distress  are  permitted  to  enter 
neutral  airspace  and  land  in  neutral  territory  under  such  safeguards  as  the  neutral 
nation  may  wish  to  impose.  The  neutral  nation  may  require  such  aircraft  to  land, 
intern  both  aircraft  and  crew,  or  impose  nondiscriminatory  conditions  upon  their  stay 
or  release. 


0326  NEUTRAL  COMMERCE 

A  principal  purpose  of  the  law  of  neutrality  is  the  regulation  of 
belligerent  activities  with  respect  to  neutral  commerce.  Neutral  commerce  comprises 
all  commerce  between  one  neutral  nation  and  another  not  involving  materials  of  war 
or  armaments  destined  for  a  belligerent  nation,  and  all  commerce  between  a  neutral 
nation  and  a  belligerent  that  does  not  involve  the  carriage  of  contraband  or  otherwise 
sustain  the  belligerent's  war-fitting  capability.  Neutral  merchant  vessels  and 
nonpublic  civil  aircraft  engaged  in  legitimate  neutral  commerce  are  subject  to  visit 
and  search,  but  may  not  be  captured  or  destroyed  by  belligerent  forces. 

A  Commerce  between  neutrals  and  belligerents.  The  law  of  neutrality  does 
not  prohibit  neutral  nations  firom  engaging  in  commerce  with  belligerent  nations.  A 
neutral  nation  cannot,  however,  supply  materials  of  war  or  armaments  to  a 
belligerent  without  violating  its  neut^  duties  of  abstention  and  impartiality  and 
risking  loss  of  its  neutral  status.  Althou^  a  neutral  may  forbid  its  citizens  firom 
carrying  on  non-neutral  commerce  with  belligerent  nations,  it  is  not  obliged  to  do  so. 

B.  Contraband.  Contraband  consists  of  goods  which  are  destined  for  the 
enemy  of  a  belligerent  and  which  may  be  useful  in  armed  conflict.  Traditionally, 
contraband  has  been  divided  into  two  categories:  "absolute"  (i.e.,  those  goods  with 
obvious  combat  utility)  and  "conditional"  (i.e.,  goods  equaUy  useful  for  combat  or 
peaceful  purposes).  'The  practice  of  belligerents  in  World  War  n  has  cast  doubt  on 
the  relevance,  if  not  the  validity,  of  the  traditional  distinction. 

1.  Enemy  destination.  The  distinction  between  absolute  and 
conditional  contraband  has  continuing  relevance  with  respect  to  the  rules  pertaining 
to  the  presumption  of  ultimate  enemy  destination.  The  enemy  destination  of 
conditional  contraband  must  be  factually  established.  Goods  consisting  of  absolute 
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contraband  are  liable  to  capture  at  any  place  beyond  neutral  territoiy  if  destined, 
directly  or  indirectly,  for  the  enemy.  When  absolute  contraband  is  involved,  a 
destination  of  enemy-owned  or  -occupied  territory  may  be  presumed  when: 

a.  The  neutral  vessel  is  to  call  at  an  enemy  port  before 
arriving  at  a  neutral  port  for  which  the  goods  are  documented; 

b.  the  goods  are  documented  to  a  neutral  port  serving  as  a 
port  of  transit  to  an  enemy,  even  thoii^  they  are  consigned  to  a  neutral;  or 

c.  the  goods  are  consigned  "to  order"  or  to  an  unnamed 
consignee,  but  are  destined  for  a  neutral  nation  in  the  vicinity  of  enemy  territmy. 

2.  Exemptions  to  contraband.  Certain  goods  are  exempt  firom 
capture  as  contraband  even  thou^  destined  for  enemy  territoiy: 

a.  Exempt  or  "free  goods"  (i.e.,  goods  not  susc^tible  for  use 

in  armed  conflict); 

b.  articles  intended  exclusively  for  the  treatment  of  wounded 
and  sick  members  of  the  armed  forcra  and  for  prevention  of  disease; 

c.  medical  and  hospital  stores,  religious  olgects,  clothing, 
bedding,  essential  foodstuffs,  and  means  of  shelter  for  the  civilian  population  in 
general,  and  women  and  children  in  particular,  provided  there  is  not  serious  reason 
to  believe  that  such  goods  will  be  diverted  to  other  purpose,  or  that  a  definite  military 
advantage  would  accrue  to  the  enemy  fay  their  substitution  for  rniemy  goods  that 
would  thereby  become  available  for  ndlitary  piirposes; 

d.  items  destined  for  POWs,  including  individual  parcels  and 
collective  relief  shipments  containing  food,  clothing,  medical  supplies,  religious 
objects,  and  educational,  cultural,  and  athletic  articles;  and 

e.  goods  otherwise  specifically  exempted  from  capture  by 
arrangement  between  belligerents. 


0327  ACQUIRING  ENEMY  CHARACTER 

All  vesseb  operating  imder  an  enemy  flag,  and  all  aircraft  bearing 
enemy  markings,  possess  ^emy  character.  The  converse  is  not  true:  any  vessel  or 
aircr^  owned  or  controlled  by  a  belligerent  possesses  enemy  character,  r^iardless 
of  whether  it  is  operating  under  a  neutral  flag  or  bears  neutral  markingB.  Vessels 
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and  aircraft  acquiring  enemy.character  may  be  treated  by  an  opposing  belligerent  as 
if  they  are  enemy  vessels  and  aircraft. 

A.  Acquiring  the  character  of  an  enemy  warship  or  military  aircraft. 
Neutral  vessels  and  aircraft,  other  than  warships  and  military  aircraft,  acquire 
enemy  character  and  may  be  treated  by  a  belligerent  as  enemy  warships  and  military 
aircraft  when  they  take  a  direct  part  in  the  hostilities  on  the  side  of  the  enemy  or  act 
in  any  capacity  as  a  naval  or  military  auxiliary  to  the  enemy's  armed  forces. 

B.  Acquiring  the  character  of  an  enemy  merchant  vessel  or  aircraft. 
Neutral  vessels  and  aircraft,  other  than  warships  and  military  aircraft,  acquire 
enemy  character  and  may  be  treated  by  a  belligerent  as  enemy  merchant  vessels  or 
aircraft  when  they  operate  directly  under  enemy  control,  orders,  charter,  employment, 
or  direction  or  resist  an  attempt  to  establish  identity,  including  visit  and  search. 


0328  VISIT  AND  SEARCH 

Visit  and  search  is  the  means  by  which  a  belligerent  warship  or  military 
aircraft  may  determine:  the  enemy  or  neutral  character  of  merchant  ships 
encountered  outside  neutral  territory,  the  contraband  or  exempt  character  of  their 
cargo,  the  innocent  or  hostile  maimer  of  their  employment,  and  other  facts  bearing 
on  their  relation  to  the  armed  conflict. 

A.  Prohibitions.  Warships  are  not  subject  to  visit  and  search.  The 
prohibition  against  visit  and  search  in  neutral  territory  extends  to  international 
straits  overlapped  by  neutral  territorial  seas  and  archipelagic  sea  lanes.  Neutral 
vessels  engaged  in  government  noncommercial  service  may  not  be  subjected  to  visit 
and  search.  Neutral  merchant  vessels  under  convoy  of  neutral  warships  of  the  same 
nationality  are  also  exempt  from  visit  and  search,  although  the  convoy  commander 
may  be  required  to  provide  in  writing  to  the  commanding  officer  .  (CO)  of  an 
intercepting  belligerent  warship  ,information  as  to  the  character  of  the  vessels  and 
of  their  cargoes  which  could  otherwise  be  obtained  by  visit  and  search. 

B.  Procedure  for  visit  and  search.  In  the  absence  of  specific  Rules  of 
Engagement  (ROE)  or  other  special  instructions,  U.S.  Navy  warships  should  comply 
with  the  following  procedure  when  exercising  the  belligerent  ri^t  of  visit  and  seardi: 

1.  Visit  and  search  should  be  exercised  with  all  possible  tact  and 
consideration. 

2.  Before  summoning  a  vessel  to  lie  to,  the  warship  should  hoist  its 
national  flag.  The  summons  is  made  by  firing  a  blank  charge,  international  flag 
dgnal  (SN  or  SQ),  or  other  recognized  means.  The  summoned  vessel,  if  a  neutral 
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merchant  ship,  is  bound  to  stop,  lie  to,  display  her  colors,  and  not  resist.  (If  the 
summoned  vessel  is  an  enemy  ship,  it  is  not  so  boimd  and  may  legally  resist,  even  by 
force,  but  thereby  assumes  all  risk  of  resulting  damage  or  destruction.) 

3.  If  the  summoned  vessel  takes  flight,  she  may  be  pursued  and 
brou^t  to  by  forcible  measures  if  necessaiy. 

4.  When  a  summoned  vessel  has  been  brou^t  to,  the  warship  should 
send  a  boat  with  an  officer  to  conduct  the  visit  and  search.  If  practicable,  a  second 
officer  should  accompany  the  officer  charged  with  the  examination.  The  offioer(s)  and 
boat  crew  may  be  armed  at  the  discretion  of  the  CO. 

5.  If  visit  and  search  at  sea  is  deemed  hazardous  or  impracticable, 
the  neutral  vessel  may  be  escorted  by  the  summoning  of  another  U.S.  Navy  warship 
or  by  a  U.S.  military  aircraft  to  the  nearest  place  (outside  neutral  territoiy)  where 
the  visit  and  search  may  be  conveniently  and  safely  conducted.  The  neutral  vessel 
is  not  obliged  to  lower  her  flag  (she  he^  not  been  captured),  but  must  proceed 
according  to  the  orders  of  the  escorting  warship  or  aircraft. 

6.  The  boarding  officer  should  first  examine  the  ship's  papers  to 
ascertain  her  character,  ports  of  departure  and  destination,  nature  of  cargo,  manner 
of  employment,  and  other  facts  deemed  pertinent.  Papers  to  be  examined  will 
ordin^y  include  a  certificate  of  national  registry,  crew  list,  passenger  list,  logbook, 
bill  of  health  clearances,  charter  party  (if  chartered),  invoices  or  manifests  of  cargo, 
bills  of  lading  and,  on  occasion,  a  consular  declaration  or  other  certificate  of 
noncontraband  carriage  certifying  the  innocence  of  the  cargo. 

7.  Regularity  of  papere  and  evidence  of  innocence  of  cargo, 
employment,  or  destination  furnished  by  them  are  not  necessarily  conclusive  and, 
should  doubt  exist,  the  ship's  company  may  be  questioned  and  the  ship  and  cargo 
searched. 


8.  Unless  militaiy  security  prohibits,  the  boarding  officer  will  record 
the  facts  concerning  the  visit  and  search  in  the  logbook  of  the  visited  ship,  including 
the  date  and  position  of  the  interception.  The  entry  should  be  authenticated  by  the 
signature  and  rank  of  the  boarding  officm*,  but  neither  the  name  of  the  visiting 
warship  nor  the  identity  of  her  CO  should  be  disclosed. 

C.  Visit  and  search  bv  military  aircraft.  Although  aircraft  have  a  rifi^t  of 
visit  an*!  search,  no  established  international  practice  has  developed.  Ordinarily, 
visit  and  search  of  a  vessel  by  an  aircraft  is  accomplished  by  directing  and  escorting 
the  vessel  to  the  vicinity  of  a  belligerent  warship,  which  will  cany  out  the  visit  and 
seardi,  or  to  a  belligerent  port.  Visit  and  search  of  an  aircraft  by  an  aircraft  may  be 
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accomplished  by  directing  the  aircraft  to  proceed  imder  escort  to  the  nearest 
convenient  belligerent  landing  area. 


0329  BLOCKADE 

Blockade  is  a  belligerent  operation  to  prevent  vessels  and  /  or  aircraft 
of  all  nations,  enemy  as  well  as  neutral,  from  entering  or  exiting  ^>ecified  ports, 
airfields,  or  coastal  areas  under  the  control  of  an  enemy  nation.  A  belligerent's 
purpose  in  establishing  a  blockade  is  to  deny  the  enemy  the  use  of  enemy  and  neutral 
vessels  or  aircraft  to  transport  personnel  and  goods  to  or  from  enemy  territory. 

A.  Other  measures  distinguished.  Unlike  the  belligerent  ri^t  of  visit  and 
search,  which  is  designed  to  interdict  the  flow  of  contraband  goods  into  enemy 
territory  and  which  may  be  exercised  an3nvhere  outside  of  neutral  territory,  the 
belligerent  rig^t  of  blockade  is  intended  to  prevent  vessels  and  aircraft  from  crossing 
an  established  and  publicized  cordon  separating  the  enemy  from  international  waters 
and  /  or  airspace.  Unlike  a  blockade,  quarantine  is  not  a  belligerent  act.  A 
quarantine  only  becomes  offensive  if  an  attempt  is  made  at  running  prohibited  items 
through  the  quarantine.  A  quarantine  only  prohibits  the  entry  of  certain  items. 
Ships  and  aircraft  carrying  prohibited  items  are  simply  turned  back  or  diverted  to 
unaffected  ports;  they  are  not  seized  as  prizes.  Ships  and  aircraft  not  carrying 
im)hibited  items  are  permitted  to  pass. 

B.  Requirements.  To  be  valid  under  the  traditional  rules  of  international 
law,  a  blockade  must  conform  to  the  following  criteria: 

1.  Establishment.  A  blockade  must  be  established  by  the 

government  of  the  belligerent  nation.  This  is  usually  accomplished  by  a  declaration 
of  the  belligerent  government  or  by  the  commander  of  the  blockading  force  acting  on 
behalf  of  his  /  her  government.  The  declaration  should  include,  as  a  minimum,  the 
date  the  blockade  is  to  begin,  its  geographic  limits,  and  the  grace  period  granted 
neutral  vessels  and  aircraft  to  leave  the  area  to  be  blockaded. 

2.  Notification.  It  is  customary  for  the  belligerent  nation 

establishing  the  blockade  to  notify  all  affected  nations  of  its  imposition.  Because 
knowledge  of  the  existence  of  a  blockade  is  an  essential  element  of  the  offenses  of 
breach  and  attempted  breach  of  blockade,  neutral  vessels  and  aircraft  are  alwajrs 
entitled  to  notification.  The  commander  of  the  blockading  forces  will  usually  also 
notify  local  authorities  in  the  blockaded  area.  The  form  of  the  notification  is  not 
material  so  long  as  it  is  effective. 

3.  Effectiveness.  To  be  valid,  a  blockade  must  be  effective.  To  be 

effective,  it  must  be  maintained  by  a  surface,  air,  or  subsurface  force  or  other 
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mechaiiism  that  is  suiiicient  to  render  entry  or  exit  of  the  blockaded  area  dangerous. 
The  requirement  of  effectiveness  does  not  preclude  temporary  absence  of  the 
blockading  force,  nor  does  effectiveness  require  that  every  possible  avenue  of 
iqpproach  to  the  blockaded  area  be  covered. 

4.  Impartiality.  A  blockade  must  be  applied  impartiaUy  to  the 
vessels  and  aircraft  of  all  nations. 

C.  Limitations.  A  blockade  must  not  bar  access  to  or  departure  from 
neutral  ports  and  coasts.  Neutral  nations  retain  the  ri^t  to  engage  in  neutral 
commerce  that  does  not  involve  trade  or  communications  originating  in  or  destined 
for  the  blockaded  area.  Althou^  neutral  warships  and  militaiy  aircraft  ei\joy  no 
positive  rig^t  of  access  to  blockaded  areas,  the  belligerent  imposing  the  blockade  may 
authorize  their  entry  and  exit. 


0330 


BELLIGERENT  CONTROL  OF  THE 
NAVAL  OPERATIONS 


Iv’/lv’/l 


SDIATE  AREA  OF 


Within  the  immediate  area  or  vicinity  of  naval  operations,  a  belligerent 
may  establish  special  restrictions  on  the  activities  of  neutral  vessels  and  aircraft  and 
may  prohibit  altogether  such  vessels  and  aircraft  from  entering  the  area.  The 
imme^ate  area  or  vicinity  of  naval  operations  is  that  area  within  which  hostilities 
are  taking  place  or  belligerent  forces  are  actually  operating.  A  belligerent  may  not 
purport  to  deny  access  to  neutral  nations,  or  to  close  an  international  strait  to  neutral 
shipping,  pursuant  to  this  authority  unless  another  route  of  similar  convenience 
remains  open  to  neutral  traffic.  Similarly,  the  CO  of  a  belligerent  warship  may 
exercise  control  over  the  communication  of  any  neutral  merchant  vessel  or  civil 
aircraft  whose  presence  in  the  immediate  area  of  naval  operations  mig^t  otherwise 
endanger  or  jeopardize  those  operations. 


0331  CAPTURE  OF  NEUTRAL  VESSELS  AND  AIRCRAFT 

Neutral  merchant  vessels  and  civil  aircraft  are  liable  to  capture  by 
belligerent  warships  and  militaiy  aircraft  if  engaged  in  activities  which  constitute 
abandonment  of  their  neutral  character.  Captured  vessels  and  aircraft  are  sent  to 
a  port  or  airfield  under  belligerent  jurisdiction  as  prize  for  a4judication  by  a  prize 
court.  Ordinarily,  a  belligerent  warship  will  place  a  prize  master  and  prize  crew  on 
board  a  captured  vessel  for  this  piupose.  Prizes  may  not  be  brought  into  neutral 
ports.  Article  630.23  of  OPNAV^ST  3120.32B,  Standard  Organization  and 
Regulations  of  the  U.S.  Navy,  sets  forth  the  duties  and  responsibilities  of  COs  and 
prize  masters  concerning  captured  vessels.  Neutral  vessels  or  aircraft  attempting  to 
resist  proper  capture  lay  themselves  open  to  forcible  measures  by  belligerent 
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warships  and  military  aircraft  and  assume  all  risk  of  resulting  damage.  Every 
reasonable  effort  should  be  made  to  avoid  destruction  of  captured  neutral  vessels  and 
aircraft.  If  destruction  of  the  prize  is  necessary,  the  capturing  officer  must  provide 
for  the  safety  of  the  passengers,  crew,  and  all  documents  and  papers  relating  to  the 
prize.  The  officers  and  crews  of  captured  neutral  merchant  vessels  and  civil  aircraft 
who  are  nationals  of  a  neutral  nation  must  be  repatriated  as  soon  as  circumstances 
reasonably  permit,  unless  they  took  an  active  part  in  the  hostilities  justifying  their 
internment  as  POWs.  Enemy  nationals  do  not  become  POWs  unless  engi^^  in  the 
service  of  the  enemy. 


0332  BELLIGERENT  PERSONNEL  INTERNED  BY  A  NEUTRAL 

NATION 

International  law  recognizes  that  neutral  territory,  being  outside  the 
region  of  war,  offers  a  place  of  asylum  to  members  of  belligerent  forces  and  as  a 
general  rule,  requires  the  neutral  government  concerned  to  prevent  the  return  of  such 
persons  to  their  own  forces.  The  neutral  nation  must  accord  equal  treatment  to  the 
personnel  of  all  the  belligerent  forces.  With  respect  to  aircrews  of  belligerent  aircraft 
that  land  in  neutral  territoiy,  whether  intentionally  or  inadvertently,  the  neutral 
nation  should  usually  intern  them. 


CONVENTIONAL  WEAPONS  ASD  WEAPONS  SYSTEMS 
0333  CONVENTIONAL  WEAPONS  GENERALLY 

This  section  addresses  the  legal  considerations  pertaining  to  the  use  of 
conventional  weapons  and  weapons  systems.  The  ri^t  of  nations  engaged  in  armed 
conflict  to  choose  methods  or  means  of  warfare  is  limited.  This  rule  of  law  is 
e3q)ressed  in  the  concept  that  the  employment  of  weapons,  material,  and  methods  of 
warfare  that  are  designed  to  cause  superfluous  injury  or  imnecessary  suffering  is 
prohibited.  As  a  corollary,  w^pons  which  by  their  nature  are  incapable  of  being 
directed  specifically  against  military  objects,  and  therefore  indiscriminately  put 
noncombatants  at  equivalent  risk,  are  forbidden.  A  few  weapons,  such  as  poisoned 
projectiles,  are  unla^ul  no  matter  how  employed.  Others  may  be  rendered  unlawful 
by  alteration,  such  as  by  coating  ammunition  with  a  poison.  Still  others  may  be 
unlawfully  employed,  such  as  setting  armed  contact  naval  mines  adrift  so  as  to 
endanger  innocent,  as  well  as  enemy  shipping.  And  finally,  any  weapon  may  be  set 
to  an  unlawful  purpose  when  it  is  directed  against  noncombatants  and  other 
protected  persons  and  property. 
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0334  UNNECESSARY  SUFFERING 

Antipersonnel  weapons  are  designed  to  kill  or  disable  enemy  combatants 
and  are  lawful — ^notwithstanding  the  death,  pain,  and  suffering  they  inflict.  Wecqpons 
that  are  designed  to  cause  unnecessaiy  suffering  or  superfluous  ii\juiy,  however,  are 
prohibited  because  the  damage  they  produce  is  needlessly  disproportionate  to  the 
military  advantage  to  be  gained  by  their  use.  Poisoned  projectiles  and  dum-diim 
bullets,  for  example,  are  prohibited  because  there  is  little  military  advantage  to  be 
gained  by  ensuring  the  death  of  wounded  persoimel  through  poisoning  or  the 
es^anding  effect  of  uiyacketed  lead  ammunition.  Similarly,  the  law  prohibits  the  use 
of  projectile  materials  that  are  difficult  or  impossible  to  find,  using  field  x-ray 
equipment,  in  the  people  they  wound.  These  projectiles  (e.g.,  ^ass  or  clear  plastic) 
unnecessarUy  inhibit  the  treatment  of  wounds. 


0335  INDISCRIMINATE  EFFECT 

Indiscriminate  weapons  (i.e.,  those  weapons  incapable  of  being  controlled 
so  as  to  be  directed  against  a  military  target)  are  forbidden.  A  weapon  is  not 
indiscriminate  simply  because  it  may  cause  incidental  or  collateral  civil  an  casualties, 
provided  such  casualties  are  not  foreseeably  excessive  in  light  of  the  expected  military 
advantage  to  be  gained.  An  artillery  roimd  capable  of  being  directed  with  a 
reasonable  degree  of  accuracy  at  a  military  target  is  not  an  indiscriminate  weapon 
simply  because  it  may  miss  its  mark  or  inflict  collateral  damage.  Conversely, 
uncontrolled  balloon-borne  bombs,  drifting  armed  contact  mines,  and  long-range 
imguided  missiles  are  examples  of  weapons  which  lack  that  capability  of  direction 
and  are,  therefore,  unlawful. 


0336  NAVAL  MINES 

Naval  mines  have  been  effectively  employed  for  area  denial,  coastal  and 
harbor  defense,  antisurface  and  antisubmarine  warfare,  and  blockade.  Naval  mines 
may  be  "armed"  or  "controlled."  Armed  mines  are  either  emplaced  with  all  safety 
devices  withdrawn,  or  are  armed  following  emplacement,  so  as  to  detonate  when 
preset  parameters  (if  any)  are  satisfied.  Controlled  mines  have  no  destructive 
capability  imtil  activated  by  some  controlled  arming  order  which  makes  them  armed 
mines.  Naval  mines  are  lawful  weapons,  but  their  potential  for  indiscriminate  effects 
has  led  to  specific  regulation  of  their  deployment  and  employment  by  LOAC. 

A.  Peacetim.fi  mining 

1.  Tn  territorial  seas.  Consistent  with  the  safety  of  its  own  citizenry, 
a  nation  may  emplace  both  armed  and  controlled  mines  in  its  own  internal  waters  at 
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any  time  with  or  without  notification.  A  nation  may  also  mine  its  own  archipelagic 
waters  and  territorial  sea  during  peacetime  when  deemed  necessaxy  for  national 
security  purposes.  If  armed  mines  are  emplaced  in  archipelagic  waters  or  the 
territorial  sea,  appropriate  international  notification  of  the  existence  and  location  of 
such  mines  is  required.  Because  the  rig^t  of  innocent  passage  can  be  suspended  only 
temporarily,  armed  mines  must  be  removed  or  rendered  harmless  as  soon  as  the 
security  threat  that  prompted  their  emplacement  has  passed.  Emplacement  of 
controlled  mines  in  a  nation's  own  archipelagic  waters  or  territorial  sea  is  not  subject 
to  such  notification  or  removal  requirements.  Naval  mines  may  not  be  emplaced  in 
the  internal,  territorial,  or  archipelagic  waters  of  another  nation  in  peacetime  without 
that  nation's  consent. 

2.  Controlled  mines  in  international  waters.  Controlled  mines  may 
be  emplaced  in  international  waters  beyond  the  territorial  sea  subject  only  to  the 
requirement  that  they  do  not  unreasonably  interfere  with  other  lawful  uses  of  the 
oceans.  The  determination  of  what  constitutes  an  "unreasonable  interference" 
involves  a  balancing  of  a  niimber  of  factors  including  the  rationale  for  their 
emplacement  (i.e.,  the  self-defense  requirements  of  the  emplacing  nation),  the  extent 
of  the  area  to  be  mined,  the  hazard  (if  any)  to  other  lawful  ocean  uses,  and  the 
duration  of  their  emplacement.  Because  controlled  mines  do  not  constitute  a  hazard 
to  navigation,  international  notice  of  their  emplacement  is  not  required. 

3.  Armed  mines  in  international  waters.  Armed  mines  may  not  be 
emplaced  in  international  waters  prior  to  the  outbreak  of  armed  conflict,  except  imder 
the  most  demanding  requirements  of  individual  or  collective  self-defense.  Under 
such  circumstances,  prior  notification  of  their  location  and  the  anticipated  date  of 
their  complete  removal  must  be  stated.  The  nation  emplacing  armed  mines  in 
international  waters  during  peacetime  also  assiunes  responsibility  to  maintain  an  on¬ 
scene  presence  in  the  area  sufficient  to  warn  ships  iq)proaching  the  danger  area.  All 
armed  mines  must  be  exq)editiously  removed  or  rendered  harmless  when  the 
imminent  danger  that  prompted  their  emplacement  has  passed. 

B.  Mining  during  armed  conflict.  Naval  mines  may  be  lawfully  employed 
by  parties  to  an  armed  conflict  subject  to  the  following  restrictions; 

1.  International  notification  of  the  location  of  emplaced  armed  mines 
must  be  made  as  soon  as  military  exigencies  permit; 

2.  belligerents  may  not  mine  neutral  waters; 

3.  anchored  mines  must  become  harmless  as  soon  as  they  have 
broken  their  moorings; 
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4.  imandiored  mines  not  otherwise  afHxed  or  imbedded  in  the  bottom 
must  become  harmless  within  an  hour  after  loss  of  control  over  them; 

5.  the  location  of  minefields  must  be  carefully  recorded  to  ensure 
accurate  notification  and  to  facilitate  subsequent  removal  and  /  or  deactivation; 

6.  naval  mines  may  be  employed  to  channelize  neutral  shipping,  but 
not  in  a  manner  to  impede  the  transit  passage  of  international  straits  or  archipelagic 
sea  lanes  passage  of  archipelagic  waters  by  such  shipping; 

7.  naval  mines  may  not  be  emplaced  off  the  coasts  and  ports  of  the 
enemy  with  the  sole  objective  of  intercepting  commercial  shipping,  but  may  otherwise 
be  emplojred  in  the  strategic  blockade  of  enemy  ports,  coasts,  and  waterways;  and 

8.  mining  of  areas  of  indefinite  extent  in  international  waters  is 
prohibited.  Mines  may  establish  reasonably  limited  barred  areas,  provided  neutral 
shipping  retains  an  alternate  route  around  or  through  such  an  area  with  reasonable 
assurance  of  safety. 


0337  TORPEDOES 

Torpedoes  which  do  not  become  harmless  when  they  have  missed  their 
mark  constitute  a  danger  to  innocent  shipping  and  are  therefore  unlawful.  All  U.S. 
Navy  toipedoes  are  designed  to  sink  to  the  bottom  and  become  harmless  upon 
completion  of  their  propulsion  run. 


0338  CLUSTER  AND  FRAGMENTATION  WEAPONS 

Cluster  and  fi'agmentation  weapons  are  projectiles,  bombs,  missiles,  and 
grenades  that  are  designed  to  fi-agment  prior  to  or  upon  detonation,  thereby 
expanding  the  radius  of  their  lethality  and  destructiveness.  These  weapons  are 
lawful  when  used  against  combatants.  When  used  in  proximity  to  noncombatants  or 
civilian  objects,  their  emplo3mient  should  be  carefully  monitored  to  ensure  that 
collateral  civilian  casualties  or  damage  are  not  excessive  in  relation  to  the  legitimate 
militaiy  advantage  sought. 

0339  DELAYED  ACTION  DEVICES 

Booby  traps  and  other  delayed  action  devices  are  not  iinlawful,  provided 
they  are  not  designed  or  employed  to  cause  unnecessary  suffering.  Devices  that  are 
designed  to  simulate  items  likely  to  attract  and  injure  noncombatants  (e.g.,  to}rs)  are 
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prohibited.  Similarly,  booby  traps  cannot  be  attached  to  protected  persons  or  olgects 
(e.g.,  the  wounded  and  sic^  dead  bodies,  or  medical  facilities  and  supplies). 


0340  INCENDIARY  WEAPONS 

Inc^diary  devices,  such  as  tracer  ammunition,  thermite  bombs,  flame 
throwers,  napalm,  and  other  incendiaiy  weapons  and  agents,  are  lawful  wei^ns. 
Incendiajty  devices  should  be  employed  in  a  manner  that  minimizes  uncontrolled  or 
indiscriminate  effects  on  the  civilian  population  consistent  with  mission 
accomplishment  and  force  security. 


0341  OVER-THE-HORIZON  WEAPONS  SYSTEMS 

Missiles  and  projectiles  dependent  upon  over-the-hodzon  or  bi^nd- 
visual-range  guidance  systems  are  lawful,  provided  they  are  equipped  with  sensors 
or  are  employed  in  ooiyunction  with  external  sources  of  targeting  data  that  are 
sufficient  to  ensure  effective  target  discrimination. 


0342  LEGAL  REVIEW 

Per  the  Department  of  Defense  (DOD)  policy,  all  we^ns  newly 
developed  or  purchased  by  the  U.S.  armed  forces  must  be  reviewed  for  consistency 
with  international  law.  For  the  Navy,  these  reviews  are  conducted  by  the  Judge 
Advocate  General  (JAG)  before  the  engineering  development  stage  of  the  acqpiisition 
process  and  before  the  initial  contract  for  production  is  let.  For  further  information, 
see  SECNAVINST  5711.8. 


NUCLEAR,  CHEMICAL,  AND  BIOLOGICAL  (NCB)  WEAPONS 


0343  NCB  WEAPONS  GENERALLY 

NCB  weapons  present  special  LOAC  problems  due  to  their  potential  for 
indiscriminate  effects  and  imnecessaiy  suffering.  This  section  addresses  legal 
considerations  pmtaining  to  the  development,  possession,  deplcyment,  and 
emplo3m:ient  of  these  weapons. 
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0844  NUCLEAR  WEAPONS 

No  rules  of  customary  or  conventional  international  law  prohibit  nations 
from  employing  nuclear  weapons  in  armed  conflict.  Employment  of  nuclear  wes^ns 
is,  however,  subject  to  the  following  fundamental  principles  of  LOAC:  the  rig^t  to 
adopt  means  of  injuring  the  enemy  is  not  imlimited,  attacks  against  the  civilian 
population  as  such  may  not  be  launched,  and  the  distinction  must  be  made  at  all 
times  between  persons  taking  part  in  the  hostilities  and  members  of  the  civilian 
population  to  the  effect  that  the  latter  be  i^ared  as  much  as  possible.  The  decision 
to  authorize  the  use  of  U.S.  nuclear  weapons  rests  solely  with  the  President.  Nuclear 
weapons  are  regulated  by  a  number  of  arms  control  agreements  restricting  their 
development,  deplo3nnent,  and  use.  Some  of  these  agreements  (e.g.,  the  1963  Nuclear 
Test  Ban  Treaty)  may  not  apply  during  time  of  war. 

A.  Seabed  Arms  Control  Treaty.  This  multilateral  convention  prohibits 
emplacement  of  nuclear  weapons  on  the  seabed  and  the  ocean  floor  beyond  a  12 
nautical  miles  (NM)  coastal  zone  measured  from  the  baseline  of  the  territorial  sea. 
The  prohibition  extends  to  structures,  launching  installations,  and  other  facilities 
specifically  designed  for  storing,  testing,  or  using  nuclear  weapons.  This  treaty 
prohibits  emplacement  of  nuclear  mines  on  the  seabed  and  ocean  floor  or  in  the 
subsoil  thereof.  It  does  not,  however,  prohibit  the  use  of  nuclear  weapons  in  the 
water  column  that  are  not  so  affixed  to  the  seabed  (e.g.,  nuclear-armed  depth  charges 
and  torpedoes). 

B.  Outer  Space  Treaty.  This  multilateral  convention  prohibits  the 
placement,  installation,  or  stationing  of  nuclear  weapons  or  other  weapons  of  mass 
destruction  in  earth  orbit,  on  the  moon  or  other  celestial  bodies,  or  in  outer  space. 
Suborbital  missile  ^tems  are  not  included  in  this  prohibition. 

C.  Antarctic  Treaty.  The  Antarctic  Treaty  is  a  multilateral  convention 
designed  to  ensure  that  Antarctica,  defined  to  include  the  area  south  of  60  degrees 
S  latitude,  is  used  for  peaceful  purposes  only.  The  treaty  prohibits  in  Antarctica  "any 
measures  of  a  military  nature,  such  as  Uie  establishment  of  militaiy  bases  and 
fortifications,  the  carrying  out  of  military  maneuvers,  as  well  as  the  testing  of  any 
type  of  weapons."  Nuclear  explosions  are  specifically  prohibited.  Ships  and  aircraft 
at  points  of  discharging  personnel  or  cargoes  in  Antarctica  are  subject  to 
international  inspection.  Ships  and  aircraft  operating  on  and  over  the  high  seas 
within  the  treaty  area  are  not  subject  to  these  prohibitions.  For  a  detailed  discussion 
of  the  Antarctic  Treaty  in  general,  see  Hinkley,  Protecting  American  Interests  in 
Antarctica,  39  Naval  L.  Rev.  43  (1990). 

D.  Treaty  of  Tlatelolco.  This  treaty  is  an  agreement  among  the  Latin 
American  coimtries  not  to  introduce  nuclear  weapons  into  Latin  America.  The  treaty 
does  not,  however,  prohibit  Latin  American  nations  from  authorizing  nuclear-armed 
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ships  and  aircraft  of  nonmember  nations  to  visit  their  ports  and  airfields  or  to  transit 
through  their  territorial  seas  or  airspace.  The  treaty  is  not  applicable  to  the  pow^ 
Bystem  of  any  vessel.  Under  Protocol  I  to  the  treaty,  the  Netherlands,  the  United 
Kingdom,  and  the  United  States  have  agreed  to  abide  by  the  denuclearization 
provisions  of  the  treaty.  Ck)nsequently,  the  United  States  cannot  maintain  nuclear 
weapons  in  Guantanamo  Bay,  Cuba;  the  Virgin  Islands;  and  Puerto  Rico.  Protocol 
I  nations  retain  the  power  to  authorize  transits  and  port  visits  by  ships  and  aircraft 
of  their  own  or  other  armed  forces  in  their  Protocol  I  territories,  regardless  of 
armament  or  cargo. 

£.  Nuclear  Test  Ban  Treaty.  This  multilateral  treaty  prohibits  the  testing 
of  nuclear  weapons  in  the  atmosphere,  in  outer  space,  and  imderwater.  Over  100 
nations  are  party  to  the  treaty,  including  the  countries  of  the  former  U.S.S.R.,  the 
United  Kingdom,  and  the  United  States  (France  and  China  are  not  parties.) 
Underground  testing  of  nuclear  weapons  is  not  included  within  the  ban. 

F.  Non-Proliferation  Treaty.  This  multilateral  treaty  obligates  nations 
having  nuclear  weapons  to  refrain  from  transferring  nuclear  weapons  or  nuclear 
weapons  technology  to  nations  without  them.  Member  nations  without  nuclear 
weapons  agree  to  refrain  from  accepting  such  weapons  from  other  nations  or  from 
manufacturing  nuclear  weapons  themselves.  The  treaty  does  not  apply  in  time  of 
war. 


G.  Bilateral  Nuclear  Arms  Control  Agreements.  The  United  States  and  the 
countries  of  the  former  U.S.S.R.  have  concluded  a  munber  of  bilateral  agreements 
designed  to  restrain  the  growth  of  nuclear  warheads  and  launchers  and  to  reduce  the 
risk  of  miscalculation  that  could  trig^r  a  nuclear  exchange.  Among  these 
agreements  are  the  Hotline  Agreements  of  1963  and  1971,  the  Accidents  Measures 
Agreement  of  1971,  the  1973  Agreement  on  Prevention  of  Nuclear  War,  the  Anti- 
Ballistic  Missile  Treaty  of  1972  and  its  Protocol  of  1974,  the  Threshold  Test  Ban 
Treaty  of  1974,  the  1976  Treaty  on  Peaceful  Nuclear  Explosions,  the  SALT 
Agreements  of  1972  and  1977  (SALT  I — ^Interim  Agreement  has  expired;  SALT  11  was 
never  ratified),  and  the  INF  Treaty  of  1988. 


0345  CHEMICAL  WEAPONS 

Both  customary  and  conventional  international  law  prohibit  the  "first 
use"  of  lethal  chemical  weapons  in  armed  conflict.  The  United  States  is  a  party  to 
the  1925  Geneva  Gas  Protocol  for  the  Prohibition  of  the  Use  in  War  of  Asphyxiating, 
Poisonous  or  Other  Gases,  and  of  Bacteriological  Methods  of  Warfare  ("the  1925  Gas 
Protocol").  All  North  Atlantic  Treaty  Organization  (NATO)  nations  and  Warsaw  Pact 
nations  are  parties.  Most  parties,  including  the  United  States,  reserved  the  rig^t  to 
employ  chemical  weapons  for  retaliatory  purposes.  The  1925  Gas  Protocol  does  not 
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prohibit  the  development,  production,  testing,  or  stockpiling  of  chemical  weapons. 
Similarly,  equipping  and  training  military  forces  for  chemical  warfare  is  permissible. 
The  Unit^  States  categorizes  chemical  weapons  under  three  headings  of  lethal  and 
incapacitating  agents,  riot  control  agents,  and  herbiddal  agents. 

A.  Lethal  and  incapacitating  agents.  The  United  States  considers  tiie 
prohibition  against  first  use  of  lethal  and  incapacitating  chemical  weapons  to  be  part 
of  customary  international  law  and,  therefore,  binding  on  all  nations  whether  or  not 
they  are  parties  to  the  1925  Gas  Protocol.  Lethal  chemical  agents  are  those  which 
cause  immediate  death;  incapacitating  agents  are  those  producing  symptoms  that 
persist  for  appreciable  periods  of  time  after  exposure.  National  Command 
Authorities'  (NCA)  approval  is  required  for  retaliatoiy  use  of  lethal  or  incapacitating 
chemical  weapons  by  U.S.  forces.  Retaliatory  use  must  stop  as  soon  as  the  enemy  use 
of  such  agents  that  prompted  the  retaliation  has  ceased  and  any  tactical  advantage 
gained  by  the  enemy  through  unlawfiil  first  use  has  been  redressed. 

B.  Riot  control  agents.  Riot  control  agents  are  those  gases,  liquids,  and 
analogous  substances  that  are  widely  used  by  governments  for  civil  law  enforcement 
purposes  (e.g.,  tear  gas  and  Mace).  Riot  control  agents,  in  all  but  the  most  unusual 
circumstances,  cause  effects  that  disappear  within  minutes  after  e^qsosure. 

1.  During  armed  conflict.  While  opining  that  wartime  use  of  riot 
control  agents  is  not  prohibited  by  the  1925  Gas  Protocol,  the  United  States  has 
formally  renounced  first  use  of  riot  control  agents  in  armed  conflict  except  in 
defensive  military  modes  to  save  lives.  Use  of  riot  control  agents  by  U.S.  forces  m 
armed  conflict  requires  NCA  approval.  Executive  Order  No.  11,850;  3A  C.F.R. 
§§  149-50.  Examples  of  authorized  use  of  riot  control  agents  in  time  of  armed 
conflict  include: 


a.  Riot  control  situations  in  areas  under  effective  U.S.  military 
control,  to  include  control  of  rioting  POWs; 

b.  rescue  missions  involving  downed  aircrews  or  escaping 

POWs;  and 


c.  protection  of  military  supply  depots,  militauy  convoys,  and 
other  military  activities  in  rear  echelon  areas  from  civil  disturbances,  terrorist 
activities,  or  paramilitary  operations. 

2.  During  peacetime.  Employment  of  riot  control  agents  in 
peacetime  may  be  authorized  by  the  Secretary  of  Defense  (SECDEF)  or,  in  limited 
circumstances,  by  unified  and  specified  commanders.  Examples  of  authorized  use  of 
riot  control  agents  in  peacetime  include: 
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a.  Civil  disturbances  and  other  law  enforcement  activities  in 
the  United  States,  its  territories,  and  possessions  [SECNAVINST  5400.12]; 

b.  on  U.S.  bases,  posts,  embas^  grounds,  and  installations 
overseas  for  protection  and  security  purposes,  including  riot  control; 

c.  off-base  overseas  for  law  enforcement  punposes  specifically 
authorized  by  the  host  government;  and 

d.  humanitarian  evacuation  operations  involving  U.S.  or 

foreign  nationals. 

C.  Herbicidal  agents.  Herbiddal  agents  are  gases,  liquids,  and  analogous 
substances  that  are  designed  to  defoliate  trees,  bushes,  or  shrubs,  or  to  kill  long 
grasses  and  other  vegetation  that  could  shield  the  movement  of  enemy  forces.  While 
opining  that  use  of  herbicidal  agents  in  wartime  is  not  prohibited  by  the  1925  Gas 
Protocol,  the  United  States  has  formally  renounced  the  first  use  of  herbicides  in  time 
of  armed  conflict  except  for  control  of  vegetation  within  U.S.  bases  and  installations 
or  around  their  immediate  defensive  perimeters.  Use  of  herbicidal  agents  during 
armed  conflict  requires  NCA  approval.  In  peacetime,  the  use  of  herbicidal  agents 
may  be  authorized  by  SECDEF  or,  in  limited  circumstances,  by  unified  and  specified 
commanders. 


0346  BIOLOGICAL  WEAPONS 

International  law  prohibits  all  biological  weapons  or  methods  of  warfare 
whether  directed  against  persons,  animsds,  or  plant  life.  Biological  weapons  include 
microbial  or  other  biological  agents  or  toxins,  natural  and  artificial.  The  United 
States  has  formally  renounced  the  use  of  biological  weapons  under  any  drcumstances. 
The  United  States  considers  the  prohibition  against  the  use  of  biological  weapons 
during  armed  conflict  to  be  part  of  customary  international  law  and  thereby  binding 
on  all  nations,  regardless  of  whether  they  are  parties  to  the  1925  Gas  Protocol 
(prohibiting  their  use)  or  the  1972  Biological  Weapons  Convention  (prohibiting  thdr 
production,  testing,  and  stockpiling).  The  United  States,  the  countries  of  the  former 
U.S.S.R.,  and  most  other  NATO  and  former  Warsaw  Pact  nations  are  parties  to  both 
the  1925  Gas  Protocol  and  the  1972  Biological  Weapons  Convention.  Pursuant  to  its 
treaty  obligations,  the  United  States  has  destroyed  all  its  biological  and  toxin 
weapons  and  restricts  its  research  activities  to  development  of  defensive  capabilities. 
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DECEPTION  DURING  ARMED  CONFUCT 
0347  DECEPTION  GENERALLY 

LOAC  permits  deceiving  the  enemy  throng  stratagems  and  ruses  of  war 
intended  to  mislead  him,  to  deter  him  from  taking  action,  or  to  induce  him  to  act 
recklessly,  provided  the  ruses  do  not  violate  rules  of  international  law  applicable  to 
armed  conflict 


0348  PERMITTED  DECEPTIONS 

Stratagems  and  ruses  of  war  permitted  in  armed  conflict  include  sudi 
deceptions  as  camouflage:  deceptive  lighting;  dummy  ships,  aircraft,  and  other 
armament;  decoys;  simulated  forces;  feigned  attacks,  withdrawals,  operations,  or 
other  activities;  siurprise  attacks,  traps,  and  ambushes;  false  intelligrace  information; 
moving  landmarks  and  route  markers;  electronic  deceptions;  and  use  of  enemy  codes, 
passwords,  and  countersigns.  These  and  similar  lawful  deceptions  can  be  used 
offensively  or  defensively. 


0349  PROHIBITED  DECEPTIONS 

The  use  of  unlawful  deceptions  is  called  "perfidy."  Acts  of  perfidy  are 
deceptions  designed  to  invite  the  confidence  of  the  enemy  to  lead  him  to  believe  that 
he  is  entitled  to,  or  is  obliged  to  accord,  protected  status  under  LOAC  with  the  intent 
to  betray  that  confidence  (e.g.,  feigning  surrender  to  lure  the  enemy  into  a  trap  or  the 
use  by  combatant  aircraft  of  the  electronic  signal  reserved  exclusively  for  medical 
aircraft).  Any  deception  which  would  invite  the  enemy  to  violate  LOAC  is  unlawful. 
For  example,  it  would  be  improper  to  ^read  false  intelligence  reports  intended  to 
induce  the  enemy  to  attack  civilian  objects  in  the  mistaken  belief  that  th^  are 
military  objects.  A  false  broadcast  to  the  enemy  that  an  armistice  has  been  agreed 
upon  has  been  widely  recognized  to  be  treacherous.  It  is  not,  however,  perfidious  to 
use  spies;  encourage  defection  or  insurrection  among  the  enemy,  or  to  enooun^ 
enemy  combatants  to  desert,  surrender,  or  rebel. 


0350  MISUSE  OF  PROTECTIVE  SIGNS,  SIGNALS,  AND  SYMBOLS 

The  use  of  protective  signs,  signals,  and  eymbols  to  ipjure,  kill,  or 
capture  the  enemy  is  prohibited.  Such  acts  are  perfidious  because  th^  undermine 
the  effectiveness  of  protective  signs,  signals,  and  symbols  and  thereby  jeopardize  the 
safety  of  noncombatants  and  the  immunity  of  protected  structures  and  activities.  For 
example,  using  an  ambulance  or  medical  aircraft  marked  with  the  Red  Cross  or  Bed 
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Crescent  to  cany  anned  combatants,  weapons,  or  ammunition  with  which  to  attack 
or  elude  enemy  forces  is  prohibited.  Similarly,  use  of  the  white  flag  to  gain  a  military 
advantage  over  the  enemy  is  unlawful.  The  white  flag  symbolizes  a  request  to  cease 
fire,  negotiate,  or  surrender.  Displaying  a  white  flag  before  attack  to  cause  the 
enemy  to  cease  firing  is  prohibited.  The  enemy  is  not  required  to  cease  firing  or  place 
its  trwps  in  jeopardy  when  a  white  flag  is  raised.  To  indicate  that  the  hoisting  is 
authorized  by  its  commander,  the  appearance  of  the  flag  should  be  accompanied  or 
followed  promptly  by  a  complete  cessation  of  fire  firom  that  side.  Further,  the 
commander  hoisting  the  flag  should  immediately  send  a  representative  to  negotiate. 


0351  NEUTRAL  FLAGS,  INSIGNIA,  AND  UNIFORMS 

The  use  of  false  or  deceptive  markings  to  disguise  belligerent  military 
aircraft  as  being  of  neutral  nationality  is  prohibited.  Similarly,  belligerents  engaged 
in  armed  conflict  on  land  are  not  permitted  to  use  the  flags,  insignia,  or  uniforms  of 
a  neutral  nation  to  deceive  the  enemy.  Under  the  customary  international  law  of 
naval  warfare,  however,  a  belligerent  warship  may  fly  false  colors  and  disguise  its 
outward  appearance  in  other  ways  to  deceive  the  enemy  into  believing  the  vessel  is 
of  neutral  nationality  or  is  not  a  warship.  A  warship  can  not,  however,  go  into  action 
without  first  showing  her  true  colors.  Nevertheless,  the  use  of  these  ruses  by  naval 
forces  today  may  be  politically  sensitive  since  using  neutral  emblems  might  lead  a 
party  erroneously  to  conclude  that  a  neutral  has  given  up  its  neutrality  and  entered 
the  fitting  on  the  other  side.  This  could  lead  to  an  attack  or  declaration  of  war  on 
the  neutral. 


0352  THE  IJ.'S.  FLAG  AND  EMBLEM 

The  flag  of  the  United  Nations  and  the  letters  "UN"  may  not  be  used  in 
armed  conflict  for  any  purpose  without  U.N.  authorization.  The  U.N.  flag  is  white  on 
light  blue;  the  letters  "UN"  are  its  emblem.  The  prohibition  is  extended  to  operations 
at  sea  as  a  matter  of  U.S.  policy. 


0353  ENEMY  FLAGS,  INSIGNIA,  AND  UNIFORMS 

A.  At  sea.  Naval  surface  and  subsurface  forces  may  fly  enemy  colors  and 
display  enemy  markings  to  deceive  the  enemy.  Warships  must,  however,  display 
their  true  colors  prior  to  an  actual  armed  engagement. 

B.  In  the  air.  Given  the  inability  to  change  markings  once  airborne,  the  use 
in  combat  of  enemy  markings  by  belligerent  military  aircraft  is  prohibited.  Moreover, 
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the  speed  of  engagement  precludes  effective  attempts  to  display  true  markings  at  the 
instant  of  attack. 

C.  On  land.  Belligerent  land  forces  may  use  enemy  flags,  insignia,  or 
uniforms  to  deceive  the  enemy  either  before  or  after,  but  not  during,  an  armed 
engagement.  Combatants  risk  loss  of  entitlement  to  POW  status,  however,  if  th^ 
are  captured  while  displaying  enemy  colon  or  insignia  or  wearing  enemy  uniforms 
in  combat.  Downed  aircrews  and  escaping  POWs,  however,  may  use  enemy  uniforms 
to  evade  capture  so  long  as  they  do  not  attack  enemy  forces,  gather  militaxy 
intelligence,  or  engage  in  similar  military  operations  while  so  attired.  Using  foreign 
military  uiuforms  or  equipment  in  training  to  promote  realism  and  recognition  is 
permissible.  As  a  general  rule,  enemy  markings  should  be  removed  from  captured 
enemy  equipment  before  it  is  used  in  combat;  unmarked  or  camouflaged  captured 
material  may  be  used  inunediately. 


0354  FEIGNING  DISTRESS 

It  is  unlawful  to  feign  distress  through  the  false  use  of  internationally 
recognized  distress  signals  such  as  SOS  and  MAYDAY. 

A.  Wounded  combatants.  A  wounded  combatant  does  not  commit  perfidy 
by  calling  for  and  receiving  medical  aid  even  though  he  /  she  may  be  intending 
immediately  to  resiune  fitting;  nor  do  medical  personnel  commit  perfidy  by 
rendering  such  aid. 

B.  Aerial  combatants.  In  air  warfare,  however,  it  is  permissible  to  feign 
disablement  or  other  distress  as  a  means  to  induce  the  enemy  to  break  off  an  attack. 
Consequently,  there  is  no  obligation  in  air  warfare  to  cease  attacking  a  belligerent 
military  aircraft  that  sqrpears  to  be  disabled.  By  analogy,  the  practice  of  submarines 
in  releasing  oil  and  debris  to  feign  success  of  a  depth  charge  or  torpedo  attack  has 
never  been  considered  to  be  unlawful.  If  one  knows  the  enemy  aircraft  is  disabled 
such  as  to  permanently  remove  it  from  the  conflict  (e.g.,  major  fire  or  structural 
damage),  however,  combatants  are  obligated  to  cease  attacking  to  permit  possible 
evacuation  by  crew  or  passengers. 


0355  FALSE  CLAIMS  OF  NONCOMBATANT  STATUS 

Combatants  may  not  kill,  irdure,  or  capture  the  enemy  by  false 
indication  of  an  intent  to  surrender  or  by  feigning  shipwreck,  sickness,  wounds,  or 
civilian  status.  A  surprise  attack  by  a  person  feigning  shipwreck,  sickness,  or  wounds 
undermines  the  protected  status  of  those  rendered  incapable  of  combat.  Similarly, 
since  civilians  are  not  lawful  objects  of  attack,  combatants  may  not  disguise 
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themselves  in  civilian  clothing  to  engage  in  hostilities.  Attacking  enemy  forces  while 
posing  as  a  civilian  would  put  all  civilians  in  jeopardy.  Such  acts  of  perfidy  are 
punishable  as  war  crimes. 


0356  ILLEGAL  COMBATANTS 

Persons  who  take  part  in  combat  operations  without  distinguishing 
themselves  clearly  fi'om  the  civilian  population  are  illegal  combatants  and  are  subject 
to  punishment  upon  capture.  Illegal  combatants  may  be  denied  POW  status  and  be 
tried  and  punished  for  falsely  claiming  noncombatant  status  during  combat  by  a 
competent  tribunal  of  the  captor  nation.  Under  U.S.  policy,  however,  illegal 
combatants  will  be  accorded  POW  status  if  they  were  carrying  arms  openly  at  the 
time  of  capture. 


0357  SPIES 

A  Spy  defined.  A  spy  is  someone  who,  while  in  territory  under  enemy 
control,  seeks  to  obtain  information  while  operating  under  a  false  claim  of 
nonooinbatant  or  fidendly  forces  status  with  the  intention  of  passing  that  information 
to  an  opposing  belligerent.  Conversely,  persormel  conductingreconnaissance  missions 
behind  enemy  lines  while  properly  uniformed  are  not  spies.  Crewmembers  of 
warships  and  military  aircraft  engaged  in  intelligence  collection  missions  in  enemy 
waters  or  airspace  are  not  spies  unless  the  ship  or  aircraft  displays  false  civilian, 
neutral,  or  enemy  markings. 

B.  Legal  status.  Spying  during  armed  conflict  is  not  a  violation  of 
international  law.  Captured  spies  are  not,  however,  entitled  to  POW  status.  The 
captor  nation  may  try  and  punish  spies  in  accordance  with  its  national  law.  Should 
a  spy  succeed  in  eluding  capture  and  return  to  friendly  territory,  liability  to 
punishment  terminates.  If  subsequently  captured  during  some  o^er  military 
operation,  the  former  spy  cannot  be  tried  or  piuiished  for  the  earlier  act  of  espionage. 
These  rules  apply  only  to  members  of  the  armed  forces,  including  members  of  those 
resistance  and  guerrilla  groups  who  qualify  luider  the  applicable  international  law 
as  members  of  the  armed  forces  who  gather  information  imder  false  pretenses. 
Espionage  by  civilians  remains  covered  by  The  Hague  Regulations,  articles  29  and 
30,  as  supplemented  by  the  Fourth  Convention  and  Additional  Protocol  1,  as  well  as 
by  the  national  law  of  espionage. 
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POW  ISSUES 

0358  POW  REFERENCES 

A.  Geneva  Convention  Relative  to  the  Treatment  of  Prisoners  of  War  of 
1949  (GPW) 

B.  DOD  Directive  1300.7,  Subj:  TRAINING  AND  EDUCATION 
MEASURES  NECESSARY  TO  SUPPORT  THE  CODE  OF  CONDUCT 

C.  OPNAVINST  1000.24,  Subj:  CODE  OF  CONDUCT  TRAINING 


0359  PERSONS  ENTITLED  TO  POW  STATUS 

Persons  entitled  to  POW  status  upon  capture  include  members  of  the 
regular  armed  forces,  the  militia  and  volimteer  units  fighting  with  the  regular  armed 
forces,  and  civilians  accompan3ung  the  armed  forces.  Militia,  volunteers,  guerrillas, 
and  other  partisans  not  fighting  in  association  with  the  regular  armed  forces,  qualify 
for  POW  status  upon  capture,  provided  they  are  commanded  by  a  person  req;)on8ible 
for  their  conduct,  are  uniformed  or  bear  a  fixed  distinctive  sign  recognizable  at  a 
distance,  carry  their  arms  openly,  and  conduct  their  operations  in  accordance  with 
LOAC. 

A  Status  determinations.  Should  a  question  arise  regarding  a  captive's 
entitlement  to  POW  status,  that  individual  should  be  accorded  POW  treatment  untU 
a  competent  tribunal  convened  by  the  captor  determines  the  status  to  which  that 
individual  is  properly  entitled.  Individuals  captured  as  spies  or  as  illegal  combatants 
have  the  right  to  assert  their  entitlement  to  POW  status  before  a  judicial  tribunal 
and  to  have  the  question  adjudicated.  Such  persons  have  a  ri^t  to  be  fairly  tried  for 
violations  of  LOAC  and  may  not  be  summarily  executed. 

B.  Evacuation  to  safety.  Article  19  of  GPW  requires  that  POWs  be 
evacuated  to  areas  away  firom  the  combat  zone.  POWs  shall  be  evacuated,  as  soon 
as  possible  after  their  capture,  to  camps  situated  in  an  area  far  enough  firom  the 
combat  zone  for  them  to  out  of  danger  and  shall  not  be  unnecessarily  e:q)osed  to 
danger  while  awaiting  evacuation  firom  a  fighting  zone.  Only  those  POWs  who,  owing 
to  wounds  or  sickness,  would  run  greater  risks  by  being  evacuated  than  by  remaining 
where  they  are  may  be  temporarily  kept  back  in  a  danger  zone. 

C.  Temporary  detention  aboard  naval  vessels.  International  treaty  law 
expressly  prohibits  "internment"  of  POWs  other  than  in  premises  on  land,  but  does 
not  address  temporary  stay  on  board  vessels.  United  States  policy,  however,  permits 
detention  of  POWs,  civilian  internees  (CIs),  and  detained  persons  (DEJTs)  on  naval 
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vessels  under  certain  circumstances.  The  detention  must  be  temporary  (i.e.,  limited 
to  the  minimum  period  necessary  to  evacuate  such  persons  from  the  combat  zone  or 
to  avoid  significant  harm  such  persons  would  face  if  detained  on  land).  Use  of 
immobilized  vessels  for  temporary  detention  of  POWs,  CIs,  or  DBTs  must  be 
authorized  by  NCA.  Gtenerally,  persons  may  be  temporarily  detained  as  follows: 

1.  POW  /  Cl  /  DET  picked  up  at  sea  may  be  temporarily  held  on 
board  as  operational  needs  dictate,  pending  a  reasonable  opportunity  to  transfer  them 
to  a  shore  facility  or  to  another  vessel  for  evacuation  to  a  shore  facility. 

2.  POW  /  Cl  /  DET  may  be  temporarily  held  on  board  naval  vessels 
while  being  transported  between  land  facilities. 

3.  POW  /  Cl  /  DET  may  be  temporarily  held  on  board  naval  vessels 
if  such  detention  would  appreciably  improve  their  safety  or  health  prospects. 


0360  PUBLIC  DISPLAY 

Article  13,  GPW,  prohibits  the  public  display  of  POWs.  Likewise,  POWs 
must  at  all  times  be  protected,  particularly  against  acts  of  violence  or  intimidation 
and  against  insults  and  public  curiosity.  Although  videotape  or  photographs  showing 
POWs  being  captured  do  not,  by  themselves,  violate  the  Geneva  Convention, 
photographs  shown  on  worldwide  television  are  counterproductive  and  may  invite  the 
enemy  to  charge  us  with  using  POWs  for  propaganda  purposes  or  take  reprisal 
actions  against  American  POWs.  The  media’s  proximity  to  the  modem  battlefield 
dictates  that  commanders  and  public  affairs  officers  try  to  minimize  contact  between 
the  media  and  POWs  in  our  control.  These  efforts  must  be  taken  with  the  proper 
discretion.  We  can  stay  out  of  camera  ran^  when  possible,  but  cannot  wrest  cameras 
from  photographers  or  confiscate  film.  If  we  desire  to  show  our  humane  treatment 
of  POWs,  we  should  not  do  it  with  photography.  Similarly,  commanders  must  make 
every  effort  to  urge  our  allies  to  follow  these  guidelines. 


0361  CHAIN  OF  COMMAND 

For  the  Department  of  the  Navy  (DON)  POWs,  the  senior  ofHcer  present 
in  a  POW  situation  will  be  the  senior  officer,  line  or  staff,  regardless  of  branch  of 
service,  who  is  not  a  chaplain  or  medical  officer  unless  all  of  the  POWs  are  attached 
to  the  same  command,  in  which  case  the  officer  detailed  as  the  CO,  or  his  /  her 
successor,  will  be  the  senior  officer  present.  Article  1140.3,  U.S.  Navy  Regulations, 
1990.  Chaplains  and  medical  officers  (medical,  dental,  nurse,  and  medical  service 
corps)  do  not  assume  command  as  the  senior  officer  present  in  a  POW  situation 
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because  it  would  be  inconsistent  with  their  protected  status  as  retained  (vice  POW) 
personnel  under  Article  24  of  the  Geneva  Convention. 


0362  HUMANE  TREATMENT 

POWs  must  at  all  times  be  humanely  treated.  Any  unlawful  act  or 
omission  by  the  detaining  power  causing  death  or  seriously  endangering  the  health 
of  a  POW  in  its  custody  is  prohibited  and  will  be  regarded  as  a  serious  breach  of  the 
present  Convention.  In  particular,  no  POW  may  be  subjected  to  physical  mutilation 
or  to  medical  or  scientific  experiments  of  any  kind  which  are  not  justified  by  the 
medical,  dental,  or  hospital  treatment  of  the  prisoner  concerned  and  carried  out  in 
his  /  her  interest. 

A.  Living  arrangements.  Article  22,  GPW,  requires  that  POWs  be  held  with 
captive  compatriots  and  be  provided  with  healthy  living  arrangements  located  on 
land.  POWs  interned  in  unhealthy  areas,  or  where  the  climate  is  injurious  for  them, 
shall  be  removed  as  soon  as  possible  to  a  more  favorable  climate.  The  detaining 
power  shall  assemble  POWs  in  camps  according  to  their  nationality,  language,  and 
customs,  provided  that  such  prisoners  shall  not  be  separated  from  POWs  belonging 
to  the  armed  forces  with  which  they  were  serving  at  the  time  of  their  capture,  except 
with  their  consent. 

B.  Labor.  Enlisted  POWs  may  be  required  to  engage  in  labor  having  no 
militaiy  character  or  purpose,  noncommissioned  officers  may  only  be  required  to 
perform  supervisory  work,  and  officers  may  not  be  required  to  work. 


0363  INTERROGATION 

Article  17,  GPW,  established  strict  guidelines  on  the  interrogation  of 
POWs,  limiting  the  amoxmt  of  information  that  a  POW  must  give  to  his  /  her  captors. 
Every  POW,  when  questioned  on  the  subject,  is  bound  to  give  only  his  surname,  first 
names  and  rank,  date  of  birth,  and  army,  regimental,  personal  or  serial  number  or, 
failing  this,  equivalent  information.  Violation  of  this  requirement  may  subject  the 
POW  to  restriction  of  the  privileges  accorded  to  his  /  her  rank  or  status. 

A.  Identification  (ID)  card.  Each  party  to  a  conflict  is  required  to  furnish 
the  persons  under  its  jurisdiction  who  are  liable  to  become  POWs,  with  an  ID  card 
showing  the  holder's  surname,  first  names,  rank,  branch  of  service,  personal  or  serial 
number  or  equivalent  information,  and  date  of  birth.  The  ID  card  may,  furthermore, 
bear  the  signature  or  the  fingerprints,  or  both,  of  the  owner,  and  may  bear,  as  well, 
any  other  information  the  party  to  the  conflict  may  wish  to  add  concerning  persons 
belonging  to  its  armed  forces.  As  far  as  possible,  the  card  shall  measure  6.5  x  10  cm. 
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and  shall  be  issued  in  duplicate.  The  ID  card  shall  be  shown  by  the  POW  upon 
demand,  but  may  in  no  case  be  taken  away  from  him. 

B.  Interrogation  techniques.  No  physical  or  mental  torture,  nor  any  other 
form  of  coercion,  may  be  inflicted  on  POWs  to  secure  from  them  information  of  any 
kind  whatever.  POWs  who  refuse  to  answer  may  not  be  threatened,  insulted,  or 
e^)osed  to  any  impleasant  or  disadvantageous  treatment  of  any  kind.  POWs  who, 
owing  to  their  physical  or  mental  condition,  are  imable  to  state  their  identity,  shall 
be  handed  over  to  tne  medical  service.  Hie  identity  of  such  POWs  shall  be 
established  by  all  possible  means,  subject  to  the  provisions  of  the  preceding 
paragraph. 


0364  DISCIPLINE 

Under  Article  82,  GPW,  POWs  are  subject  to  the  laws,  regulations,  and 
orders  in  force  in  the  armed  forces  of  the  detaining  power. 

A  Penal  and  disciplinary  offenses.  Article  82,  GPW,  distinguishes  penal 
from  disciplinary  offenses.  If  the  law,  regulati  or  order  is  punishable  only  when 
committed  by  a  POW  (i.e.,  the  same  act  would  be  punishable  if  committed  by  a 
U.S.  servicemember),  only  disciplinary  punishment  can  be  imposed  for  the  offense. 
The  detaining  power  is  encoura^ied  under  the  GPW  to  use  disciplinary  rather  than 
judicial  measures  whenever  possible. 

B.  Permissible  disciplinary  punishments.  The  following  disciplinary 
punishments  are  applicable  to  POWs: 

1.  A  fine  which  shall  not  exceed  50  percent  of  the  advances  of  pay 
and  working  pay  which  the  POW  would  otherwise  receive  under  articles  60  and  62 
of  the  GPW  for  a  period  not  to  exceed  30  days; 

2.  discontinuance  of  privileges  granted  over  and  above  the  treatment 
provided  for  by  the  GPW; 

3.  fatigue  duties  not  exceeding  two  hours  daily  (shall  not  be  applied 
to  officers);  or 

4  confinement. 

C.  Other  limitations  on  punishment.  Disciplinary  punishments  cannot  be 
inhuman,  brutal,  or  dangerous  to  the  health  of  POWs;  nor  can  collective  punishment 
for  individual  acts,  corporal  punishment,  imprisonment  in  premises  without  daylights 
and,  generally,  any  form  of  torture  or  cruelty  be  imposed.  The  duration  of  any  single 
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punishment  cannot  exceed  3.0  days,  even  when  the  POW  is  answerable  for  several 
acts  occurring  at  the  same  time,  regardless  of  whether  the  acts  are  related.  POWs 
may  not  be  subjected  to  reprisal  action. 

D.  Escape.  Escaping  POWs  who  are  recaptured  are  subject  only  to 
disciplinary  punishment,  even  for  repeat  escape  offenses.  POWs  who  commit  offenses 
in  the  furtherance  of  an  escape  attempt  which  do  not  entail  any  violence  against  life 
or  limb  (such  as  offenses  against  public  property,  theft  without  intention  of  self- 
enrichment,  using  false  papers,  or  wearing  civilian  clothes)  are  subject  to  disdplinaiy 
punishment  only. 

E.  Procedure.  Disciplinary  punishment  may  be  ordered  only  by  an  officer 
having  disciplinary  powers  as  a  camp  commander  and,  before  any  punishment  is 
awarded,  POWs  are  entitled  to  an  opportunity  to  ejqalain  their  conduct  and  defend 
themselves.  Further,  records  of  disciplinary  punishments  must  be  kept  by  the  camp 
commander  and  be  produced  for  inspection  by  representatives  of  the  protecting  power 
(e.g.,  International  (Committee  of  the  Bed  Cross).  POWs  cannot  be  transferred  to 
penal  institutions  to  serve  disciplinary  punishments.  Further,  all  premises  in  which 
disdplinaiy  punishments  are  served  must  conform  to  the  sanitary  requirements  of 
Artide  25  of  the  GPW.  While  undergoing  disciplinary  confinement,  POWs  are 
accorded  the  benefits  of  the  GPW  except  insofar  as  these  are  inapplicable  because  of 
their  confinement.  Nevertheless,  POWs  in  disdplinaiy  confinement  are  permitted  to 
send  and  receive  letters,  read  and  write,  receive  medical  attention,  exerdse,  and  to 
stay  in  the  open  air  for  two  hours  daily. 


0365  CODE  OF  CONDUCT 

The  Code  of  Conduct,  reproduced  below,  outlines  basic  responsibilities 
and  obligations  of  servicemembers  subjected  to  hostile  detention.  The  Code  of 
Conduct  was  first  promulgated  by  President  Eisenhower  on  August  17,  1955,  as 
Executive  Order  No.  10,  631,  "CJode  of  Conduct  for  Members  of  the  Armed  Forces  of 
the  United  States."  The  Code  is  consistent  with  the  requirements  of  GPW.  Under 
the  GPW  and  the  Code,  when  questioned,  a  POW  is  required  to  give  name,  rank, 
service  number,  and  date  of  birth.  Under  GPW,  the  enemy  may  not  use  coerdon  to 
force  a  POW  to  provide  any  additional  information. 

A.  Peacetime  application.  Ihe  Code  of  Conduct  applies  during  peace  and 
war.  Personnel  captured  or  detained  by  hostile  governments  or  terrorists  are  often 
eiqiloited  for  ransom,  release  of  fellow  captives,  false  confessions  or  information,  and 
propaganda  efforts  to  discredit  either  the  captives  themselves  or  their  government. 

B.  Training.  DOD  Directive  1300.7  promulgates  training  policy  and 
procedures.  Training  shall  be  conducted  urithout  delay  upon  entry  of  members  into 
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C.  Violations.  The. Code  of  Conduct  itself  is  not  puniti^.  'N^lations  may, 
however,  constitute  violations  of  the  Uniform  Code  of  Military  Justice  (UCMJ)  (e.g.. 
Articles  90,  91,  99,  100,  104,  and  105). 


ENFORCEMENT 
0366  ENFORCING  LOAC 

Under  international  law,  various  means  are  available  to  belligerents  fixr 
inducing  the  observance  of  legitimate  warfare.  In  the  event  of  a  clearly  established 
violation  of  LOAC,  the  aggrieved  nation  may: 

A.  Publicize  the  facts  with  a  view  toward  influencu^  world  public  opinion 
against  the  offending  nation; 

B.  protest  to  the  offending  nation  and  demand  that  those  responsible  be 
punished  and  /  or  that  compensation  be  paid; 

C.  sedc  the  intervention  of  a  neutral  party,  particularly  with  reepect  to  the 
protection  of  POWs  and  other  of  its  nationals  that  have  fallen  under  the  control  of  the 
offending  nation; 

D.  execute  a  reprisal  action;  and 

E.  punish  individual  offenders  either  during  the  conflict  or  upon  cessation 
of  hostilities. 


0367  THE  PROTECTING  POWER 

Under  the  Geneva  Conventions  of 1949,  the  treatment  of  POWs,  interned 
civilians,  and  the  inhabitants  of  occupied  territoiy  is  to  be  monitored  by  a  neutral 
nation  known  as  the  protecting  power.  Due  to  the  difiiculfy  of  finding  a  nation  which 
the  opposing  belligerents  will  regard  as  truly  neutral,  international  humanitarian 
organizations  (such  as  the  International  Committee  of  the  Bed  Cross)  have  been 
authorized  by  the  parties  to  the  conflict  to  perform  at  least  some  of  the  functions  ci 
a  protecting  power. 
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0368  THE  INTERNATIONAL  COMMITTEE  OF  THE  RED  CROSS 

aCRC) 

The  ICRC  is  a  nongovernmental,  humanitarian  organization  based  in 
Geneva,  Switzerland.  The  ruling  body  of  the  ICRC  is  composed  entirely  of  Swiss 
citizens  and  is  staffed  mainly  by  Swiss  nationals.  (The  ICRC  is  distinct  from  and 
should  not  be  confused  with  the  various  national  Red  Cross  societies  such  as  the 
American  National  Red  Cross.)  Its  principal  purpose  is  to  provide  protection  and 
assistance  to  the  victims  of  armed  conflict.  The  Geneva  Conventions  recognize  the 
special  status  of  the  ICRC  and  have  assigned  specific  tasks  for  it  to  perform, 
including  visiting  and  interviewing  POWs,  providing  relief  to  the  civilian  population 
of  occupied  territories,  searching  for  information  concmning  missing  persons,  and 
offering  its  "good  offices"  to  facilitate  the  establishment  of  ho^ital  and  safety  zones. 
Under  its  governing  statute,  the  ICRC  is  dedicated  to  work  for  the  frdthful  sq;)plication 
of  the  Geneva  Conventions,  to  endeavor  to  ensure  the  protection  of  military  and 
civilian  victims  of  armed  conflict,  and  to  serve  as  a  neutral  intermediary  between 
belligerents. 


0369  REPRISAL 

A  reprisal  is  an  enforcement  measure  under  LOAC  consisting  of  an  act 
which  would  otherwise  be  unlawful,  but  which  is  justified  as  a  response  to  the 
unlawful  acts  of  an  enemy.  The  sole  purp<»e  of  a  reprisal  is  to  induce  the  enemy  to 
cease  its  illegal  activity  and  to  comply  with  LOAC.  Reprisals  may  be  taken  against 
enemy  armed  forces;  enemy  civilians,  other  than  those  in  occupied  territory,  and 
enemy  property.  Although  reprisals  are  lawful  when  the  requirements  for  their  use 
are  met,  there  is  always  the  risk  that  it  will  trigger  retaliatory  escalation  (counter¬ 
reprisals)  by  the  enemy.  Consequently,  the  United  States  has  historically  been 
reluctant  to  resort  to  reprisal  actions. 

A  Requirements.  To  be  valid,  a  reprisal  action  must: 

1.  Be  ordered  by  the  highest  authority  of  the  belligerent's 
government  (Only  NCA  can  authorize  reprisals  by  U.S.  forces); 

2.  respond  to  illegal  acts  of  warfare  committed  by  an  adversary 
government,  its  military  commanders,  or  combatants  for  which  the  adversary  is 
responsible  (i.e.,  antidpatoiy  reprisal  is  not  authorized); 

3.  be  preceded  by  a  demand  for  redress  by  the  enemy  of  his  unlawful 
acts  when  circumstances  permit; 
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4.  be  taken  to  cause  the  enemy  to  cease  its  unlawful  activity  (Le., 
reprisal  action  should  be  brou^t  to  the  attrition  of  the  enemy  to  adiieve  maximum 
effectiveness  and  must  never  be  taken  fiar  rev«:ige); 

5.  be  used  only  as  a  last  resort  when  other  enforcement  measures 
have  foiled  or  would  be  of  no  avail; 

6.  be  proportional  to  the  original  violation;  and 

7.  cease  as  soon  as  the  enemy  is  induced  to  desist  from  its  unlawful 
activities  and  to  comply  with  1X)AC. 

B.  Immunity.  Reprisals  may  never  be  taken  against: 

1.  POWs  or  ICs; 

2.  wounded,  sick,  and  shipwrecked  persons; 

3.  civilians  in  occupied  tmTitQi3r;  or 

4.  hospitals  and  medical  facilities,  personn^  and  equipment 
(including  hospital  ships,  medical  aircraft,  and  medical  vehicles). 

0370  RECiPRocrnr 

Some  obligations  under  LOAC  are  reciprocal  in  that  th^  are  binding  on 
the  parties  only  so  long  as  both  sides  continue  to  oonq>ly  with  them.  A  nugor 
violation  by  one  side  will  release  the  other  side  from  all  fiirt^  duty  to  abide  by  that 
obligation.  The  concept  of  reciprocity  is  not  applicable  to  humanitarian  rules  of  law 
that  protect  the  victims  of  armed  conflict  that  is,  those  persons  protected  hy  the  1949 
Geneva  Conventions.  The  decision  to  consider  the  United  States  released  firom  a 
particular  obligation  following  a  msgor  violation  Igr  the  enemy  will  ordinarity  be  made 
fay  the  NCA 


WAR  CRIMES 

0371  WAR  CRIMES  UNDER  INTERNATIONAL  LAW 

War  crimes  may  be  defined  as  those  acts  which  violate  LOAC.  Acts 
constituting  war  crimes  may  be  committed  by  members  of  the  armed  forces  or 
civilians.  Belligerents  have  the  obligation,  under  mtemational  law,  to  punish  their 
own  nationals  wlm  commit  war  crimes.  ]^lligm«nts  also  have  the  rig^t  to  punish 


Naval  Justice  School 
Publication 


8-45 


SJADeddMMJi 
Rev.  8/94 


Part  I  -  Intematioiial  Law 


enemy  armed  forces  personnel  and  enemy  civilians  who  £edl  under  their  control  for 
such  offenses.  War  crimes  are  classified  their  severity  as  "ordinaxy  war  crimes" 
(e.g.,  compelling  a  POW  to  perform  prohibited  labor)  and  "grave  breaches"  (e.g., 
torture). 


0372  TRIALS 

Although  permitted  under  international  law,  nations  rarely  txy  enemy 
combatants  during  hostilities.  Trials  mi^t  provoke  undesirable  actions  firom  an 
enemy  and  complicate  humanitarian  protections  applicable  to  one's  own  nationals. 
Even  after  the  dose  of  hostUities,  ariminal  trials  against  lawful  enemy  comlmtants 
have  been  the  exception  not  the  rule.  No  intematioi^  trials  were  hdd  against  World 
War  I  combatants.  Some  trials  were  hdd  by  German  authorities  of  German 
personnel  as  required  by  the  allies.  Dim  to  the  gross  excesses  of  the  axis  powers 
during  World  War  n,  the  United  Nations  determined  it  necessary  to  assign  individual 
criminal  re^nsibility  to  the  prindpal  political,  military,  and  industrial  leaders 
responsible  for  the  initiation  of  the  war  and  various  inhumane  polides.  Since  World 
War  n,  state  practice  has  generally  avoided  such  prosecutions  after  conflicts  have 
terminated. 


0373  JURISDICTION  OVER  OFFENSES 

Except  for  war  crimes  trials  conducted  by  the  allies  after  World  War  11, 
the  msgority  of  prosecutions  for  violations  of  LOAC  have  been  trials  of  one's  own 
forces  for  breaches  of  military  disc^line.  Although  jurisdiction  extends  to  enemy 
personnel,  trials  have  almost  exclusively  bemi  against  unlawful  combatants,  such  as 
persons  who  take  part  in  combat  operations  without  distinguishing  themselves  dearly 
from  the  dvilian  population  during  battle  or  those  acting  without  state  sanction  for 
private  ends.  In  the  United  States,  jurisdiction  is  not  limited  to  offenses  against  U.S. 
nationals,  but  extends  to  offenses  against  persons  of  other  nationalities.  Violations 
by  enemy  pm’sonnel  may  be  tried  as  offenses  against  international  law,  which  forms 
part  of  the  law  of  the  United  States.  In  occupied  territories,  trials  are  usually  held 
under  occupation  law.  Trials  of  such  personnel  have  been  held  in  military  courts, 
military  commissions,  provost  courts,  military  govomnent  courts,  and  other  military 
tribunals.  War  crimes  are  not  subject  to  any  statute  of  limitations. 


0374  FAIR  TRIAL  STANDARDS 

International  law  standards  for  the  trial  of  war  crimes  are  found  in  the 
1949  Geneva  Convention  for  the  Protection  of  Prisoners  of  War  (artides  82-108),  in 
the  1949  Geneva  Convention  Relative  to  the  Protection  of  Civilian  Pmaons  in  iWe 
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of  War  (articles  64-75  and  117-26),  and  in  article  6  of  the  1977  Additional  Protocol 
n.  Failure  to  provide  a  fair  trial  for  the  alleged  commission  of  war  crimes  is  itself  a 
war  crime,  a  grave  breach  under  common  articles  50  /  51  /  130  /  147  of  the  1949 
Geneva  Conventions. 


0375  DEFENSES 

A.  Imorance  of  the  act  of  a  subordinate.  Commanders  are  responsible  for 
ensuring  that  they  conduct  all  combat  operations  in  accordance  with  LOAC.  Tli^are 
also  responsible  for  the  proper  performance  of  their  subordinates.  While  commanders 
may  delegate  some  or  all  of  their  authority,  they  cannot  delegate  responsibility  for 
the  conduct  of  the  forces  they  command.  The  fact  that  a  commander  did  not  order, 
authorize,  or  knowin^y  acquiesce  in  a  violation  of  LOAC  by  a  subordinate  is  not  a 
defense  if  the  commander  failed  to  ezerdse  command  authority  properly  cr  otherwise 
iSeuled  to  take  reasonable  measures  to  discovm*  and  correct  violations  that  may  already 
have  occurred. 

B.  Superior  orders.  All  memb^ofthe  naval  service  have  a  duty  to  comply 
with  LOAC  and,  to  the  utmost  of  their  ability  and  authority,  to  prevent  violations  by 
others.  Members  of  the  naval  service  must  obey  all  lawful  orders  issued  by  a  siqperior. 
Under  both  international  law  and  U.S.  law,  an  order  to  commit  an  obviousty  criminal 
act,  such  as  the  wanton  killing  of  a  noncombatant  or  the  torture  of  a  prisoner,  is  an 
unlawful  order.  Compliance  with  a  patently  unlawful  order  of  a  military  or  civilian 
superior  is  not  a  defense.  The  standard  is  whether  under  the  same  or  similar 
circumstances  a  person  of  ordinary  sense  and  understanding  would  know  the  order 
to  be  unlawful.  If  the  person  knows  the  act  is  unlawful  and  only  does  it  undmr 
duress,  this  drcumstanoe  may  be  taken  into  consideration  either  by  way  of  defense 
or  in  mitigation  of  punishment. 

C.  Military  necessity.  When  discussing  military  necessity  as  a  defense  to 
aUeged  war  crimes,  U.S.  military  tribunals  have  ^pli^  the  same  rule  to  both 
individuals  and  nations.  While  sanctioning  measures  necessary  to  compel  the 
submission  of  the  enemy  or  to  protect  the  safety  of  forces  in  occupied  territmy, 
international  law  does  not  allow  the  individual  combatant  or  his  /  her  superiors  to 
destroy  life  and  property  not  required  by  the  necessities  of  war.  This  law  recognizes 
that  a  certain  number  of  noncombatants  may  become  inadvertent  victims  of  armed 
conflict  and  provides  that  this  unavoidable  destruction  is  permissible  when  not 
disproportionate  to  the  military  advantage  to  be  gained. 

D.  Acts  legal  or  obligatorv  under  national  law.  The  fact  that  national  law 
does  not  prohibit  an  act  which  constitutes  a  war  crime  under  international  law  does 
not  relieve  the  person  who  committed  the  act  firom  responsibility  under  international 
law.  These  drcumstances  may  be  considered  in  mitigation  of  punishmeit 
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0876  SANCTIONS 

Under  international  law,  any  puniahment,  induding  the  death  penalty, 
may  be  imposed  on  any  person  fiaund  guilfy  of  a  war  crime.  United  States  polUcy 
requires  that  the  punishment  be  deterrent  in  nature  and  proportionate  to  the  gravity 
of  the  offense. 
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APPENDIX  A 
CODE  OF  CX)NDUCT 

Artide  I 

I  am  an  American  fighting  in  the  forces  which  guard  my  country  and 
our  way  of  life.  I  am  prepared  to  give  my  life  in  their  ddense. 

Artide  n 

I  will  never  surrender  of  my  own  free  will.  If  in  command,  I  will  never 
surrender  the  members  of  my  command  while  th^  still  have  the  means 
to  resist. 


Artide  IQ 

If  I  am  captured,  I  will  continue  to  resist  by  all  means  available.  I  will 
make  every  effort  to  escape  and  aid  others  to  escape.  I  will  accq;>t 
neither  parole  nor  q>edal  favors  frmn  the  enemy. 

Artide  W 

If  I  become  a  prisoner  of  war,  I  will  keep  fSedth  witii  my  feUow  prisoners. 
I  will  give  no  information  or  take  part  in  any  action  which  might  by 
harmful  to  my  comrades.  If  I  am  smuOT,  I  wiU  take  command.  If  not, 
I  will  obey  the  lawful  orders  of  those  appointed  over  me  and  will  Imu^ 
them  up  in  every  way. 


Artide  V 

When  questioned,  should  I  become  a  prisoner  of  war,  I  am  required  to 
9ve  name,  rank,  service  number  and  date  of  birth.  I  will  evade 
answering  further  questions  to  the  utmost  of  my  ability.  I  will  xnakfl  no 
oral  or  written  statements  dislcyal  to  my  country  and  its  allies  or 
harmful  to  their  cause. 


Artide  VI 

I  will  never  forget  that  I  am  an  American,  fitting  for  freedom, 
reqransible  for  my  actions,  and  dedicated  to  the  prindples  which  made 
my  country  free.  I  will  trust  in  my  God  and  in  the  United  States  of 
America. 
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CHAPTER  FOUR 


SECURITY  ASSISTANCE 


0401  INTRODUCTION 

Security  assistance  enhances  U.S.  national  security  by  providing  defense 
articles,  services,  training,  and  other  assistance  by  grant,  credit,  or  cash  sales  to 
friendly  foreign  nations.  Authority  for  these  programs  is  found  in  the  Foreign 
Assistance  Act  and  the  Arms  Export  Control  Act.  Basic  guidance  is  found  in  the 
Security  Assistance  Management  Manual^  DOD  5105.38-M  of  October  1, 1988.  The 
multi-service  security  assistance  training  instruction,  SECNAVINST  4950.4,  Joint 
Security  Assistance  Training  (JSAT)  Regulation,  bectune  effective  March  27,  1990 
(superseding  MCO  4950.2)  and  updates  much  of  the  material  on  international  student 
administration  and  exchange  training.  Security  assistance  has  been  part  of  our 
nation's  history  ever  since  the  Revolutionaxy  War.  Since  World  War  11,  security 
assistance  has  become  an  institutionalized  and  continuing  program  used  to  advance 
U.S.  interests  in  a  global  environment.  If  the  past  is  prologue,  security  assistance  is 
not  just  a  short-range  program;  rather,  it  will  be  in  existence  for  many  years  to  come 
as  an  important  tool  of  U.S.  foreign  policy.  This  chapter  examines  security  assistance 
terminology,  what  sectirity  assistance  entails,  and  the  broad  aspects  of  ongoing  U.S. 
security  assistance  programs. 


0402  SECURITY  ASSISTANCE  DEFINED 

The  term  "security  assistance"  itself  is  subject  to  differing 
interpretations.  Security  assistance  is  often  referred  to  as  an  "umbrella"  term,  an 
elastic  notion  with  dimly  defined  boundaries.  To  further  confuse  matters,  the  term 
security  assistance  is  occasionally  used  in  a  parallel  context  virith  other  eciually 
elusive  terms — such  as  foreign  aid,  foreign  assistance,  military  assistance,  arms 
transfers,  international  defense  cooperation,  and  international  logistics. 

A  The  DOD  perspective.  Security  assistance  is  defined  in  at  least  two 
primary  DOD  documents. 

1.  The  Department  of  Defense  Dictionary  of  Military  and  Associated 

Terms,  JCS  Pub.  1-02,  defines  security  assistance  as: 
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Group  of  programs  authorized  by  the  Foreign  Assistance 
Act  of  1961,  as  amended,  and  the  Arms  Export  Control  Act 
of  1976,  as  amended,  or  other  related  statutes  by  which  the 
United  States  provides  defense  articles,  military  training, 
and  other  defense  related  services,  by  grant,  cre^t  or  cash 
sales,  in  furtherance  of  national  policies  and  objectives. 

2.  The  Glossary  of  Selected  Terms  in  the  Security  Assistance 
Management  Manual  (SAMM),  published  by  the  Defense  Security  Assistonce  Agency, 
defines  security  assistance  in  a  hi^y  similar  manner. 

B.  Other  statutory  definitions.  Security  assistance  is  broadly  defined  in  the 
Foreign  Assistance  Act  of  1961,  as  amended  (FAA),  and  discussed  in  the  Arms  Export 
Control  Act,  as  amended  CAECA).  The  broad  definition  in  section  502B  of  the  FAA, 
entitled  "Human  Rights,"  may  reflect  congressional  intent  to  provide  statutory 
leverage  over  a  broad  range  of  activities  so  that  the  government  may  effectively  carry 
out  its  human  rights  policies.  In  the  other  contexts,  where  the  intent  of  oversi^t  is 
different,  security  assistance  is  more  restrictively  defined. 

C.  Other  related  terminology 

1.  International  logistics.  Within  DOD,  the  term  "international 
logistics"  is  used  in  an  almost  s3monymous  sense  to  describe  certain  security 
assistance  management  activities.  While  a  high  degree  of  conunonality  between  the 
two  concepts  may  exist,  there  are  some  unique  differences.  For  example,  the 
Economic  Support  Fund,  Peacekeeping  Operations  and  professional  military 
education  program  aspects  of  security  assistance  generally  do  not  equate  to 
international  logistics.  Conversely,  some  facets  of  the  NATO  rationalization, 
standardization,  and  interoperability  (BSD  cooperative  efforts  involve  certain 
international  logistics  interests,  but  are  not  usually  categorized  as  security 
assistance. 


2.  International  programs.  This  term,  which  appears  to  be  coming 
into  popular  usage,  is  broadly  defined  in  U.S.  Army  Chief  of  Staff  Regulation  5-2  as 
encompassing  "those  programs,  actions,  and  initiatives,  both  foreign  and  US 
originated,  involving  Security  Assistance  Programs  (Foreign  Military  Sales,  Military 
Assistance  Program  /  Grant  Aid,  foreign  military  training  FMS  and  IMET)  [etc.]." 

3.  International  logistics  support.  As  defined  in  JCS  Pub.  1-02,  the 
term  international  logistics  support  is:  "The  provision  of  military  logistic  support  by 
one  participating  nation  to  one  or  more  partidpating  nations,  whether  with  or 
without  reimbursement.” 
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4.  Collective  security.  This  term  has  been  used  regularly  in  the 
annual  JCS  document  entitled  United  States  Military  Posture.  Generally,  security 
assistance  is  said  to  be  supplied  "in  furtherance  of  the  principle  or  collective  security. 

5.  International  defense  cooperation.  This  phrase,  which  is  found  in 
Section  1  of  the  AECA,  may  also  appear  to  border  on  being  a  synonym  for,  or  a  more 
broader  term  which  encompasses,  security  assistance. 

6.  Military  assistance.  As  a  generic  term,  military  assistance  is 
essentially  used  to  describe  those  security  assistance  programs  administered  by  the 
Department  of  Defense. 

7.  Military  e3q;)ort  sales.  This  term  represents  another  subset  of 
security  assistance.  According  to  the  SAMM,  military  e;q>ort  sales  are:  "All  sales  of 
defense  articles  and  defense  services  made  from  U.S.  sources  to  foreign  governments, 
foreign  private  firms  and  international  organizations,  whether  made  by  DOD  or  by 
U.S.  industry  directly  to  a  foreign  buyer." 

8.  Grant  aid.  This  term  appears  today  in  numerous  congressional 
reports  and  DOD  documents.  The  SAMM  defines  grant  aid  as:  "Military  Assistance 
rendered  under  the  authority  of  the  FAA  for  which  the  United  States  receives  no 
dollar  reimbursement." 

9.  Arms  transfers.  This  term,  which  tends  to  relate  to  the  "weapons 
or  armaments"  aspects  of  security  assistance,  can  also  have  a  variety  of  meanings. 
The  U.S.  Arms  Control  and  Disarmament  Agency  (ACDA),  in  its  aimual  publication. 
World  Military  Expenditures  and  Arms  Transfers^  defines  arms  transfers  as  "the 
international  transfer  (under  terms  of  grant,  credit,  barter  or  cash)  of  militiuy 
equipment,  usually  referred  to  as  conventional,'  including  weapons  of  war,  parts 
thereof,  ammunition,  support  equipment,  and  other  commodities  designed  for  military 
use." 


0403  STATUTORY  REQUIREMENTS.  Statutory  requirements  regarding 

security  assistance  include: 

A.  Transfers  of  defense  articles  or  services  must  be  to  an  eligible  country, 

B.  defense  articles  or  services  must  be  properly  used  by  the  purchaser; 

C.  withdrawal  from  U.S.  stocks  requires  proper  authorization; 
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D.  a  purchasing  ooimtry  must  pay  fiiU  value,  including  applicable  costs  and 
surcharges;  and 

E.  the  purchaser  must  agree  not  to  transfer  defense  articles  received  from 
the  United  States  to  any  third  country  without  U.S.  permission. 


U.S.  SECURITY  ASSISTANCE  PROGRAM  COMPONENTS 


0404  SIX  MAJOR  PROGRAM  COMPONENTS 


As  was  noted  earlier,  according  to  the  Congressional  Presentation 
Document  (CPD)  for  Security  As^tance  Programs,  there  are  five  key  security 
assistance  program  components  which  require  U.S.  Government  funding.  If  we  add 
the  Foreign  Military  Sales  and  Foreign  Ii^tary  Construction  Sales  Program,  plus 
Direct  Commercial  Sales  licensed  imder  the  AECA,  we  arrive  at  a  total  of  seven 
programs.  A  detailed  examination  of  each  follows: 


A  Foreign  Military  Sales  (FMS)  and  Foreign  Military  Construction  Sales 
Program.  FMS  is  a  nonappropiiated  program  throu^  which  eligible  foreign 
governments  purchase  defense  articles,  services,  and  framing  from  the  U.S. 
Government.  The  purchasing  government  Tpays  all  costs  that  may  be  associated  with 
a  sale.  In  essence,  there  is  a  signed  govemment-to~govemment  agreement  (normally 
documented  on  a  Letter  of  Offer  and  Acceptance  (LOA))  between  the  U.S. 
Government  and  a  foreign  government.  Each  LOA  is  commonly  referred  to  as  a 
"case"  and  is  assigned  a  unique  case  identifier  for  accoimting  purposes.  Under  FMS, 
military  articles  and  services,  including  training,  may  be  provided  from  DOD  stocks 
(section  21,  AECA)  or  from  new  procur^ent  (section  22,  AECA).  If  the  source  of 
supply  is  new  procurement,  on  the  basis  of  having  a  LOA  which  has  been  accepted 
by  the  foreign  government,  the  U.S.  Government  agency  or  military  department 
assigned  cognizance  for  this  "case"  is  authorized  to  enter  into  a  subsequent 
contractual  arrangement  with  U.S.  industry  in  order  to  provide  the  article  or  service 
requested. 


1.  Foreign  Military  Construction  Sales,  as  authorized  by  section  29 
of  the  AECA,  involves  the  sale  of  design  and  construction  services  to  eligible 
purchasers.  The  construction  sales  agreement  and  sales  procedures  generally  parallel 
those  of  FMS. 

2.  The  FY 1993  CPD  estimated  that  about  93  foreign  countries  and 
international  organizations  would  participate  in  FY  1992  in  the  FMS  and  Foreign 
Military  Construction  Sales  Program,  with  total  estimated  sales  of  $13.0  billion. 
However,  FMS  agreements  for  FY  1992  actually  mcceeded  $15.0  billion,  and  FY  1993 
FMS  sales  are  probably  going  to  far  exceed  the  CPD  estimate  of  $11.0  billion. 


Naval  Justice  School 
Publication 


4.4 


SJADesUrook 
Rev.  81/94 


Security  Assistance 


B.  The  Foreign  Military  Financing  Program  (FMF  or  FMFP)  has  undergone 
a  variety  of  substantive  and  terminological  changes  in  recent  years.  At  present,  the 
program  consists  of  congressionally  appropriated  grants  and  loans  which  enable 
eligible  foreign  governments  to  purchase  U.S.  defense  articles,  services,  and  training 
throu^  either  FMS  or  direct  commercial  sales  (DCS)  channels.  The  FMFP  is 
authorized  under  the  provisions  of  sections  23  and  24  of  the  AECA,  and  originally 
served  to  provide  an  effective  means  for  easing  the  transition  of  foreign  governments 
from  grant  aid  (i.e.,  MAP  and  IMET)  to  cash  purchases. 


1.  Prior  to  FY  1985,  the  migority  of  FMFP  loans  (known  as  FMS 
credits)  were  effected  through  the  Federal  Financing  Bank  (FFB)  which  is 
administered  by  the  Department  of  the  Treasury.  These  loans  were  identified  as 
"guaranty  loans”  inasmuch  as  a  special  appropriations  account— the  Guaranty 
Reserve  Fund  (GRF)— was  established  by  Congress  to  provide  a  partial  guaranty 
against  oormtry  loan  arrearages  /  defaults  on  the  repayment  of  these  loans  to  the 
FFB.  These  FFB  guaranty  loans  were  issued  at  "market  rates”  of  interest 
(essentially,  interest  rates  which  reflected  the  cost  of  money  to  the  U.S.  Government). 
In  the  early  1980s,  as  market  rates  rose  to  12%  and  higher,  countries  accepting 
FMFP  loans  found  themselves  faced  with  an  increasing  financial  burden.  This  was 
often  exacerbated  by  even  higher  interest  rates  on  other  types  of  loans  which  these 
countries  received.  As  the  indebtedness  levels  of  these  countries  escalated,  various 
efforts  to  resolve  their  security  assistance  related  financial  problems  were  attempted. 
One  such  attempt,  which  began  in  FY  1985,  involved  the  issuance  to  selected 
countries  of  directly  appropriated  loans  rather  than  guaranty  loans.  These  "direct 
loans"  took  two  forms.  First,  they  were  "concessional  loans"  (i.e.,  loans  below  the 
market  rate  of  interest,  but  no  lower  than  5%  per  annum).  Second,  a  related  effort 
has  involved  a  substantial  expansion  of  the  so-called  "forgiven  loan"  (also  termed 
"forgiven  credit")  program  which  releases  the  recipient  government  from  its 
contractual  liability  to  repay  the  loan  principal  and  interest,  and  thus  represents 
another  form  of  grant  aid. 

2.  Prior  to  fT  1989,  this  financing  program  was  variously  identified 
as  the  Foreign  Military  Sales  Credit  Program  (FMSCP)  or  the  Foreign  Military  Sales 
Financing  Program  (FMSFP).  In  the  Fiscal  Year  1989  Appropriations  Act,  Congress 
introduced  a  new  title,  the  Foreign  Military  Financing  Program  (FMFP),  and  the 
"forgiven  loan  /  forgiven  credit"  component  of  the  program  was  identified  as  "FMFP 
grants"  to  distinguish  them  from  repayable  direct  "FMFP  loans."  These  new  terms 
were  continued  in  subsequent  budget  proposals  and  sq>propriations  acts,  and  are 
employed  throughout  this  chapter.  It  should  be  noted,  however,  that  the  various 
documents  supporting  the  budget  proposals  (including  the  FY  1992  and  1993  CPDs) 
employ  the  phrase  Foreign  Military  Financing  (FMF).  Also,  the  terms  "nonrepayable 
loans  /  nonrepayable  credits"  are  used  by  various  security  assistance  organizations 
(including  DSAA)  in  place  of  the  legislatively  based  term  "FMFP  grants." 
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3.  Additionally,  in  FY 1990,  the  former  Military  Assistance  Program 
(MAP)  was  formally  merged  with  the  FMFP,  as  Congress  adopted  a  Beagan 
Administration  proposal  for  integrating  all  MAP  grant  funding  into  the 
appropriations  account  for  the  FMF  Program.  No  MAP  funds  were  appropriated  for 
subsequent  fiscal  years,  and  the  Administration  has  shown  no  interest  in  seeking  any 
such  fimds  for  the  future.  This  legislative  change,  therefore,  had  the  dual  effect  of: 

a.  Causing  existing  MAP-funded  programs  to  lose  their  former 
identity  and  to  become  newly  identified  as  FMFP-fimded  programs;  and 

b.  establishing  the  FMFP  as  the  sole  U.S.  financing  program 
for  the  acquisition  of  U.S.  defense  articles  and  services  by  foreign  governments. 

4.  Congress  provided  a  total  of  $3,919  million  for  the  FY  1994  FMFP 
in  the  FY  1994  Foreign  Operations  Appropriations  Act  This  funding  represented  the 
ninth  consecutive  year  since  FY  1985  of  such  annual  funding  reductions.  The  direct 
loan  component  of  FMFP  represented  an  increasing  percentage  of  the  FMFP 
appropriation,  and  ihe  grant  component  a  decreasing  percentage,  continuing  a  trend 
which  began  in  the  FY  1993  FMFP  appropriations. 

5.  Beginning  in  FY  1992,  the  Federal  Credit  Reform  Act  of  1990 
(Pub.  L.  No.  101-508)  changed  the  method  of  accoimting  and  budgeting  for  all 
government  loans  including  FMF  loans  issued  under  the  AECA.  This  legislation 
provides  a  more  accurate  portrayal  of  the  true  cost  of  loans  by  providing  new  budget 
authority  only  for  the  subsidy  element  of  the  loan  program  and  is  the  basis  for  the 
establishment  of  two  new  financial  accoimts:  one  contains  only  the  FMFP  grant 
portion  of  the  program  and  administrative  costs;  the  other  provides  the  budget 
authority  needed  to  fund  the  subsidy  eluent  of  the  proposed  concessional  loan 
programs. 


C.  Direct  Commercial  Sales  (DCS)  licensed  under  the  AECA.  Becallingthat 
the  FAA  (section  502B)  perspective  includes  DCS  as  an  element  of  security  assistance 
for  congressional  oversight  purposes,  a  basic  understanding  of  DCS  policies  and 
procedures  is  necessary  for  the  security  assistance  manager.  A  direct  commercial 
sale  licensed  under  the  AECA  is  a  sale  made  by  U.S.  industry  directly  to  a  foreign 
buyer.  Unlike  the  procedures  employed  for  FMS,  DCS  transactions  are  not 
administered  by  DOD  and  do  not  involve  a  govemment-to-govemment  agreement. 
Rather,  the  U.S.  governmental  "control”  procedure  is  accomplished  throu^  licensing 
by  the  Ofilce  of  Defense  Trade  Control  in  the  Department  of  State.  Commercial^ 
licensed  sales  are  authorized  under  section  38  of  the  AECA.  The  day-to-day  rules 
and  procedures  for  these  types  of  sales  are  contained  in  the  International  Traffic  in 
Arms  Regulations  (TTAR).  DCS  deliveries  (as  opposed  to  new  sales  agreements)  for 
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FY  1994  were  projected  to  total  about  $3.44  billion,  a  substantial  decrease  from  the 
FY  1993  projection  of  $17.5  billion. 

D.  The  International  Military  Education  and  Tmning  QMED  Program 
provides  training  in  the  United  States  and,  in  some  cases,  in  overseas  U.S.  military 
facilities  to  selected  foreign  military  and  related  civilian  personnel  on  a  grant  basis. 
In  earlier  3^ars,  grant  aid  training  of  fore^pi  military  personnel  was  funded  as  part 
of  the  MAP  appropriation.  Starting  with  FY  1976,  a  separate  authorization  for  IMET 
was  established  in  the  FAA.  Although  historically  a  relatively  modest  program  in 
terms  of  cost,  the  importance  that  the  Ebcecutive  Branch  attaches  to  IMET  is 
apparent  in  this  extraction  from  a  February  1990  joint  DSAA  /  Department  of  State 
report  to  the  Senate  Committee  on  Appropriations. 

The  Administration  takes  the  view  (documented  in 
the  following  pages)  that  IMET  is  an  effective,  low-cost 
component  of  the  $8  billion  global  U.S.  security  assistance 
effort.  At  the  recent  [FY  1990]  level  of  $47.4  million  per 
year,  the  program  provides  U.S.  access  to  and  influences 
foreign  governments  far  out  of  proportion  to  its  modest 
cost.  The  typical  IMET  program  often  costs  $100,000  a 
year  or  less;  15  programs  cost  more  than  $1  million,  and 
even  the  largest  is  less  than  $3.4  million.  Over  5,000 
students  are  trained  annually  from  nearly  100  countries. 

But  far  more  important  is  the  support  which  IMET 
provides  to  U.S.  foreign  policy  and  national  security  goals. 

For  many  U.S.  Ambassadors  or  regional  military 
Commanders  in  Chief,  a  small  IMET  program  in  a 
particular  country  has  advanced  much  larger  American 
interests,  such  as  trade  and  investment,  or  military  or 
political  cooperation.  .  .  . 

At  a  time  of  declining  defense  and  foreign  aid 
budgets,  IMET  advances  U.S.  objectives  on  a  ^obal  scale 
at  a  relatively  small  cost.  In  many  countries,  having  a  core 
group  of  well-trained,  professional  leaders  with  first  hand 
knowledge  of  America  will  make  a  difference  in  winning 
access  and  influence  for  our  diplomatic  and  militaiy 
representatives.  Thus,  a  relatively  small  amount  of  IMET 
funding  will  provide  a  return  for  U.S.  policy  goals,  over  the 
years,  far  greater  than  the  original  investment. 

1.  In  1980,  section  644(m)  of  the  FAA  was  amended  to  authorize 
IMET  tuition  costing  in  terms  of  "the  additional  costs  that  are  incurred  by  the  United 
States  Government  in  furnishing  such  assistance."  Section  21(a)(1)(C)  of  the  AECA 
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was  also  amended  to  allow  IMET  recipients  to  purchase  FMS  training  on  an 
"additional  cost"  basis.  The  practical  effects  of  these  changes  were  to  substantially 
reduce  tuition  costs  for  IMET-fiuided  students,  and  thereby  increase  the  amount  of 
training  an  eligible  coimtry  can  obtain  with  its  IMET  grant  iunds  and  throu^  FMS 
purchases. 


2.  Funding  for  IMET  reiu^hed  a  hig^  point  in  FY  1987,  with  an 
s^propriation  of  $56  million  designed  to  assist  105  countries.  Since  then  the  IMET 
appropriation  has  fallen  to  $47,196  million  (FY  1991  and  FY  1992),  $42.5  million  (FY 
1993),  and  $21.25  million  (a  50%  reduction)  for  FY  1994,  the  lowest  amount  ever 
s^propriated  for  IMET  since  the  program  was  established  in  1976. 

3.  In  FY  1989,  Congress  introduced  a  new  requirement  for  country 
eligibility  for  IMET  funding.  For  several  3^ears,  Congress  had  voiced  its  concern  over 
Executive  Branch  requests  for  IMET  funds  to  be  furnished  to  countries  whose  hig^ 
axmual  personal  income  levels  indicated  that  such  countries  were  capable  of  providing 
their  own  national  funds  to  satisfy  their  military  training  requirements.  Finally,  in 
the  FY  1989  Appropriations  Act  (Pub.  L.  No.  100-461),  Congress  established  a 
prohibition  on  the  use  of  IMET  funds  by  any  country  whose  annual  per  capita  gross 
national  product  (GNP)  exceeds  $2,349.00  unless  that  country  agrees  to  fund  firom  its 
own  resources  the  transportation  costs  and  living  allowances  (TLA)  of  its  students. 
IMET  funds  thus  have  been  restricted  to  financing  tuition  costs  for  these  countries. 
Subsequent  annual  appropriations  legislation  has  extended  these  restrictions  on  the 
IMET  program  throi:^  FY  1993,  and  th^  are  likely  to  continue.  Also,  beginning 
with  the  FY  1993  program,  these  "high-income  countries"  have  been  limited  to  no 
more  than  $300,000.00  in  IMET  funds  for  each  such  country.  The  two  congressional 
appropriations  committees  should  be  notified  of  any  exceptions  to  this  new  limitation. 

4.  A  new  IMET  activity  was  introduced  in  the  FY  1991  Foreign 
Operations  Appropriations  Act  when  Congress  adopted  a  Senate-proposed  IMET 
earmark  of  $1  million  to  be  used  exclusively  for  expanding  courses  for  foreign  officers 
as  weU  as  for  civilian  managers  and  administrators  of  defense  establishments.  The 
focus  of  such  training  is  to  be  on  developing  professional  level  management  skills, 
with  emphasis  on  military  justice  ^sterns,  o^es  of  conduct,  and  the  protection  of 
human  ri^ts.  Section  541,  FAA,  was  amended  to  permit  non-Ministry  of  Defense 
civilian  personnel  to  be  eligible  for  this  new  program  if  such  military  education  and 
training  would: 


a.  Contribute  to  responsible  defense  resource  management; 

b.  foster  greater  respect  for  and  understanding  of  the  principle 
of  civilian  control  of  the  military;  or 
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c.  improve  military  justice  systems  and  procedures  in 
accordance  with  internationally  recognized  human  rights. 

This  "E:q)anded  IMET  Program"  was  e3q)anded  in  FY 1993  to  also 
include  participation  by  national  legislators  who  are  responsible  for  oversight  and 
management  of  the  military,  ilie  FY  1993  IMET  appropriation  included  an  earmark 
of  $3.66  million  for  Expanded  IMET.  For  FY  1994  no  specific  fimds  were  earmarked, 
but  the  "intent  of  Congress"  was  that  not  less  than  $4  million  would  be  spent  on 
hhqpanded  IMET. 

E.  The  Economic  Support  Fund  (ESF)  is  authorized  Chapter  4  of  Part 
n  of  the  FAA  This  fund  was  established  to  promote  economic  and  political  stability 
in  areas  where  the  United  States  has  special  political  and  seciuity  interests  and 
where  the  United  States  has  determined  that  economic  assistance  can  be  useful  in 
helping  to  secure  peace  or  to  avert  migor  economic  or  political  crises.  ESF  is  a 
flexible  economic  instrument  which  is  made  available  on  a  loan  or  grant  basis  for  a 
variety  of  economic  purposes,  including  balance  of  payment  support,  infrastructure, 
and  other  capital  and  techni<^  assistance  development  projects.  While  a  substantial 
amount  goes  for  a  balance  of  payments  type  aid,  the  ESF  also  provides  for  programs 
aimed  at  primary  needs  in  health,  education,  agriculture,  and  family  plarming. 
Congress  has  made  it  clear  that  fimds  fi*om  this  account  should  be  used  to  the 
tnairimum  extent  possible  for  development  and  to  support  equitable  growth  that 
meets  the  basic  needs  of  the  poor. 

1.  The  ESF  program  was  formerly  named  "Security  Supporting 
Assistance."  The  International  Security  Assistance  Act  of  1978  repealed  the 
legislative  authorities  for  Security  Supporting  Assistance  and  provided  authorities  for 
an  Economic  Support  Fund  and  alro  for  a  Peacekeeping  Operations  Fund.  This 
legislative  change  served  to  reflect  more  accurately  the  purposes  of  these  funds  and 
to  make  a  more  explicit  differentiation  between  politicaUy  important  economic  aid, 
peacekeeping,  and  military  assistance  programs. 

2.  The  ESF  program  is  administered  by  the  United  States  Agancy 
for  International  Development  (USAID)  imder  the  ovmrall  policy  direction  of  the 
Secretary  of  State.  USAID  consists  of  a  central  headquarters  staff  in  Washington, 
D.C.,  and  missions  and  offices  overseas. 

3.  ESF  funding  for  FY  1994  totaled  $2,365.00  million.  This 
represented  an  11.4%  reduction  firom  the  FY  1993  appropriation  ($2,670.00  million) 
and  an  8.4%  cut  from  the  Administration's  original  budget  request  for  FY  1994 
($2,582.00  million). 

F.  Peacekeeping  Operations  (PKQs)  are  authorized  ly  Chapter  6  of  Part  11 
of  the  FAA.  PKO  was  established  to  provide  for  that  portion  of  security  assistance 
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devoted  to  programs  such  as.  the  Multinational  Force  and  Observers  (MFO)  which 
implement  the  1979  Eg3^tian-lsraeli  peace  treaty  and  the  U.S.  contribution  to  the 
United  Nations  Force  in  Cyprus  (UNFICYP).  Appropriations  for  PKO  for  FY  1994 
totaled  $76.6  million,  the  highest  funding  level  in  the  history  of  the  PKO  program 
dating  back  to  its  origin  in  FY  1979. 

G.  Nonproliferation  and  rHsarmament  tNPU)  Fund,  a  new  security 
assistance  program,  was  enacted  for  FY  1994  in  Pub.  L.  No.  103-87.  The  program 
is  designed  to  fund  efforts  to  control  the  spread  of  weapons  of  mass  destruction  in  the 
former  Soviet  Union  and  elsewhere.  The  administration  sou^t  $50  million  to  fund 
NPD,  which  Congress  reduced  to  $10  million.  However,  during  FY  1994  Congress 
added  another  $84  million  to  the  NPD  fund,  resulting  in  total  appropriations  of  $94 
million. 


0405  OTHER  RELATED  PROGRAMS 

In  addition  to  the  above  six  major  programs,  there  are  some  other 
related  programs  worthy  of  discussion. 

A.  Excess  Defense  Articles  (EDA)  Program.  EDA  is  administered  by  DOD 
and  involves  defense  articles  no  longer  needed  by  the  U.S.  armed  forces.  Such  items 
are  either  sold  under  the  FMS  program  or  transferred  as  grant  assistance  under  the 
provisions  of  sections  516,  517,  518,  519,  or  520  of  the  FAA.  Under  section  644(^  of 
the  FAA,  "excess  defense  articles"  means  the  quantity  of  U.S.  defense  articles  owned 
by  the  U.S.  Government  and  not  procured  in  anticipation  of  military  assistance  or 
sales  requirements,  or  pursuant  to  a  military  assistance  or  sales  order  whidi  is  in 
excess  of  the  Approved  Force  Acquisition  Objective  and  Approved  Force  Retention 
Stock  of  all  DOD  components  at  ^e  time  of  transfer. 

B.  Stockpiling  of  defense  articles  for  foreign  coimtries.  Section  514(b)  of  the 
FAA  sets  an  annual  ceiling  on  the  vsdue  of  additions  to  stoclqpiles  of  defense  articles 
located  abroad  that  may  be  set  aside,  earmarked,  reserved,  or  otherwise  intended  for 
use  as  war  reserve  stocks  for  allied  or  other  foreign  countries  (other  than  those  for 
NATO  purposes).  For  FY  1994,  Congress  approved  an  Administration  request  for 
additions  to  the  stockpiles  of  $92  million  and  on  its  own  initiative  added  $200  million 
to  be  set  aside  for  Israel,  for  a  total  of  $292  miUion  (Pub.  L.  No.  103-87).  The 
defense  articles  in  these  stockpiles  remain  U.S.  militaiy  service-owned  stocks  as  war 
reserves.  Any  future  transfer  of  title  /  control  of  any  of  these  stocks  would  require 
luU  reimbiuaement  ly  the  purchaser  under  FMS  procedures  or  from  militaiy 
assistance  funds  available  for  that  purpose  under  security  assistance  legislation 
prevailing  at  the  time  the  transfer  would  be  made. 
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C.  Special  Defense  Acquisition  Fund  (SDAF).  The  SDAF  was  authorized 
by  the  International  Security  and  Development  Cooperation  Act  of  1981,  which  added 
a  new  Chapter  5  to  the  AECA.  The  SDAF  is  to  be  used  as  a  revolving  fund  tmder 
DOD  control  to  finance  the  acquisition  of  defense  articles  and  services  in  anticipation 
of  their  transfer  (pursuant  to  the  AECA,  the  FAA,  or  other  legislation)  to  eligible 
foreign  nations  and  international  organizations.  DOD  can  capitalize  the  SDAF  with: 
nonrecurring  research,  development,  and  production  cost  recoupments  for  U.S. 
military  equipment,  and  asset  use  and  facility  rental  charges  for  the  use  of 
DOD  facilities  and  equipment.  Beginning  in  1991,  OSD  comptroller  initiative  to 
ti^ten  the  DOD  budget  began  to  threaten  the  SDAF.  By  March  1993,  the  Clinton 
Administration  agreed  to  close  down  the  program.  The  last  SDAF  funding  was  $160 
million  in  the  FY  1993  appropriations  act,  which  amount  will  be  used  to  fund  SDAF 
until  it  is  expended. 


0406  REQUESTS  FOR  SECURITY  ASSISTANCE 

There  is  often  a  fine  line  between  routine  goodwill  and  regulated  security 
assistance.  For  example,  a  system  demonstration  for  foreign  personnel  may 
constitute  training,  depending  on  the  detail  involved.  Devoting  U.S.  manpower  or 
equipment  to  a  local  government  project  in  a  foreign  coimtry  clearly  provides  a 
foreign  relations  benefit,  but  it  may  also  constitute  security  assistance.  The  same 
sq)plies  to  disposal  of  excess  or  damaged  material  to  foreign  authorities.  In  each  case, 
approval  from  hi^er  authority  may  or  may  not  be  required.  Commanders  should 
refer  foreign  requests  for  training,  purchase,  lease,  or  donation  of  equipment  to  the 
Security  Assistance  Organization  (SAO)  of  the  local  U.S.  diplomatic  mission  and  up 
the  chain  of  command. 
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CHAPTER  FIVE 


HUMANITARIAN  AND  CIVIC  ASSISTANCE 


0501  INTRODUCTION 

This  chapter  provides  an  overview  of  Humanitarian  and  Civic  Assistance 
(HCA)  activities  and  the  Developing  Country  Combined  Exercise  Program  (DCCEP), 
together  with  funding  and  purpose  guidelines. 


0502  HUMANITARIAN  AND  CIVIC  ASSISTANCE  (HCA) 

Title  10  funds  may  be  used  to  defer  the  costs  associated  with  two  distinct 
forms  of  HCA;  statutory  and  de  minimis.  A  third  form,  based  upon  the  Stevens' 
amendment  of  1985,  was  specifically  overturned  by  Section  1504(b)  of  the  FY  1994 
DOD  Authorization  Act  (Pub.  L.  No.  103-160.) 

A.  Statutory  HCA.  10  U.S.C.  §  401(c)(1)  HCA  This  form  of  HCA  is  to  be 
carried  out  in  copjunction  with  authorized  military  operations,  such  as  JCS  directed  / 
coordinated  exerdses  and  sins^e-servioe  deplojnnents  for  training  (DPTs)  and  is 
funded  from  specifically  appropriated  Program  10  (Host  Nation  Support)  O&M  funds. 
This  form  of  HCA  must: 

1.  Enhance  the  security  interests  of  both  the  United  States  and  the 
recipient  cormtry, 

2.  enhance  the  specific  operational  readiness  skiUs  of  participating 
members  of  the  armed  forces; 

3.  complement,  not  duplicate,  any  other  form  of  social  or  economic 
assistance  which  may  be  provided  to  the  country  concerned  by  any  other  department 
or  agency  of  the  U.S.  Government,  and  serve  the  basic  economic  and  social  needs  of 
the  people  of  the  coimtry  concerned; 

4.  not  be  provided,  directly  or  indirectly,  to  any  individual,  group,  or 
organization  engaged  in  military  or  paramilitaTy  activity; 
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5.  not  be  provided  to  any  foreign  country  unless  the  Secretary  of 
State  (or  his  designated  representative)  specifically  approves  the  provision  of  such 
assistance;  and 

6.  be  restricted  to  medical  /  dental  /  veterinary  care  provided  in  rural 
areas  of  a  country,  construction  of  rudimentary  surface  transportation  systems,  well¬ 
drilling  and  construction  of  basic  sanitation  facilities,  and  rudimentary  construction 
and  repair  of  public  facilities. 

B.  De  minimis  HCA.  10  U.S.C.  §  401(c)(2)  HCA.  This  fc*^  of  HCA  is  also 
carried  out  in  conjunction  with  authorized  military  operations,  but  consists  of  de 
miniTnis  HCA  activities  for  which  only  minimal  ei^nditures  may  be  incurred.  De 
minimis  HCA  is  funded  from  specifically  appropriated  Program  10  (Host  Nation 
Support)  O&M  funds  under  10  U.S.C.  §  401(c)(1),  not  from  Program  2  (General 
Purpose)  O&M  funds.  De  minimis  HCA  is  not  subject  to  the  requirements  set  forth 
above  in  coi\junction  with  10  U.S.C.  §  401(c)(1)  statutory  HCA.  Congress  has  set 
forth  the  following  activities  as  examples  of  de  minimis  HCA; 

1.  A  unit  doctor's  examination  of  villages  for  a  few  hours,  with  the 
administration  of  several  shots  and  the  issuance  of  some  medicine,  but  not  the 
deployment  of  a  medical  team  for  the  purpose  of  providing  mass  inoculations  to  the 
local  populace. 

2.  The  opening  of  an  access  road  throu^  trees  and  underbrush  for 
several  hundred  yards,  but  not  the  asphalting  of  a  roadway. 

C.  Stevens  HCA.  This  HCA  which  was  authorized  prior  to  the  FY  1994 
DOD  Authorization  Act,  was  undertaken  "incidental"  to  authorized  military 
operations  (JCS  directed  /  coordinated  exercises  only).  Stevens  HCA  was  funded  by 
Program  2  (General  Purpose)  O&M  funds.  Stevens  HCA  had  to: 

1.  Be  conducted  incidental  to  only  JCS  directed  or  coordinated 

exercises; 

2.  enhance  the  security  interests  of  both  the  United  States  and  the 
recipient  coimtry; 

3.  enhance  the  specific  operational  readiness  skills  of  participating 
members  of  the  armed  forces; 

4.  complement,  not  duplicate,  any  other  form  of  social  or  economic 
assistance  which  may  be  provided  to  the  country  concerned  by  any  other  department 
or  agency  of  the  United  States  and  serve  the  basic  economic  and  social  needs  of  the 
people  of  the  country  concerned; 
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5.  not  be  provided  to  any  individual,  group,  or  organization  engaged 
in  militaiy  or  paramilitary  activity;  and 

6.  be  "incidental"  in  nature. 


0503  DEVELOPING  COUNTRIES  COMBINED  EXERCISE  PROGRAM 
(DCCEP) 

Under  10  U.S.C.  §  2010,  Program  10  (Host  Nation  Support)  O&M  funds 
may  be  used  to  pay  the  incremental  expenses  incurred  by  a  developing  coimtry  as  the 
direct  result  of  its  participation  in  a  bilateral  or  miUtilateral  combined  military 
exercise.  The  term  "combined  military  exercise"  refers  to  both  joint  and  sin^e  service 
combined  exerdses  conducted  in  coiyimction  vdth  host  nation  military  units.  Funds 
may  be  e3q)ended,  provided: 

A.  The  exercise  is  imdertaken  primarily  to  enhance  U.S.  security  interests; 

B.  the  participation  by  the  country  concerned  is  necessary  to  the 
achievement  of  the  fundamental  objectives  of  the  exercise,  and  these  objectives  caimot 
be  achieved  unless  the  United  States  provides  the  incremental  expenses  incurred  by 
the  coimtry; 

C.  the  country  supported  is  considered  a  "developing  countiy"  by  the 
Secretary  of  the  State;  and 

D.  the  exercise  does  not  replace  (but  can,  and  should,  complement) 
initiatives  being  funded  by  another  U.S.  Government  agency  or  foreign  government. 


0504  FUNDING  GUIDANCE 

Fimds  used  for  HCA  and  DCCEP  activities  must  be  e3q)ended  per  the 
following  guidelines. 

A.  HCA  activities 

1.  HCA  engineer  projects.  HCA  engineer  projects  include  well 
drilling  and  the  construction  of  basic  sanitation  facilities,  rudimentary  construction 
and  repair  of  public  facilities,  and  the  construction  of  rudimentary  surface 
transportation  systems.  "Rudimentary  construction"  refers  to  wood  frame  or  concrete 
block  construction,  interior  and  exterior  electrical,  rudimentary  water  supply  and 
sewer  systems,  and  basic  carpentry.  Funds  for  these  projects  may  be  ui^  to 
purchase  and  transport  supplies,  material,  and  fuel,  as  well  as  for  equipment  leases. 
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These  funds  will  not  be  used  to  finance  the  rehabilitation  of  hc^  country  equipment 
for  the  purpose  of  using  such  equipment  in  an  exercise  or  to  purchase  spare  parts  fi>r 
host  country  use  during  the  mcerdse. 

2.  HCA  medical  projects.  HCA  medical  prqjects  indude  medical, 
dental,  and  veterinary  care  provided  in  rural  areas  of  a  redpient  oormtry.  Funds  for 
HCA  medical  projects  may  be  used  for  medical,  dental,  or  veterinary  supplies. 

B.  DCCEP  funding 

1.  Proper  uses.  DCCEP  funds  may  be  used  to  pay  for  the 
incremental  exerdse  costs  of  a  developing  country,  to  indude: 

a.  The  reasonable  and  proper  cost  of  rations,  fuel,  training 
munitions,  and  transportation  required  during  an  exercise.  Generally,  only  oormnon 
items  will  be  provided  (e.g.,  training  munition  for  weapon  s3rstems  used  ly  U.S.  forces 
stocked  in  Panama);  ammunition  will  not  normaUy  be  procured  for  o^er  weapon 
^sterns. 


b.  The  cost  of  unit  movements  and  transportation  of  DCCEP 
material.  Opportunity  airlift  on  military  aircraft  will  not  be  reimbursable;  however, 
any  DOD  aircraft  dedicated  to  the  support  of  a  developing  country  will  be  billed  at 
the  AMC  DOD  user  rate. 

2.  Improper  uses.  DCCEP  funds  may  not  be  used  for  the  following 

reasons: 

a  Engineer  repair  /  construction  projects; 

b.  the  developing  country's  labor  costs; 

c.  Common  Table  of  Allowances  (CTA)  or  Table  of  Equipment 
(TOE)  equipment  (current  guidance  does  not  allow  U.S.  forces  to  purchase  these 
items  with  exercise  funds); 

d.  military  pay  and  allowances  of  the  developing  country's 

armed  forces; 

e.  utility  expenses  for  the  country's  camps; 

f.  claims  against  the  country's  armed  forces  for  damages 
incurred  during  the  exercise; 
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g.  host  nation  costs  incuired  in  providing  support  for  activities 

other  than  combined  exercises  (e.g.,  security  support  provided  by  the  host  nation  to 
a  "U.S.  only"  deployment  for  training;  recipients  must  be  participants  in  a  oombirod 
es^rdse); 


h.  supplies  and  equipment  for  use  by  the  developing  country's 
armed  forces  for  HCA  purposes; 

i.  the  purchase  of  spare  or  repair  parts;  or 

j.  the  purchase  of  supplies  or  ammunition  for  the  purpose  of 
stoc^iling  by  the  recipient. 

3.  Contracting.  All  goods  and  services  procured  for  a  developing 
country  under  this  authority  must  be  contracted  for  by  U.S.  Government  contracting 
office,  or,  when  a  contracting  officer  is  unavailable,  by  ordering  ofhoers  appointed 
by  the  appropriate  U.S.  forces  contracting  officer.  The  limit  for  orders  placed  by  an 
ordering  officer  is  $2,500.00. 

C.  Funding  guidance  applicable  to  both  HCA  and  DCCEP 

1.  Expenditure  of  HCA  and  /  or  DCCEP  funds  or  the  incurrence  of 
reimbursable  charges  against  these  funds  must  be  approved  in  advance. 

2.  No  accessorial  charges  will  be  applied  to  goods  or  services  provided 
under  either  HCA  or  DCCEP. 


0505  REPORTING  REQUIREMENTS 

A.  HCA  reporting  requirements.  Both  statutory  HCA  and  de  minimis  HCA 
must  be  reported  annually  to  Congress,  via  SECDEF.  Each  r^)ort  will  identity  HCA 
activities  for  the  preceding  fiscal  year,  including: 

1.  A  list  of  the  coimtries  in  which  HCA  activities  were  carried  out; 

2.  the  tyx)e  and  description  of  HCA  activities  carried  out  in  each 

country,  and 

3.  the  amount  expended  in  carrying  out  each  HCA  activity  in  each 

country. 
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B.  DCCEP  renortiny  requirements.  An  annual  report  wiU  be  submitted  to 

Congress,  via  SECDEF,  concerning  the  use  of  DCCEP  funds,  stipulating: 

1.  A  list  of  the  developing  countries  for  which  expenses  have  been 
paid  hy  the  United  States  during  the  preceding  year;  and 

2.  the  amount  of  money  expended  on  behalf  of  each  govemmmit. 
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PART  n  -  OPERATIONAL  LAW 

CHAPTER  SIX 

RULES  OF  ENGAGEMENT  (ROE) 


0601  INTRODUCTION 

United  States  ROE  are  the  means  Vy  whidi  the  National  Command 
Authorities  (NCA)  (i.e.,  the  President  and  the  Secretary  of  Defense  (SECSDEF)  or  their 
duly  deputized  alternates  or  successors)  authorize  subordinate  commanders  to  employ 
military  force.  ROE  delineate  the  drcumstances  and  limitations  under  whidi  U.S. 
naval,  ground,  and  air  forces  will  initiate  and  /  or  continue  combat  engagement  with 
enmny  forces.  At  the  national  level,  wartime  ROE  are  promulgated  by  the  NCA, 
through  the  Joint  Chiefs  of  Staff  (J(3S),  to  unified  and  specified  commanders  to  guide 
them  in  the  employment  of  their  forces  toward  the  achievement  of  broad  national 
objectives.  At  the  tactical  level,  wartime  ROE  are  task-oriented  and  frequently 
mission-oriented.  At  all  levels,  U.S.  warfime  ROE  are  influenced  by,  and  are 
consistent  with,  the  law  of  armed  conflict  (LOAC).  LOAC  provides  the  general 
framework  within  which  U.S.  ROE,  during  hostilities,  are  formulated.  Because  ROE 
also  reflect  operational,  political,  and  diplomatic  factors,  they  often  restrict  combat 
operations  far  more  than  do  the  requirements  of  international  law.  Wartime  ROE 
frequently  indude  restrictions  on  weapons  and  targets,  and  provide  guidelines  to 
ensure  the  greatest  possible  protection  for  noncombatants  consistent  with  military 
necessity.  This  chapter  provides  an  overview  of  ROE,  recognizing  that  the  classified 
character  of  wartime  ROE  hinders  full  discussion. 


0602  PEACETIME  AND  WARTIME  ROE  DISTINGUISHED 

The  J(DS  Peacetime  ROE  provide  the  authority  for  and  limitations  <m 
actions  taken  in  self-defense  during  peacetime  and  periods  short  of  prolonged  armed 
conflict  for  the  defense  of  U.S  forces,  the  self-defense  of  the  nation  and  its  dtizens, 
and  the  protection  of  U.S.  national  assets  worldwide.  Wartime  ROE,  on  the  other 
hand,  reaffirm  the  ri^t  and  responsibility  of  the  operational  commander  generally 
to  seek  out,  engage,  and  destroy  enemy  forces  consistent  with  national  objectives, 
strategy,  and  LOAC.  Even  during  periods  of  armed  conflict,  staff  judge  advocates 
(SJAs)  must  be  intimately  familiar  with  both  peacetime  and  wartime  ROE  to  be  able 
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to  advise  their  commanders.  The  peacetime  ROE  are  not  "turned  off"  when  war 
begins;  they  will  still  guide  our  actions  with  respect  to  nations  with  whom  we  are  not 
at  war. 

(Note:  At  the  time  of  print,  JCS  Peacetime  ROE  was  undergoing  review  and  possiUe 
change  of  title.  However,  the  general  principles  discussed  in  this  chapter  will  still 
be  iqpplicable.) 


0603  PURPOSES  OF  ROE 

ROE  are  one  of  the  most  effective  tools  for  implementing  strat^lic 
decisions  made  at  higher  levels,  and  provide  a  mechanism  for  controlling  the  shift 
from  peace  to  war.  Th^  can  be  viewed  as  having  three,  more  q)ecific,  purposes. 

A.  Pnliticftl  purposes.  ROE  r^resent  a  measure  of  assurance  that  natitmal 
policy  will  be  followed  in  wartime  or  in  sudden  emergmicies  which  do  not  allow  time 
for  communications  between  Washington  and  the  fidd.  The  rules  should  be  flexihle 
enous^  to  accommodate  changing  circumstances.  Th^  should  be  designed  to  allow 
military  courses  or  action  that  advance  political  intentions  with  a  minimum  dianoe 
for  undesired  escalation  or  reaction.  For  this  reason  and  others,  N<^  reserves  the 
authority  to  employ  certain  weapons. 

B.  Milit-a-rg  purposes.  ROE  place  limitations  on  the  freedom  of  the  on-scmie 
commander  to  d^loy  his  /  her  forces  to  accomplish  the  mission.  They  do  not, 
however,  interfere  with  his  /  her  right  and  req[)onsibility  to  protect  his  command 
against  attack  or  an  imminent  threat  of  such  an  attack.  The  ROE  should  be  designed 
to  remove  any  l^;al  or  semantic  ambiguity  whidi  could  lead  a  commander 
inadvertently  to  violate  national  policy  fay  ui^erreacting  or  overreacting  to  some 
foreign  action. 

C.  Legal  purposes.  ROE  represent  operational  guidance,  including  that 
required  for  self-defense,  which  allows  the  commander  to  do  whatever  is  necessary 
to  achieve  his  /  h«r  military  task  within  the  constraints  of  stated  national  policy. 
Thus,  ROE  is  a  nugor  tool  for  ensuring  that  a  commander's  actions  stay  within  the 
bounds  of  national  and  intmnational  law. 

D.  What  ROE  in  not.  Under  this  JC^  definition,  ROE  should  rmt  delineate 
qwcific  tactics,  cover  restrictions,  nor  set  forth  service  doctrine,  tactics,  mr  procedures. 
ROE  slunild  never  be  "rudder  orders,"  and  certainty  should  never  substitute  tear  a 
strat^y  gpoveming  the  use  of  deployed  forces  in  a  peacetime  crims  or  in  wartioM. 
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0604  THE  RIGHT  OF  SELF-DEFENSE 

The  United  Nations  (U.N.)  Charter  recognizes  that  all  nations  eiyoy  the 
inherent  rig^t  of  individual  and  collective  self-defense  against  armed  attack.  All 
peacetime  ROE  are  premised  on  the  rig^t  of  self-defense.  This  ri^t  has  two  distinct 
purposes:  protecting  the  command  and  protecting  the  nation.  Most  peacetime  ROE 
contain  a  warning  to  the  effect  that  "nothing  in  these  rules  is  intended  to  limit  the 
commander's  rig^t  of  self-defense."  This  simply  means  that  ROE  does  not  address 
the  ri^t  to  protect  the  individual,  the  commanding  officer  (CO),  the  unit  commander 
and  his  /  her  command  from  attack  or  from  threat  of  imminent  attack  in  situations 
involving  localized  conflict  or  in  low-level  situations  that  are  not  preliminary  to 
prolonged  engagement.  Those  situations  are  alwa3rs  covered  by  the  inherent  ri^t  of 
unit  self-defense.  Rather,  peacetime  ROE  provide  guidance  on  when  armed  force  can 
be  used  to  protect  the  larger  national  interests,  such  as  the  territory  of  the  United 
States,  or  to  defend  against  attacks  on  other  U.S.  forces  not  under  your  command. 

A.  U.S.  doctrine.  U.S.  doctrine  on  self-defense,  set  forth  in  the  JCS 
Peacetime  ROE,  provides  that  the  use  of  force  in  self-defense  against  armed  attack, 
or  the  threat  of  imminent  armed  attack,  rests  upon  two  elements: 

1.  Necessity  (i.e.,  that  a  use  of  force  must  be  in  response  to  a  hostUe 
act  or  hostile  intent);  and 

2.  proportionality  (i.e.,  that  the  use  of  force  be  in  all  circumstances 
limited  in  intensity,  duration,  and  scope  to  that  which  is  reasonably  required  to 
counter  attack  or  threat  of  attack  and  to  ensure  the  continued  safety  of  U.S.  forces). 

B.  Self-defense  defined.  Contrary  to  popular  misperception,  peacetime 
ROE  does  not  require  a  commander  to  "take  the  first  hit"  before  acting  in  self- 
defense.  Neither  the  law  nor  general  peacetime  ROE  require  commanders  to  wait 
until  the  opposing  force  has  fired  upon  ^em.  The  legal  standard  for  the  use  of  armed 
force  in  self-defense  is  the  same  whether  to  protect  the  individual,  a  ship  or  aircraft, 
or  the  nation.  First,  there  must  be  a  situation  requiring  the  use  of  force  (i.e., 
necessity)  and,  second,  the  amount  of  force  used  must  be  proportional  to  the  situation 
giving  rise  to  the  necessity.  The  requirement  of  necessity,  or  present  danger, 
obviously  arises  when  an  armed  attack  occurs;  however,  the  ri^t  of  self-defense  may 
also  involve  the  use  of  armed  force  against  a  threat  of  imminent  attack.  In  eithm* 
case,  proportionality  requires  that  the  use  of  force  be  limited  in  intensity,  duration, 
and  magnitude  to  what  is  reasonably  required  to  counter  the  attack  or  threat  of 
attack.  In  peacetime,  force  may  never  be  used  with  a  view  toward  inflicting 
punishment  for  acts  already  committed.  Reprisals  may  be  authorized  only  ly  the 
NCA. 
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C.  Hostile  acts  and  hostile  intent 

1.  Hostile  act.  A  hostile  act  is  simply  the  actual  use  of  armed 
force — attacking.  The  commission  of  a  hostile  act  gives  rise  to  the  rig^t  to  respond 
with  the  use  of  proportional  force  in  self-defense  by  all  authorized  means  available. 


2.  Hostile  intent.  Hostile  intent  is  the  threat  of  an  imminent  attack 
which  may  lead  to  the  force  being  declared  hostile.  Whether  or  not  a  force  is  declared 
hostile,  where  the  hostile  intent  amounts  to  a  threat  of  imminent  attack,  the  rig^t 
exists  to  use  proportional  force  in  self-defense  by  aU  authorized  means  available. 

D.  Pursuit.  ROE  frequently  provide  rules  regulating  the  pxirsuit  of  hostile 
forces.  The  legal  limits  of  pursuit  in  self-defense  should  not  be  confiised  with  the  law 
of  the  sea  (LOS)  concept  of  hot  pursuit  in  a  law  enforcement  context. 

1.  Self-defense  pursuit  Self-defense  pursuit,  often  called  immediate 
pursuit,  properly  refers  to  pursuit  of  hostile  forces  initiated  in  response  to  and  in 
defense  against  the  hostile  acts  of  those  forces.  Pursuit  does  not  have  to  be 
undertaken  immediately,  but  pursuit  may  be  lawfully  taken  only  so  long  as  the 
hostile  force  is  an  imme^ate  thieat  to  one’s  forces.  Presently,  the  ROE  wiU  impose 
geographical  restraints,  such  as  prohibiting  pursuit  into  the  territory  of  neutral 
countries  or  even  into  the  territory  of  the  hostile  force,  to  minimize  risk  of  escalation. 

2.  Hot  pursuit.  Frequently  it  is  stated  that  pursuit  must  be 
continuous  and  immediate.  At  sea,  those  restrictions  are  not  legally  required  to 
pursue  in  self-defense.  Rather,  the  requirement  for  continuous  and  immediate 
pursuit  derives  from  the  LOS  rig^t  of  "hot  pursuit"  set  forth  in  article  23  of  the  1958 
Hi^  Seas  Convention.  The  rig^t  of  hot  pursuit  only  relates  to  a  coastal  state's 
attempts  to  enforce  its  domestic  laws  against  foreign  ships  violating  those  rules  in  the 
coastal  state's  internal  waters,  territorial  sea,  and  contiguous  zone.  (The  U.S.  Coast 
Guard  Peacetime  ROE  extends  this  to  fisheries  zones  and  over  the  continental  dielf.) 
Hot  pursuit  may  not  be  begun  on  the  high  seas,  yet  that  is  where  pursuit  in  self- 
defense  usually  begins  and  is  exercised.  Obviously  then,  hot  pursuit  is  generally 
irrelevant  in  maritime  self-defense  ROE  and  is  clearly  distinguishable  from  self- 
defense  pursuit. 

E.  Other  self-defense  actions.  Customaiy  international  law  has  long 
recognized  that  there  are  drcumstances  diuring  time  of  peace  when  nations  must 
resort  to  the  use  of  armed  force  to  protect  their  national  interests  against  unlawful 
or  otherwise  hostile  actions  by  other  nations.  A  number  of  legal  concepts  have 
evolved  over  the  years  to  sanction  the  limited  use  of  armed  forces  in  such 
circumstances  (e.g.,  intervention,  embargo,  maritime  quarantine).  To  the  extent  that 
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such  concepts  have  continuing  validity  under  the  U.N.  Charter,  they  are  premised  on 
the  broader  principle  of  self-defense. 


0605  ANTICIPATORY  SELF-DEFENSE 

Included  within  the  inherent  rig^t  of  self-defense  is  the  ri^t  of  a  nation 
(and  its  armed  forces)  to  protect  itself  from  imminent  attack.  International  law 
recognizes  that  it  would  be  contraiy  to  the  purposes  of  the  U.N.  Charter  if  a 
threatened  nation  were  required  to  absorb  an  aggressor's  initial  and  potentiaUy 
crippling  first  strike  before  taking  those  military  measures  necessity  to  thwart  an 
imminent  attack.  Anticipatory  self-defense  involves  the  use  of  armed  force  where 
there  is  a  dear  necessary  that  is  instant,  overwhelming,  and  leaving  no  reasonable 
choice  of  peaceful  means. 


0606  JCS  REQUIREMENTS 

Volume  I  of  the  Joint  Strategic  Capabilities  Plan  (JSCP)  routinely 
provides  that  commanders  will  establish  and  maintain  ROE  in  conformity  with  law 
and  rules  issued  by  higher  authority  applicable  to  their  areas  of  responsibility. 
Proposed  ROE  for  situations  not  covered  by  existing  rules  and  revisions  of  existing 
rules  are  to  be  submitted  to  the  JCS  for  review  and  approval.  ROE  for  U.S.  maritime 
forces  are  to  be  consistent  with  those  approved  for  North  Atlantic  Treaty 
Organization  (NATO)  maritime  forces.  \^enever  possible,  ROE  are  to  be 
standardized  for  use  by  all  major  commands  to  facilitate  movement  between  those 
commands.  The  Joint  Operations  Planning  System  (JOPS)  (volume  D  provides  a 
format  for  the  ROE  appendix  to  the  operations  annex  of  all  unified  and  specified 
commanders'  operations  plans. 

A.  Compilation  of  ROE.  The  JSCP  also  requires  the  imified  and  specified 
commanders  and  C!ommander,  Raped  Deployment  Joint  Task  Force  (CX)MRDJTF)  to 
compile  all  rules  (and  changes  thereto)  for  their  commands  in  formats  such  as 
instructions,  letters,  operation  plai^,  or  messages.  The  compilations  are  to  be 
prepared  no  later  than  October  1,  each  year  and  provided  to  the  J(3S,  Service  Chiefs, 
the  commanders  of  other  affected  unified  and  specified  commands  and  others  if 
affected,  and  to  commanders  of  other  unified  specified  commands  or  COMRDJTF 
upon  request  if  unaffected.  A  typical  unified  commander's  compilation  would  list  the 
oommandm*'s  central  document  promulgating  his  /  her  basic  peacetime  ROE,  plus  any 
special  ROE  contained  in  his  /  her  operations  plans. 

B.  Review  of  compilation  of  ROE.  The  JCS  assure  appropriate  Joint  Staff 
and  Service  review  of  such  compilations  and  changes  thereto,  including  a  legal  review 
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by  the  services,  to  assure  consistency  of  the  ROE  with  applicable  domestic  and 
international  law,  including  LOAC. 

C.  Structure  of  ROE.  ROE  should  be  structured  in  accordance  with  JOPS. 
Basic  peacetime  ROE,  which  are  to  serve  as  an  unambiguous  guide  for  the 
commander  in  the  conduct  of  his  /  her  mission,  should  be  declarative;  that  is,  written 
as  actions  which  define  both  the  conditions  and  limits  of  that  conduct.  In  addition, 
there  should  be  available  a  series  of  supplemental  measures  that  may  be 
implemented  to  e:q)and  the  authority  of,  or  relax  the  restrictions  on,  the  commander 
when  the  situation  exceeds  the  bounds  of  the  general  case. 

D.  Content  of  ROE.  Depending  on  the  level  of  the  promulgating 
commander  and  the  contemplated  circumstances  of  application,  ROE  should  contain 
i^propriately  generalized  or  specific  guidance  on  the  emplo3nnent  of  ^tems  and 
platforms  for  surveillance,  targeting,  and  ordnance  delivery.  ROE  may  define  the 
conditions  for  employment  of  the  systems  and  platforms,  but  should  not  define 
specific  tactics.  All  ROE  should  contain  political  and  military  policy  guidance,  as  well 
as  guidance  on  those  areas  of  international  and  domestic  law  that  are  subject  to 
misinteipretation.  They  should  not  cover  safety-related  restrictions. 

E.  Subject  matter  of  ROE.  ROE  may  be  general  and  comprehensive  so  as 
to  constitute  part  of  the  fighting  instructions  of  a  fleet  and,  in  this  case,  th^  must 
envision  a  range  of  contingencies.  Or  they  may  be  issued  specifically  for  a  particular 
operation.  Peacetime  ROE  cover  such  matters  as  general  maritime  operations, 
interception  and  engagement  of  aircraft,  and  defense  operations  for  specific  locations. 


0607  CONCLUSION 

Although  they  do  not  and  cannot  cover  all  possible  situations  that  may 
be  encountered  by  the  naval  commander  at  sea,  the  JCS  Peacetime  ROE  provide 
definitive  guidance  for  U.S.  military  commanders  for  the  use  of  armed  force  in  self- 
defense  commensurate  with  international  law  and  U.S.  national  security  objectives. 
A  principal  tenet  of  ROE  is  the  responsibility  of  the  commander  to  take  sQl  necessary 
and  appropriate  action  for  his  /  her  unit's  self-defense.  Subject  to  that  overriding 
responsibility,  the  full  range  of  options  are  reserved  to  the  NCA  to  determine  the 
response  that  will  be  made  to  hostile  acts  and  demonstrations  of  hostile  intent.  As 
noted  in  the  preceding  paragraphs  of  this  chapter,  those  options  may  involve 
nonmilitary,  as  well  as  military  measures.  For  additional  reading,  consult  NWP-9 
(Rev.  A)  and  Captain  J.  A.  Roach,  Rules  of  Engagement,  Naval  War  C.  Rev.,  Jan.- 
Feb.  1983,  at  49,  on  which  this  chapter  was  largely  adapted.  Then  study  your 
coimnander's  ROE. 
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LAW  ENFORCEBfENT  AND  DRUG  INTERDICTION 

0701  INTRODUCTION 

A.  References 

1.  DOD  Directive  5525.5;  Sulg:  DOD  COOPERATION  WITH 
CIVniAN  lAW  ENFORCEMENT  OFFICIALS 

2.  SECNAVINST  5820.7;  Subj:  COOPERATION  WITH  CIVILIAN 
LAW  ENFORCEMENT  OFFICIALS 

3.  COMDTINST  M16247.1;  Sulg:  Maritune  Law  Enforoemeiit 
Manual  (MLEM) 

4.  10  U.S.C.  §§  371-381  -  Military  support  for  civilian  law 
enforcement  agencies 

5.  14  U.S.C.  §  89  -  Coast  Guard  law  enforcement  authority 

6.  46  U.S.C.  §§  1901  et  seq.  -  Maritime  Drug  Law  Enforcement  Act 

7.  18  li.S.C.  §  1385  -  Posse  Comitatus  Act  (PCA) 

B.  Missum 


1.  Ever  since  the  founding  days  of  the  Republic,  the  Navy,  Marine 
Corps,  and  Coast  Guard  have  protected  the  United  States  from  criminal  activity  on 
the  sea.  The  present  criminal  threat  to  U.S.  interests  at  sea  indudes  intematiimal 
narcotics  smugs^ing,  iU^;al  aliens,  and  illegal  trade— as  well  as  modem  versions  of 
the  ohl  problem  of  piracy. 

2.  In  1981,  Congress  passed  new  laws  calling  for  significantly  greater 
partidpation  by  the  Dq;>artment  of  Defense  OOD)  in  law  enforoemmit,  based  iqxm 
its  growing  concern  with  the  flow  of  illegal  drugs  into  the  United  States.  The  DOD 
is  now  the  lead  agency  for  detecting  and  monitoring  drug  smuggling.  In  addition, 
DOD  units  are  tasked  with  providing  a  broad  range  of  siq>port  to  dvilian  law 
mforoement  s^^des  and  the  U.S.  Coast  Guard.  10  U.S.C.  §4  374,  379.  For  the 
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Navy,  the  changes  have  resulted  in  Navy  vessels  carrying  Coast  Guard  law 
enforcement  detachments  G^DETs)  on  cruises  in  drug  smugging  areas  and 
providing  transportation,  security  backup,  and  logistics  support  during  law 
enforcement  operations. 

3.  The  extent  of  DOD  assistance  to  law  enforcement  agencies  is 
limited  by  two  principal  concerns.  First,  the  Posse  Comitatus  Act  (PCA),  codified  at 
18  U.S.C.  §  1385,  makes  direct  law  enforcement  action — such  as  arrest,  search  and 
seizure— by  military  personnel  a  criminal  offense.  Second,  Congress  directed  that  law 
enforcement  support  by  military  units  may  not  be  allowed  to  adversely  affect  military 
readiness.  10  U.S.C.  §  376. 


0702  DOD  SUPPORT  OF  DRUG  INTERDICTION  AND  LAW 

ENFORCEMENT 

A.  General.  Military  forces  may  provide  a  wide  range  of  assistanoe  and 
support  to  civilian  law  enforcement  agencies  (CLEAs),  provided  th^  do  not  engage 
in  "direct  participation"  in  law  enforcement  activities.  Direct  participation  is  defin^ 
as  "search,  seizure,  arrest,  or  other  similar  activity."  10  U.S.C.  §  375.  The  courts 
have  further  clarified  the  limits  on  military  involvement  in  law  enforcement, 
distinguishing  support  as  assistanoe  short  of  law  enforcement  dedsionomaking.  In 
United  States  v.  McArthur,  the  court  noted  that  the  prohibition  in  the  Posse 
Comitatus  Act  against  use  of  the  military  to  "execute"  law  implies  an  authoritarian 
act  that  is  regulatory,  proscriptive,  or  compulsory  in  nature,  and  causes  citizens  to 
be  presently  or  pro^)ectively  subject  to  regulations,  proscriptions,  or  compulsions 
imposed  by  military  authority.  United  States  v.  McArthur,  419  F.  Supp.  186 
®ist.  N.D.),  affd,  541  F.2d  1275  (8th  Cir.),  cert,  denied,  430  U.S.  970  (1975). 

B.  Permissible  activities.  Under  the  statutes  (10  U.S.C.  §§  371-381),  and 
in  accordance  with  DOD  Directive  5525.5  and  SECNAVINST  5820.7,  Navy  units  may 
provide  certain  support  to  CLEA's.  Specifically,  Navy  units  may  assist  CLEAs  in  the 
following  ways: 

1.  Provide  e3q}ert  advice  [10  U.S.C.  §  373(2)]; 

2.  provide  personnel  to  maintain  and  operate  equipment  (10  U.S.C. 

§  374); 

3.  provide  detection,  monitoring,  and  communications  support  for 
tracking  vessels  and  aircraft  outside  the  United  States  (10  U.S.C.  §  374); 
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4.  intercept  vessels  and  aircraft  for  the  purpose  of  conunimicating 
with  them  and  direct  the  vessels  and  aircraft  to  go  to  a  location  designated  hy  civilian 
officials  (10  U.S.C.  §  374); 

5.  provide  transportation  for  federal  law  enforcement  offidals  and 
operate  a  base  of  operations  for  them  outside  of  the  United  States,  subject  to  the 
approval  of  the  Secretary  of  Defense  and  the  Attorn^  General  (10  U.S.C.  §  374); 

6.  cany  a  Coast  Guard  LEDET  on  a  Navy  vessel,  and  interoq>t 
vessels  at  sea  at  the  direction  of  the  LEDET  (10  U.S.C.  §  379); 

7.  take  actions  to  further  military  or  foreign  affairs  functions  of  the 
United  States — such  as  protecting  classified  material  or  investigating  violations  of  the 
Uniform  Code  of  MiUtary  Justice  (SECNAVINST  5820.7,  §  9.a); 

8.  restore  governmental  functions  in  accordance  with  a  declared  state 
of  emergency  [SECNAVINST  5820.7,  §  9.a.(2)(a)]; 

9.  take  actions  pursuant  to  other  statutory  authority — sudi  as 
participating  in  cases  involving  nuclear  materials  (18  U.S.C.  §  831)  or  assisting  in 
cases  involving  crimes  against  members  of  Congress  U8  U.S.C.  §  351)  [SECNAVINST 
5820.7,  §9.2.(f)];  and /or 

10.  provide  attorneys  to  serve  as  Special  Assistant  U.S.  Attorn^  in 
civilian  prosecutions  [28  U.S.C.  §§  515,  543;  United  States  v.  Allred,  867  F.2d  856, 
871  (5th  Cir.  1989)]. 

C.  In  addition,  the  courts  have  found  a  wide  range  of  DOD  support  of 
CL£As  to  be  lawful,  including: 

1.  Housing  and  transporting  prisoners  [United  States  v.  Yunis, 
924  F.2d  1086,  1093  (D.C.  Cir.  1991)]; 

2.  assisting  FBI  agents  to  conduct  a  court-ordered  search  [United 
States  of  America  v.  Stouder,  724  F.  Supp.  951  (M.D.  Ga.  1989)]; 

3.  conducting  surveillance  and  providing  expert  advice  and 
equipment  maintenance  [United  States  v.  Jaramillo,  380  F.  Supp.  1375  (D.C.  Neb.), 
appeal  dismissed,  510  F.2d  808  (8th  Cir.  1974)]; 

4.  providing  information  to  police  regarding  criminal  activity — 
including  support  for  "sting"  operations  [See,  e.g.,  Applewhite  v.  U.S.  Air  Force, 
995  F.2d  997  (10th  Cir.  1993);  Hayes  v.  Hawes,  921  F.2d  100  (7th  Cir.  1990)]; 
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5.  providing  advice  and  logistical  support  [United  States  v.  Red 
Feather^  392  F.  Supp.  916  (Dist.  S.D.  1975)]; 

6.  tran:q)ortation  of  prisoners  under  siq)ervision  of  U.S.  Marshals 
[C/hited  States  v.  Gerena,  649  F.  Supp.  1179  Glist.  Conn.  1986)]; 

7.  providing  an  interpreter  to  assist  with  communications  and 
interrogations  [United  States  v.  C?ien,  Dist.  Haw.  No.  CR-92-01420  (1993),  affd^ 
8  F.3d  31  (9th  Cir.  1993)  (unpublish^  case  listed  in  table  case  sununaiy)  ^x>sse 
comitatus  issue  not  raised  on  appeaDl;  and  /  or 

8.  providing  on-scene  transportation,  armed  backup,  and  seizuxe 
assistance  to  a  Coast  Guard  LEDET  [United  States  v.  Del  Prado-Monterot  740  F.2d 
113  (1st  Cir.  1984);  United  States  v.  Borrego^  885  F.2d  822, 824  n.1  (11th  C^.  1989)]. 


0703  POSSE  COMITATUS  ACT  (PCA)  -  LIMITATIONS  ON  DOD 
SUPPORT 

A  General.  As  noted  above,  the  two  principal  restrictions  on  the  use  of 
military  units  for  civilian  law  enforcemeit  are  the  prohibition  against  reducing 
militaiy  readiness  (10  U.S.C.  §  376)  and  the  criminal  sanction  against  using  military 
forces  as  a  posse  comitatus  (contained  in  the  PCA,  18  U.S.C.  $  1385). 

B.  Posse  Comitatus  Act 

1.  The  PCA  is  a  criminal  statute,  currently  codified  at  18  U.S.C. 
§  1385.  It  provides: 

Whoever,  except  in  cases  and  under  circumstances 
expressly  authorized  by  the  Constitution  or  Act  of 
Congress,  willfully  uses  any  part  of  the  Army  or  the  Air 
Force  as  a  posse  comitatus  or  otherwise  to  execute  the  laws 
shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  two  years,  or  both. 

2.  The  statute  ipplies  directly  only  to  the  use  of  the  Army  and  Air 
Force,  not  the  Navy.  See  United  States  v.  Roberts^  779  F.2d  565,  567  (9th  Cir.),  cert, 
denied,  479  U.S.  839  (1986)  (court  "declines  to  defy  [the  statute's]  plain  language  fay 
extending  it  to  prohibit  use  of  the  Navy").  Accord  United  States  v.  Yunis,  924  FJ2d 
1086, 1093  (D.C.  Cir.  1991).  Nonetheless,  the  Navy  has  extended  the  principles  of  the 
PCA  to  itself  as  a  matter  of  policy.  See  United  States  v.  Roberts,  779  F.2d  565,  567 
(9th  Cir.  1986);  SECNAVINST  5820.7. 
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3.  The  PCA  has  never  s^plied  to  the  Coast  Guard.  See,  e.g..  United 
States  V.  Chaparro-Almeida,  679  F.2d  423,  425  (5th  Cir.  1982),  cert,  denied, 
459  U.S.  1156  (1983). 

4.  The  original  PCA  was  enacted  in  1878  during  the  Reconstruction 
Period  following  the  Civil  War,  at  which  time  military  posses  comitatus  were  used  to 
police  state  elections  in  the  ex-confederate  states.  (The  term  "posse  comitatus"  refers 
to  the  power  of  a  comity  sherifT  to  summon  citizens  to  assist  him  in  keying  the 
peace,  pursuing  and  arresting  felons,  and  other  law  enforcement  activities.  See 
Black's  Law  Dictionary  1046  (Rev.  5th  Ed.  1979).)  By  1878,  a  growing  concern  over 
the  use  of  federal  military  troops  for  law  enforcement  purposes  led  to  passage  of  the 
PCA.  The  focus  of  the  legislation  was  to  prevent  the  Army  firom  interfering  with  and 
substituting  for  local  law  enforcement  activities. 

5.  The  PCA,  as  originaliy  enacted,  did  not  proscribe  all  military 
assistance  to  law  enforcement  efforts;  rath^,  the  PCA  proscribed  only  those  activities 
that  would  be  the  equivalent  of  a  "posse  comitatus."  Furthermore,  the  PCA  exempted 
any  activities  mpressly  authorized  by  Congress,  even  if  those  activities  would 
otherwise  be  considered  a  "posse  comitatus." 

6.  Many  courts  have  ruled  that  the  PCA  does  not  ipply  outside  of  the 
United  States.  See,  e.g,.  Chandler  v.  UniUd  States,  171  F.2d  921  (1st  Cir.  1948).  Cf. 
Yunis,  supra,  924  F.2d  at  1093  (commenting  that  "some  courts  have  taken  the  view 
that  the  Posse  Comitatus  Act  imposes  no  restriction  on  the  use  of  American  armed 
forces  abroad,  noting  that  Congress  intended  to  preclude  military  intervention  in 
domestic  civil  affairs").  See  also  United  States  v.  Marcos,  1990  U.S.  Dist.  LEXIS 
2049,  at  26-27  (S.D.N.Y.  1990). 

7.  In  addition,  the  Supreme  Court  has  held  that  the  Constitution 
does  not  spply  to  nonresident  aliens  outside  of  the  United  States.  United  States  v. 
Verdugo-Urquidez,  494  U.S.  259,  274-75  (1990). 

8.  Even  if  a  court  finds  that  a  military  unit  violated  the  PCA  by 
engaging  in  active  law  enforcement,  a  criminal  defendant  is  unlikely  to  receive  any 
relief  in  court.  Most  courts  hold  that  a  PCA  violation  is  in  effect  a  wrong  without  a 
remedy.  United  States  v.  Roberts,  779  F.2d  565,  568  (9th  Cir.  1986);  United  States 
V.  Rasheed,  802  F.  Supp.  312  (D.Haw.  1992).  See  also  United  States  v.  Yunis,  which 
held: 


Reliance  on  this  provision  [10  U.S.C.  §  375]  faces  the  same 
remedial  hurdle  as  direct  reliance  on  the  Posse  Comitatus 
Act:  Under  the  Ker-Frisbie  doctrine,  outright  dismissal  of 
the  charges  . . .  would  not  be  an  appropriate  remedy. . . . 
Nor  would  a  violation  of  the  regulations  at  issue  amount  to 
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a  constitutional  violation,  making  application  of  an 
exclusionaiy  rule  or  Bimilar  prophylactic  measures 
inappropriate. 

United  States  v.  Yunis,  924  F.2d  1086, 1094  Gl.C.  Cir.  1991)  [citing  United  States  v. 
Crews,  445  U.S.  463,  100  S.a.  1244, 1251,  63  L.Ed.2d  537  (1980).  See  also  United 
States  V.  Caceres,  440  U.S.  741,  99  S.Ct.  1465,  1472-73,  59  L.£d.2d  733  (1979)]. 

C.  Statutory  restriction.  The  restrictions  of  the  PGA  are  further  delineated 
by  statute.  DOD  personnel  are  prohibited  from  conducting  any  activity  which 
includes  or  permits  direct  participation  in  law  enforcement  activities  such  as  search, 
seizure,  arrest,  or  "other  similar  activity.”  10  U.S.C.  §  375. 

D.  Operational  constraints.  Law  enforcement  operations  can  be  time- 
consuming  and  dangerous.  A  CO  who  determines  that  participation  in  a  law 
enforcement  operation  will  significantly  degrade  the  operational  capability  of  the  unit 
may  find  support  in  10  U.S.C.  $  376  for  declining  involvement.  The  law  i^parently 
requires  a  CO  to  evaluate  the  impact  of  law  enforcement  8iq)port  on  military 
preparedness. 


0704  REIMBURSEMENT 

A.  Policy.  Undar  general  fiscal  law,  the  costs  attributable  to  law 
enforcement  support  provided  to  CLEAs  must  be  reimbursed  by  those  CLEAs,  unless: 

1.  The  support  was  provided  in  the  normal  course  of  militaiy 
training  or  operations; 

2.  the  support  results  in  a  benefit  to  the  DOD  that  is  substantially 
equivalent  to  that  which  would  otherwise  be  obtained  from  training  or  operations;  or 

3.  the  support  is  provided  in  accordance  with  special  iq)propriations. 

B.  Federal  reimbursement.  Unless  the  support  is  nonreimbursable,  the 
CLEA  assisted  is  required  to  reimbiurse  DOD  for  law  enforcement  support.  The 
Economy  Act  requires  that  the  providing  agency  be  fully  reimbursed  for  all  direct  and 
indirect  costs  associated  with  the  goods  and  s^vices  it  provides  to  the  other  agency. 
The  Act  also  requires  reimbiuaement  for  pay  and  allowances  and  aU  costs  associated 
with  DOD's  preparation  of  an  asset  for  other  agency  use.  31  U.S.C.  §  1535.  The 
assignment  of  Coast  Guard  LEDETs  aboard  Navy  vessels  is  covered  irndw  separate 
authority  which  provides  for  Navy-(}oa8t  Guard  interaction  without  reimbursement. 
10  U.S.C.  §  2571. 
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C.  State  and  local  reimburaement.  Similarly,  state  and  local  governments 
must  reimburse  the  DOD  for  law  enforoemmit  eaqpenses  not  otherwise  provided  tar, 
10  U.S.C.  §  377(i0.  Further,  the  Intezgovemmental  Cooperation  Act  requires 
payment  of  all  idmitifiable  ooste,  including  pay.  31  U.S.C.  §  6505.  DOD  Directive 
7230.7  provides  rates  to  charge  for  the  use  of  DOD  assets  by  other  agencies.  The 
directive  also  provides  that  the  charges  may  be  waived  or  reduced  when  in  the  best 
interests  of  the  program  involved. 


0705  PRINCIPAL  CRIMINAL  LAWS 

A.  Drug  interdiction.  The  principal  law  against  drug  smuggling  is  the 
Maritime  Law  Enforcement  Act  -  46  U.S.C.  ^pp  $  1901  et  seq. 

1.  Elements.  It  is  unlawful  for  any  person  on  board  a  vessel  of  the 
United  States,  or  on  board  a  vessel  subject  to  the  jurisdiction  of  the  United  States, 
or  who  is  a  citizen  of  the  United  States  or  a  resident  alien  of  the  United  States  on 
board  any  vessel,  to  knowinfi^  or  intentionally  manufacture  or  distribute,  or  to 
possess  with  intent  to  manufacture  or  distribute,  a  controlled  substance  (as  defined 
in  21  U.S.C.  S§  802,  812). 

2.  Penalties.  The  offense  is  a  felony.  The  exact  term  involved 
depends  on  the  amount  of  and  the  substance  mvcdved.  See  21  U.S.C.  960, 962. 

B.  Alien..iiiterdiction 

1.  Under  8  U.S.C.  §  185,  it  is  unlawful  f<nr  an  alien  to  enter  the 
United  States  except  in  acoordanoe  with  &e  various  immigration  r^;ulati(ms. 

2.  The  principal  statute  against  smuggling  alimis  is  contained  in 
8  U.S.C.§  1324.  The  statute  contains  several  sections  qpplic^le  to  alien  interdiction. 
In  addition,  alien  interdiction  operations  often  involve  other  criminal  statutes— sudi 
as  kidnapping,  racketeering  assault,  and  conspiraqr. 

3.  8  U.S.C.S  1324(a)(1)  proscribes  bringing  in  and  harboring  certain 
aliens.  The  law  provides  that  any  person  who,  knowing  that  a  person  is  an  alien, 
brings  to  or  attempts  to  bring  to  &e  United  States  such  person  in  any  manner 
whatsoever,  at  a  place  other  than  a  designated  port  of  entry,  r^psrdless  of  any  prior 
permission  to  enter  the  United  States;  or  that  any  person  knowing,  or  in  recUess 
disr^ard  of  the  facts,  that  an  alien  has  entmred  ill^;aliy,  conceals,  harbors,  or  shidds 
such  alien  from  detection;  or  that  any  person  who  encourages  or  induces  an  alien  to 
come  to,  enter,  or  reside  in  the  United  States,  knowing,  or  in  reckless  disr^iard  of  the 
Ceu^s,  that  such  entry  would  be  illegal,  shall  be  fined  and  /  or  imprisoned  for  not  more 
than  five  years. 
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4.  8  U.S.C.  .§  1324(a)(2)  makes  criminal  the  illegal  «nrmggWwg  of 
aliens.  The  law  provides  that  any  person,  knowing;  or  in  reddess  diaregnd  of  the 
&cts,  that  an  alien  has  not  reoeived  prior  official  authorization  to  enter  the  United 
States,  brings  to  or  attempts  to  bring  to  the  United  States  that  alien  in  any  manner 
whatsoever,  regardless  of  any  (^dal  actum  which  may  be  taken  later  with  regard  to 
such  alien,  diall  be  punidied  as  follows: 

a.  First  offense:  fined  and  /  or  imprisoned  not  more  than  one 

year  per  alien. 

b.  Subsequent  offensM;  fined  or  imprisoned  not  more  than 
five  years  per  alien. 

5.  8  U.S.C.4  1824(b)(2)  provides  finr  the  forfeiture  of  any  oonveyanoe 
used  to  violate  section  1324,  ezoqrt  for  onnmon  carriers  used  without  the  knowledge 
of  the  owner  or  master. 

C.  Mificellftnemis  eriminsl  ststiites 

1.  Acting  against  a  firiendly  nation  (18  U.S.C.  §§  956-967); 

2.  conspiracy  against  a  finrign  government  where  the  peraon 
commits  an  act  in  furtherance  of  conspiracy  (18  U.S.C.  9  956;  punishment  iq>  to 
8  years*  oonfinemmit  and  a  fine  up  to  $5,000.00); 

3.  possession  of  property  in  aid  of  a  foreign  government  against  the 
United  States  (18  U.S.C.  §  957;  punisbrnent  of  10  years'  confinement  and  a  fine  iq» 
to  $1,000.00); 

4.  taking  a  commission  to  serve  against  a  firiendly  nation  (18  U.S.C. 
§  958;  punishment  up  to  three  years'  confinement  and  a  fine  up  to  $2,000.00); 

5.  carrying  out  an  e9q)editi(m  against  a  firiend^  nation  (18  U.S.C. 
§  960;  punishment  up  to  three  years'  confinement  and  a  fine  up  to  $3,000.00); 

6.  strengthening  an  armed  vessel  ol  a  foreign  nation  (18  U.S.C. 
§  961;  punishment  up  to  one  year  oonfinemmit  and  a  fine  up  to  $1,000.00); 

7.  arming  a  vessel  against  a  friendly  nation,  or  delivering  a 
commission  to  such  a  vessel  (18  U.S.C.  4  962;  punishnwnt  iqp  to  three  years' 
oonfinmnmit  and  a  fine  i^)  to  $10,000.00); 
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8.  delivering  an  armed  vessel  to  a  belligerent  nation  (18  U.S.C. 
i  964;  punishment  up  to  ten  years'  confinement  and  a  fine  iq)  to  $10,()(X).()0);  and  / 
or 


9.  plundering  a  distressed  vessel  (18  U.S.C.  $  658  provides  that, 
whoever  plunders,  steals,  or  destroys  any  money,  goods,  merchandise,  or  other  effects 
firom  or  belonging  to  any  vessel  in  distress,  or  wrecked,  lost,  stranded,  or  cast  away, 
upon  the  sea,  or  upon  any  reef,  shoal,  hank,  or  rocks,  or  in  any  other  place  subject  to 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  shall  be  punished  by 
confinement  iq)  to  10  years  and  a  fine  up  to  $5,000.00). 

D.  International  crimes 

1.  The  most  significant  international  crime  that  Sea  Service  units 
may  deal  with  is  piracy.  Tlie  international  crime  of  piracy  involves  the  use  of  a 
private  vessel  to  attack  or  plunder  anothm*  vessel  for  private  gain.  It  does  not  include 
attacks  state  vessels  or  attacks  without  a  profit  motivation.  Deq[>ite  its  romantic 
l^nds  piracy  is  not  a  thing  of  the  past,  but  an  ongoing  and  very  dangerous  present- 
day  concern.  Pirate  attacks  on  vessels  remain  very  common,  particularly  in  Asia. 
Recent  incidents  include  the  capture  of  a  merchant  vessel  and  the  murder  by 
incineration  of  its  crew;  an  attempted  boarding  of  a  Russian  frigate;  and  the  attack 
on  a  British  oil  tanker  in  whidi  the  crew  was  tied  up  and  the  ship  steamed  through 
an  international  strait  for  twenty  minutes  with  no  one  on  the  bridge. 

2.  Considered  to  be  a  crime  against  all  nations,  piracy  against  any 
ship  may  be  prosecuted  by  any  nation.  In  the  United  States,  piracy  is  made 
punishable  by  18  U.S.C.  §  1651.  The  statute  provides  that  whoever  commits  piracy 
as  defined  by  law,  and  is  afterwards  brou^t  into  or  found  in  the  United  States,  shall 
be  imprisoned  for  life. 


0706  BfARITIME  LAW  ENFORCEMENT  PROCEDURES 

A.  Jurisdiction.  Law  enforcement  personnel  must  have  prqper  jurisdiction 
before  th^  may  lawfully  take  action  against  suspected  criminal  activity.  In  general, 
the  law  enforcement  official  must  obtain  jurisdiction  over  the  person,  the  crime,  and 
the  place  involved. 

1.  Jurisdiction  over  the  person  is  established  when  the  suspect 
involved  is  either  a  U.S.  citizen  within  the  United  States,  or  commits  an  offense 
harming  a  victim  within  the  United  States. 
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2.  Jurisdiction  over  the  crime  is  established  when  the  suspected 
offense  is  a  federal  crime  by  statute,  or  by  a  regulation  derived  from  statutory 
authority,  and  is  made  eicpressly  iq;)plicable  to  the  location  involved.  For  example, 
federal  law  enforcement  ofiBdals  do  not  have  jurisdiction  over  state  crimes,  regardless 
of  how  heinous  they  may  appear. 

3.  Jurisdiction  over  the  place  where  the  crime  is  alleged  to  have 
occurred  must  be  established  by  proving  either  that  the  crime  occurred  within  the 
United  States,  or  that  the  crime  is  subject  to  extraterritorial  jurisdiction. 

a.  A  crime  is  within  the  United  States  if  the  crime  or  its 
impact  occurred  either  within  the  United  States  or  within  the  Special  Maritime  and 
Territorial  Jurisdiction  (SMTJ)  defined  at  18  U.S.C.  §  7.  In  general,  the  SMTJ 
includes  U.S.  vessels  outside  state  waters,  U.S.  aircraft  in  flifi^t  outside  the  states, 
guano  islands,  and  places  outside  the  jurisdiction  of  any  nation  with  respect  to  a 
crime  by  or  a^dnst  a  U.S.  nationaL 

b.  Extraterritorial  jurisdiction  is  established  either  by  a 
statute  being  made  e]q)licit]y  ipplicable  outside  the  United  States;  by  "atterqpts" 
langiiagB  in  the  Statute  (i.e.  the  attempted  importation  of  aliens  into  the  United 
States);  or  by  a  crime's  status  as  an  international  crime. 

B.  The  Presidential  Directive  (PD-27)  process.  Be^uw  many  law 
enforcement  actions  involve  foreign  vessels  and  persons  and  create  significant  forrign 
policy  concerns,  the  President  established  a  process  for  initiating  State  Department 
consultations  for  law  enforcement  actions  in  PD-27. 

1.  The  PD-27  process  is  used  when  a  U.S.  unit  seeks  to  take  law 
enforcement  action  against  a  foreign  flag  vessel  located  outside  of  U.S.  territorial 
waters;  when  seeking  to  verify  the  flag  of  registry  of  a  vessel,  or  to  confirm  a  vessel 
as  stateless;  or  when  engaging  in  actions  with  diplomatic,  international  concerns. 

2.  The  PD-27  process  is  initiated  when  the  On-Scene  Commander 
(OSC)  or  Operational  Commander  (OPCON)  notifies  Coast  Guard  Headquarters 
(FLAGPLOT)  ofthe  situation  via  the  most  ejqpeditious  means,  followed  up  by  message 
traffic.  FLAGPLOT  notifies  staff  elements  at  Coast  Guard  Headquarters  and  the 
watch  desk  at  ipprcqpriate  agencies,  induding  the  Department  of  Justice,  the 
Department  of  State,  the  Customs  Sex^ce,  and  the  Immigration  and  Naturalisation 
Service.  The  Department  of  State  contacts  the  embassy  of  the  involved  government 
to  verify  the  registry  of  the  foreign  vessel,  brief  the  embassy  on  the  situation,  and 
seek  flag  state  concurrence  in  U.S.  law  enforcement  action  against  their  vessel  or 
dtizens. 
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3.  When  initiating  the  PD-27  process,  the  OSC  should  establish 
direct  liaison  with  Commandant,  U.S.  Coast  Guard,  International  Law  Division 
(G-LMD  and  Law  Enforcement  Division  (G-OLE)  for  assistance.  The  OSC  should 
also  initiate  the  process  early,  particularly  over  weekmids  and  holida3rB,  to  allow  for 
the  lengthy,  diplomatic  coordination  necessary. 

4.  The  result  from  the  PD*-27  consultation  is  usually  a  Statement  of 
No  Objection  (SNO)  to  "Boards  search,  and,  if  evidence  warrants,  to  arrest  the  crew 
and  seize  the  vessel.''  In  addition,  the  SNO  may  direct  the  U.S.  unit  to  take  law 
enforcement  action  on  behalf  of  the  flag  state.  The  SNO  is  an  important  l^;al 
authorization  for  specific  action.  The  involved  SJA  must  ensure  that  it  is  transmitted 
precisely  to  the  (operating  unit  and  retained  in  the  case  file.  The  U.S.  unit  is  not 
required  to  show  the  document  to  the  foreign  nationals  involved. 

C.  RnardingB.  Boardings  at  sea  are  carried  out  by  the  embarked  Coast 
Guard  LEDET.  As  long  as  the  boarding  team  is  under  the  command  the  Coast 
Guard  boarding  ofiScer,  DOD  personnel  may  provide  small  boat  transportation  and 
armed  security  assistance.  In  a  "routine”  boarding  situation,  the  involvement  with 
the  other  vessel  will  begin  with  a  smes  of  questions  addressed  to  the  target  vessel 
to  verify  flag  of  regustry,  homeport,  voyage,  cargo,  and  persons  on  board.  The 
boarding  team  proceeds  to  the  vessel  via  small  boat,  usually  boarding  amidships.  The 
boarding  team  will  be  comprised  of  four  to  six  persons,  operating  as  two-person 
teams.  One  team  will  be  the  boarding  officer  and  the  recorder;  one  team  wOl  be  a 
sweep  and  security  team;  and  the  other  team,  if  provided,  will  be  a  security  team. 
After  meeting  the  vessel's  master,  the  boarding  officer  wfil  conduct  an  initial  security 
inspection  GSD  of  the  vessel  to  ensure  the  safety  of  the  boarding  team  and  secure  any 
loose  weapons.  The  boarding  officer  will  then  review  the  vessel's  documentation  and 
paperwork,  after  which  (s)he  will  inspect  or  search  the  vessel  as  appropriate.  The 
boarding  officer  may,  in  his  /  her  discretion,  order  all  crewmembers  to  muster  in  an 
iq)propriate  location  on  the  vessel  for  safety  reasons.  At  the  conclusion  of  the 
boarding,  the  boarding  officer  debarks  the  vessel,  returns  to  the  unit,  and  prepares 
a  message  boarding  rqrart 

D.  Useofforce 

1.  Coast  Guard  personnel  are  authorized  to  use  force  by  14  U.S.C. 
§  89  and  COMDTINST  M16247.1,  Appendix  A  (Use  of  Force  and  Weapons  Policy). 
In  general.  Coast  Guard  use  of  force  is  authorized  for  self-defense,  to  prevent  a 
crime,  to  effect  an  arrest,  and  to  protect  government  property. 

2.  The  limitations  on  the  use  of  force  are  that  law  enforcement 
personnel  must  use  only  the  minimum  force  necessaiy  to  compd  compliance  and  only 
when  reasonably  necessaiy  under  the  circumstances.  The  goal  is  to  use  minimum 
force  resulting  in  minimum  injuries. 


Naval  Jostice  School 
Publication 


7-11 


SJADeddbook 
Rev.  8/94 


Part  n  -  Operational  Law 


3.  Deadly  farce  is  authorized  only  when  absolutely  neoessaxy.  In 
general,  it  may  only  be  used  when  a  suspect  has  the  means  and  opportunity  to  cause 
death  and  serious  bodily  ii^juiy  to  the  law  enfcnoemmit  personnel  or  others,  and  the 
suspect  evidences  an  immediate  intent  to  do  so.  The  specific  situations  in  which 
deadly  force  is  authorized  are: 

a.  Self-defense,  but  only  if  the  suspect  poses  an  immediate 
threat  of  death  or  serious  bodily  iiyuiy; 

b.  to  prevent  a  crime,  but  (mly  if  the  felony,  if  not  prevented, 
would  pose  an  immediate  threat  of  death  or  serious  bodily  iiyuxy;  and  /  or 

c.  to  efiSect  an  arrest  or  prevent  an  escape,  but  only  if  the 
official  has  probable  cause  to  believe  that  the  suspect  has  committed  a  federal  crime 
involving  the  use  or  threatened  use  of  deadly  force,  the  suspect  is  armed  or  otherwise 
still  poses  a  serious  threat  of  death  or  serious  bodily  iiyuiy,  the  suspect  has  fiuled  to 
obsy  an  order  to  halt,  and  the  use  of  force  does  not  seriously  endanger  any  person 
other  than  the  suspect 

E.  Warning  shota  and  diaaMing  fire.  14  U.S.C.  §  637  authorizes  the  Coast 

Guard  to  stop  vesseb  throus^  warning  signals  and  disabling  fire. 

1.  In  situations  where  a  vessd  refuses  to  heave  to  for  boarding,  the 
OSC  must  first  obtain  authority  to  conduct  a  boarding  rither  through  f(^eral 
jurisdiction  over  a  U.S.  vessel  or  through  the  PD-27  process  over  a  foreign  vessel. 
Once  the  unit  has  the  authority  to  board  the  vessel,  the  unit  has  the  authority  to  fire 
warning  shots.  Warning  shots  must  be  fired  in  a  safe  direction,  preferably  by  the 
largest  deck  gun  available,  with  shots  fired  well  ahead  of  the  bow  of  the  vessel.  Shots 
should  be  preceded  and  foUowedby  orders  to  stop  via  voice,  flag  hoist  (SQ-1  and  SN), 
sirens,  whistles,  signal  boards,  or  other  means. 

2.  If  the  vessel  does  not  cmnply  with  the  order  to  stop,  the  unit  may 
attempt  to  force  the  vessel  to  stop  by  fouling  the  veosel's  propeller,  shooting  firehoses 
into  the  stack  of  the  vessel,  or  other  means. 

3.  If  the  vessel  still  does  not  stop,  the  unit  may  request  authorify 
fi-om  its  operational  control  (OPCON)  to  fire  disabling  fire.  For  foreign  vessels,  the 
PD-27  process  is  used  to  ensure  flag  state  concurrence.  The  purpose  of  disabling  fire 
is  to  stop  the  vessel  while  avoiding  personal  iiquries  to  the  crew,  to  the  maximum 
extent  possible.  Disabling  fire  is  measured,  controlled  fire  by  an  iqipropriate  deck 
gun  (such  as  a  2()mm  caimon)  directed  into  the  rudder,  prcqieller,  or  engine  room  of 
the  vessel,  fire  should  not  be  directed  into  living  spaces,  the  bridge,  or  cm  deck.  As 
with  warning  shots,  disabling  fire  should  be  preyed  and  followed  1^  orders  to  stop 
via  voice,  flag  hoist  (SQ-1  and  SN),  sirens,  whistles,  signal  boards,  or  other  means. 
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Preferably,  the  disabling  fire.wiU  be  fired  single-shot  or  in  short  bursts,  followed  by 
orders  to  stop  the  vessel. 

F.  Arrests  and  seizures.  Ifthe  boarding  officer  develops  sufficient  evidence 
of  a  crime,  (s)he  may  seize  the  vessel  and  take  the  persons  on  board  under  arrest 
The  seizure  and  arrest  decisions  and  actions  must  be  made  by  an  authorized  Coast 
Guard  law  enforcement  officer.  Prisoners  may  be  transported  either  aboard  their  own 
vessel  or  onboard  the  U.S.  unit.  In  any  event,  th^  should  be  given  their  ri^ts  Iqr 
the  law  enforcement  officer  as  soon  as  possible.  In  addition,  they  should  be  searched 
for  weapons  and  evidence.  Persons  imder  arrest  are  generally  kept  in  handcufis  or 
otherwise  restrained  by  flex-ties  in  a  secure  area  on  the  unit,  althou^  the  CO  may 
authorize  security  personnel  to  remove  restraints  as  necessary.  The  unit  should 
provide  the  prisoners  with  adequate  medical  care,  sanitation  facilities,  and  meals, 
recording  all  interactions  with  tiie  prisoners  in  a  "Prisoners'  Log”  to  defend  against 
subsequent  allegations  of  maltreatment.  On  board  the  seized  vessel,  the  boarding 
team  will  conduct  a  thorou^  inspection  of  the  vessel  to  ensure  the  safety  of  the 
custody  crew  and  to  gather  evidence.  Both  the  suspects  and  the  vessel  should  be 
turned  ovot  to  other  law  enforcement  agencies,  at  the  direction  of  the  OPCON,  as 
soon  as  possible.  DOD  personnel  may  assist  the  boarding  officer  by  guarding 
prisoners,  translating  interrogations,  and  manning  the  seized  vessel,  as  long  as  the 
boarding  officer  is  clearly  in  charge  and  making  the  law  enforcement  decisions.  If 
pilferage  of  drugs  or  property  is  a  concern,  the  CO  is  authorized  to  order  all  custody 
crew  personnel  to  submit  to  a  search  before  debarking  the  seized  vessel. 

G.  Prosecution.  The  U.S.  Attorney  handling  the  prosecution  of  the  case  will 
require  a  case  package  fi:om  the  arresting  unit.  The  unit  should  be  prepared  to  turn 
over  all  materials — ^including  deck  and  communications  logs,  videotapes,  physical 
evidence,  and  all  other  material  related  to  the  arrests  and  seizure-Hipon  hand-off 
to  another  agency  or  arrival  in  port.  Relevant  classified  material  must  be  included 
in  the  case  package,  but  its  handling  is  governed  by  the  Classified  Information 
Procedures  Act  (CIPA),  18  U.S.C.  App.  m.  Where  possible,  the  unit  should  seek  to 
declassify  materials.  Classified  material  that  must  be  protected  should  be  identified 
to  the  U.S.  Attorney,  who  will  use  the  procedures  set  out  in  the  CIPA  to  protect  the 
information.  The  cognizant  Coast  Guard  legal  office  will  be  able  to  assist  in  holding 
and  screening  classified  materials.  In  addition.  Coast  Guard  legal  officers  routinely 
work  with  U.S.  Attorneys  in  prosecuting  criminal  cases  arising  at  sea  and  will  be  able 
to  provide  advice  and  support  with  case  preparation  and  documentation. 


0707  DOD  INTERNATIONAL  SUPPORT  ROLE 

The  DOD  is  authorized  by  22  U.S.C.  §  23920b)  and  (c),  and  may  support 
the  State  Department  in  providing  international  narcotics  assistance  to  foreign 
governments  and  international  organizations  under  the  Foreign  Assistance  Act 
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22  U.S.C.  §§  2151  et  seq.  Under  the  Foreign  Assistance  Act,  suppression  of 
international  narcotics  trafficking  is  "among  the  most  important  foreign  policy 
objectives  of  the  United  States."  22  U.S.C.  §  2291. 

A.  PowCTs.  Under  the  Act,  the  State  Department  may: 

1.  Condude  agreements  with  foreign  countries  to  "facilitate  control 
of  the  production,  processing,  transportation,  and  distribution  of  [ill^al  drugs]"; 


2.  spray  herbicides  to  eradicate  drug  crops;  and 

3.  transfer  to  foreign  countries  "any  property  seized  by  or  otherwise 
forfeited  to  the  United  States  Government  in  connection  with  narcotics-related 
activity"  if  the  foreign  country  contributed  to  the  seizure  in  some  way. 

B.  Costs.  The  State  Department  and  the  partidpating  foreign  country 
share  the  costs  of  the  program.  Those  costs  may  be  satisfied  by  "m~kind" 
contributions  fiem  the  foreign  country. 


C.  Restrictions  on  POD  support.  The  statute  prohibits  cOTtain  police-type 
actions  by  "officers  and  employees  of  the  United  States"  except  in  efpedal  situations. 
In  general,  DOD  personnel  may  not  "directly  effect  an  arrest  in  any  foreign  country 
as  part  of  any  foreign  police  action  with  respect  to  narcotics  control  efforts, 
notwithstanding  any  other  provision  of  law."  22  U.S.C.  §  2291(c)(1).  The  prohibition, 
however,  is  subject  to  certain  spedfic  exceptions: 


1.  With  the  "approval  of  the  United  States  chief  of  mission,"  the 
restriction  does  not  prohibit  DOD  personnel  fiom  "being  present  when  foreign  officers 
are  effecting  an  arrest  or  from  assisting  foreign  officers  who  are  effecting  an  arrest." 
22  U.S.C.  §  2291(c)(2). 


2.  In  addition,  DOD  persoimel  may  take  direct  action  to  protect  life 
or  safety  if  exigent  drcumstances  arise  which  are  unantidpated  and  whidi  pose  an 
immediate  threat  to  U.S.  or  foreign  officers,  government  employees,  or  members  of 
the  public.  22  U.S.C.  §  2291(c)(3). 

3.  Further,  the  forcing  restriction  does  not  i^ply  to  maritime  law 
enforcement  operations  in  the  territorial  sea  of  a  foreign  country  if  the  country 
agrees.  22  U.S.C.  §  2291(c)(4). 

4.  Notwithstanding  the  above,  DOD  p^soimd  may  not  "interrogate 
or  be  present  during  the  interrogation  of  any  United  States  pmson  arrested  in  any 
foreign  country  with  respect  to  narcotics  control  efforts,  without  the  written  consent 
of  such  person."  22  U.S.C.  S  2291(c)(5). 
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5.  The  foregoing  prohibitions  and  exceptions  do  not  apply  to  DOD 
personnel  who  are  carrying  out  U.S.  responsibilities  under  applicable  SOFAs. 
22  U.S.C.  §  2291(c)(6). 


D.  Additional  restrictions.  The  Foreign  Assistance  Act  prohibits  q)ending 
funds  appropriated  for  the  Act  to  train,  advise,  assist,  support,  or  equip  "police, 
prisons,  other  law  enforo^ent  forces  —  or  any  program  of  internal  intelligenoe  or 
surveillance"  of  a  foreign  country,  subject  to  certain  exceptions.  22  U.S.C.  $  2420. 
The  restriction  does  not  apply  to: 


1.  Assistance  under  22  U.S.C.  §  2291(a),  International  Narcotics 
Control,  Foreign  Assistance  Act; 

2.  sharing  crime  statistics  and  other  information  with  foreign 
governments; 

3.  any  authority  of  the  DBA  or  FBI  which  relates  to  crimes  of  the 
nature  which  are  unlawful  under  the  laws  of  the  United  States; 


4.  assistance,  including  training,  in  maritime  law  enfon»nent  and 
other  maritime  skills; 


5.  a  country  which  has  a  longstanding  democratic  tradition,  does  not 
have  standing  armed  forces,  and  does  not  engage  in  a  amsistent  pattern  of  gross 
violations  of  intemationaUy  recognized  human  ri^ts;  or 

6.  when  specifically  waived  or  otherwise  made  inapplicable  by 

Congress. 

E.  Reimbursement.  The  Foreign  Assistance  Act  contains  its  own 
interagency  transaction  authorities  which  require  supporting  agencies  to  be 
reimbursed  by  the  State  Dq)artment  according  to  a  q[)ecified  standard.  22  U.S.C. 
§§  2385(a),  2392(b),  (c).  The  standard  is  "replacement  cost,  or,  if  required  by  law,  at 
actual  cost,  or,  in  the  case  of  services  procured  firom  DOD  to  cany  out  inteniational 
narcotics  control,  the  amoimt  of  the  additional  costs  incurred  by  DOD  in  providing 
such  services,  or  at  any  other  price  authorized  by  law  and  agre^  to  fay  the  owning 
or  disposing  agency"  determined  as  follows: 

a.  Items  fix)m  stock  are  reimbursed  at  r^lacement  cost; 

b.  Air  Mobility  Command  (AMC)  transportation  is  reimbursed 
at  actual  cost  (required  by  a  s^arate  law);  and 
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c.  services,  other  than  AMC  airlift,  are  reimbursed  at  the 
additional  costs  incurred  by  DOD  to  provide  the  services. 


0708  THE  ROLE  OF  THE  SJA 

A  Principal  advisor  to  the  CO.  The  increasing  awareness  of  the  harm 
caused  by  illegal  narcotics  and  the  decreasing  federal  budget  suggest  that  DOD 
cooperation  with  civilian  law  enforcement  agencies  and  the  Coast  Guard  will  become 
increasingly  important.  Because  most  operational  commanders  will  be  unfamiliar 
with  the  laws,  regulations,  and  policies  involved  in  the  DOD's  responsibilities  in  law 
enforcement,  the  SJA  plays  an  important  role  in  advising  the  commander  on  the  legal 
parameters  and  goals  involved  in  law  enforcement  operations. 

B.  Coordination  with  other  agencies.  For  purposes  of  law  enforcement  and 
drug  interdiction,  the  U.S.  Government  must  act  as  a  single  entity,  llierefore,  the 
complex  nature  of  law  enforcement  operations  demands  extensive  cooperation 
between  DOD  organizations  and  other  agencies  such  as  the  Coast  Guard,  the  FBI, 
the  INS,  the  Customs  Service,  the  U.S.  Attorney,  the  State  Department,  and  othm. 
In  addition  to  more  formal  arrangements— such  as  the  Memorandum  of 
Understanding  (MOU)  between  the  DOD,  the  Coast  Guard,  and  the  Customs  Service 
(reproduced  in  Appendix  A) — ^informal  liaison  and  cooperation  is  invaluable  to 
effective  operations.  The  SJA  should  make  a  point  of  establishing  contact  with  peers 
at  the  local  offices  of  other  agencies  to  ensure  a  ready  exchange  of  information  and 
mutual  assistance. 
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APPENDIX  A 

MEMORANDUM  OF  UNDERSTANDING  (MOU)  BETWEEN  DOD, 
COAST  GUARD,  AND  THE  CUSTOMS  SERVICE 


The  following  MOU,  signed  May  25,  1989,  provides  an  overview  of  DOD's 
detection  and  monitoring  role  in  the  war  on  drugs. 


SUBJECT:  DEVELOPMENT  AND  IMPLEMENTATION  OF  DETECTION  AND 
MONITORING 


L  PURPOSE 

This  memorandum  sets  forth  the  mutual  understanding  of  the  signatory 
agencies  as  to  their  involvement  in  the  detection  and  monitoring  of  suspected  aerial 
and  maritime  transit  of  illegal  drugs  into  the  United  States. 


n.  BACKGROUND 

The  drug  interdiction  process  is  composed  of  a  number  of  functions  and 
activities  ranging  from  initial  detection  throu^monitoring/trackingto  ^prehension 
and  prosecution.  In  the  FY  1989  National  Defense  Authorization  Act,  the 
Department  of  Defense  (DOD)  was  designated  sin^e  lead  agency  of  the  federal 
government  for  such  detection  and  monitoring.  The  DOD  role  as  singde  lead  agency 
will  be  to  conduct  and  coordinate  detection  and  monitoring  surveillance  activities  to 
eliminate  imnecessaiy  duplication  and  maximize  interdiction  success.  This  MOU  will 
not  address  any  functions,  relationships,  or  activities  related  to  iq)prehension  or  the 
subsequent  aspects  of  the  drug  interdiction  process.  The  following  definitions  will 
serve  as  the  common  basis  for  the  planning,  scheduling  and  executing  of  detection 
and  monitoring. 

DETECT  -  To  determine  the  presence  by  visual  or  electronic  means  of 
aircraft  or  vessels  suspected  of  transporting  /  trafficking  illegal  drugs 
into  the  United  States.  NOTE:  An  intelligence  tip  that  indicates  the 
actual  or  intended  location  of  an  aircraft  or  vessel  potentiaUy  facilitates 
but  does  not  constitute  detection. 

MONITOR  ->  Maintain  continuous  knowledge  of  the  location  of  suspect 
aircraft  or  vessel.  The  process  can  be  accomplished  throuj^  active, 
passive  or  a  combination  of  these  monitoring  methods. 
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ACTIVE  MONITORING  -  Maintaining  awareness  of  the  location  of  an 
aircraft  or  vessel  by  physically  (either  clandestinely  or  overtly)  trailing 
the  suspect.  NOTE:  Non-DOD  agencies  charged  with  drug  interdiction 
normaUy  consider  this  to  be  "tracking”. 

PASSIVE  MONITORING  -  Maintaining  awareness  of  the  location  of  an 
aircraft  or  vessel  throu^  electronic  means.  NOTE:  Conducting 
simultaneous  active  and  passive  momtoring  is  possible  and  inrobable. 

SORTING  -  The  dynamic,  interactive  process  involved  in  differentiating 
unknown  /  suspected  drug  transporting  /  trafficking  aircraft  or  vesseb 
from  legitimate  aerial  or  maritime  traffic.  This  process  b^^  with 
initial  detection  or  tip  on  the  presence  of  an  unknown  /  suspect  and  ends 
with  the  final  determination  (often  resulting  after  search  of  a  suspected 
trafficker)  of  legitimacy  and  the  feedback  of  this  information  to  all 
involved  parties.  All  involved  agencies  have  distinct  and  oomplementaxy 
roles  to  play  in  this  process. 


TRACKING  -  Same  as  active  monitoring. 


INTERCEPT  -  Establish  a  position  relative  to  vessels  or  aircraft  firom 
which  identification  and  /  or  activities  of  the  intercepted  vehicle  can  be 
determined  /  monitored  either  visually  or  electronically. 


APPREHENSION  -  The  act  of  performing  an  enforcemmxt  stop  of  a 
vessel  or  landed  aircraft;  taking  into  custody  the  vehicle,  illegal 
contraband,  other  implicate  oonv^ances,  and  the  pmaons  involved  in 
tran^iorting  the  contraband  (search  seizure,  and  arrest). 

DETECTION  AND  MONITORING  ASSET  -  An  asset  that  is  suitably 
equipped  to  perform  aerial  or  maritime  surveillance,  either  visual  or 
electronic.  A  number  of  multi-mission  capable  aerial  /  maritime 
platforms  could  conceivably  be  utilized  to  perform  a  detection  and 
monitoring  function  if  a  priority  operational  need  existed  and  the 
owning  agent  made  the  asset  available.  However,  for  the  purposes  of 
developing  a  detection  /  surveillance  plan,  helicopters  /  fixed  wing 
aircraft  and  vessels  that  would  normally  be  used  for  active  monitoring  / 
track  and  /  or  apprehension  will  not  be  considered. 
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m.  RESPONSIBILITIES 

With  the  fullest  recognition  that  the  aforementioned  agencies  each 
contribute  an  integral  part  to  the  successful  accomplishment  of  detection  and 
monitoring  and  that  the  accomplishment  of  detection  and  monitoring  is  inherent  in 
the  interdiction  process,  we,  the  undersigned,  agree  that  the  execution  of  this  multi- 
agency  effort  will  be  facilitated  by  agreement  and  recognition  of  the  following: 

A.  The  DOD  is  the  single  lead  agency  for  the  accomplishment  of  detection 
and  monitoring  of  suspected  aerial  and  maritime  transit  of  illegal  drugs  into  the 
United  States.  As  such,  DOD  has  the  re^nsibility  to  conduct  detection  and 
monitoring  activities  and  to  coordinate  and  integrate  the  multi-agency  effort. 

B.  The  DOD,  U.S.  Coast  Guard,  U.S.  Customs  Service,  and  the  intelligence 
agencies  wiU  be  jointiy  responsible  for  determining  illegal  drug  detection  and 
monitoring  requirements.  The  law  miforcement  agencies  will  play  a  migor  role  in 
establishing  detection  and  monitoring  requirements.  The  re^onsibility  for  the  drug 
interdiction  program,  exclusive  of  detection  and  monitoring  for  which  DOD  has 
responsibilities  as  annotated  above,  will  remain  with  law  enforcement  agencies. 

C.  The  successful  accomplishment  ofthis  difficult  task  is  dependent  in  large 
part  upon  effective  coordination  between  all  involved.  To  that  end,  U.S.  Coast  Guard 
and  the  U.S.  Customs  Service  will  designate  representatives  to  serve  as  liaison 
officers  with  military  staffs  to  facilitate  continuous  coordination.  In  addition,  DOD 
will  assign  personnel  to  law  enforcement  Command,  Control,  Communications  and 
Intelligence  Centers  to  facilitate  communications  between  all  involved  and  to  ensure 
positive  hand-off  of  suspected  vessels  and  aircraft. 

D.  Other  agencies  will  provide  detection  and  monitoring  assets  as  requested 
by  DOD  to  the  extent  possible.  They  will  also  play  a  nugor  role  in  determining 
detection  and  monitoring  requirements  and  submit  these  determinations  to  the 
appropriate  DOD  element  for  coordinated  response. 

E.  DOD  elements  will  keep  the  U.S.  Coast  Guard  and  the  U.S.  Customs 
Service  advised  of  action  contemplated  on  all  detection  and  monitoring  requirements. 

F.  In  order  to  effect  an  interactive  planning  and  mtecution  process,  it  is 
necessary  for  the  regional  /  local  representatives  of  the  aforementioned  agencies  to 
conduct  continual  dialogue. 

G.  The  National  Air  and  Maritime  Interdiction  Strategy  and  the  Defense 
in  Depth  Strategy  will  serve  as  a  useful  basis  for  the  development  of  iterative 
detection  and  monitoring  surveillance  plans. 
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H.  In  order  to  achieve  the  effective  and  efficient  implementation  of  a 
detection  and  monitoring  surveiUanoe  plan,  it  is  necessary  for  the  signatory  agencies 
to  make  available  those  detection  and  monitoring  assets  under  their  oon^l  so  that 
they  may  be  incorporated  into  a  detection  and  monitoring  plan  whidi  avoids 
unnecessary  duplication  of  effort.  Non-DOD  detection  and  monitcning  assets  will  be 
made  available  for  finite  periods  as  pre-agreed  between  DOD  and  affected  agencies 
on  a  case-by-case  basis. 

I.  The  success  of  this  effort  is  largely  dependent  upon  mutual  trust  and 
imdostanding  between  all  involved.  This  spirit  must  be  oonv^3^  to  the  regional  / 
local  representatives  of  the  signatory  agencies  to  assist  in  fostering  the  necessary 
cooperation  and  coordination  at  the  operational  levd  to  effect  real  improvement  in 
the  detection  and  monitoring  aspects. 

J.  Conflicts  arising  between  agencies  in  the  implementation  of  this 
agreement  will  be  resolved  at  the  lowest  possible  cperational  or  management  level, 
or  referred  throu^  appropriate  chaimels  for  resolution. 

K  This  understanding  becomes  effective  upon  signature.  Proposals  for 
modification  of  rescission  of  this  understanding  will  be  subject  to  consultation  by  all 
signatories. 
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0801  REFERENCES 

A.  SECNAVINST  3820.3D,  Siilg:  OVERSIGHT  OF  INTELUGENCE 
ACTIVITIES  WmnN  Tiffi  DEPARTBiffiNT  OF  THE  NAVY 

B.  DOD  Directive  5240.1,  Sulg:  DOD INTEUJGENCE  ACTIVTriES 

C.  DOD  Directive  5240.1-R,  Sulg:  PROCEDURES  GOVERNING  THE 
ACnvmES  OF  DOD  INTELUGENCE  COMPONENTS  THAT 
AFFECT  UNITED  STATES  PERSONS 

D.  Exec.  Order  No.  12,333,  "United  States  Intelligence  Activities,” 
4  DecembCT  1981 


0602  BACKGROUND 

SECNAVINST 3820.3D  implanentstheother  references  listed  above  and 
confirms  SECNAVs  unequivocal  autiunity  and  reqwnsibility  finr  Navy  inteUigenoe 
oversi^t  and  to  promulgate  policies  and  procedures  governing  the  cdlectiop, 
retention,  and  dissemination  of  information  oonoeniing  U.S.  persons;  the  conduct  of 
intelligence  activities  by  DON  inteUigenoe  ccmqponents;  and  the  assignment  of 
responsibility  for  intelligence  oversis^t  functions  within  DON.  This  diapter  sedos  to 
familiarize  the  SJA  with  the  important  provisicms  of  intelligmoe  operations  and 
oversic^t  activities. 


0603  SCOPE  OF  SECNAVINST  38204ID 

While  Executive  Order  No.  12,333  and  DOD  Directive  S2410.1  are 
inrimarily  confined  to  activities  which  affect  U.S.  persons,  SECNAVINST  8820.^ 
covers  all  DON  intelligence  activities.  Further,  the  instruction  covers  mtdHigsnce 
units  that  siq>port  unified  or  q>ecified  commands,  inteUigmoe  staffi^  offices 
supporting  military  commanders  at  all  levds,  and  other  DON  military  psraonnd  and 
civilian  employees  when  thqy  are  engaged  in  inteUigenoe  activities  even  tho«^  they 
may  not  be  assigned  to  an  inteUigenoe  unit.  SEOfAVINST  8820.8D  doM  not. 
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however,  serve  as  the  authmiy  for  any  intelligenoe  mission  or  function;  that 
authority  must  be  found  in  some  other  specific  del^;ation  document.  Generally, 
qpedfic  authorizations  for  intelligenoe  activities  within  the  DON  are  found  in  the 
organization's  missions  and  functions  documents.  The  instruction  serves  as  a 
standard  regulating  mechanism  for  those  missions  and  functions,  prescribing  outer 
limits  and  procedural  guidance  to  ensure  all  DON  intriligence  activities  are 
conducted  lawfully.  The  instruction  does  not  apply,  however,  to  law  miforoement 
activities  conducted  by  DON  intelligenoe  components  or  to  physical  or  persmmel 
security  investigations  by  NCIS. 


0604  DON  POUCY  UNDER  SECNAVINST  3820^ 

A.  General.  The  collection  of  any  information  fay  a  DON  intelligenoe 
component  must: 

1.  Not  infiringe  upon  the  constitutional  ri£^ts  of  any  U.S.  persons; 

2.  be  based  on  an  assigned  function; 

3.  employ  the  least  intrusive  lawful  technique  when  collecting 
information  about  U.S.  persons;  and 

4.  ocnnph^  with  aUr^ulatofiy  requiiemmits  of  SECNAVINST  3820.3D 
and  other  related  laws,  regulations,  and  instructions. 

B.  Special  activities,  ^ledal  activities  are  activities  conducted  in  siqqMxrt 
of  national  foreign  policy  objectives  abroad  which  are  planned  and  executed  so  that 
the  role  of  the  U.S.  Government  is  not  iq)parent  or  publidy  acknowledged.  The  term 
does  not  include  activities  which  are  intended  to  influence  U.S.  political  processes, 
public  opinion,  or  media,  and  do  not  indiule  diplomatic  activities  or  the  collection  and 
production  of  intelligenoe  or  related  siq>port  functions.  DON  intelligenoe  activities 
are  prohibited  from  "conducting  or  providing  support  to  special  activities''  except  in 
time  of  war  or  unless  the  activities  have  fae^  approved  by  the  Presidmit  and  directed 
fay  SECDEF.  Only  the  CIA  is  authorized  to  conduct  spcrial  activities,  and  it  will  do 
so  only  fay  e3q)ress  direction  of  the  Presidmit.  In  addition,  the  instiuction  states 
gpiOTfinnlly  that  "under  no  drcumstances  shall  any  DON  enq>loyee  engage  in  m* 
conspire  to  engage  in  assassination." 
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0605  DOD  BEGULATION  S240.1-R  ORGANIZATION 

DOD  Regulation  5240.1-R  is  divided  into  "Procedures."  Procedure  1  is 
introductoiy.  Procedures  2  throus^  4  provide  the  sole  authority  by  whidiintdligenoe 
conqponents  may  collect,  retain,  and  disseminate  information  concerning  U.S.  persons. 
Procedures  5  throu^^  10  set  forth  i^licable  guidance  with  req;>ect  to  the  use  of 
certain  coUeddon  techniques  to  obtain  information  for  foreign  intelligence  and 
counterintelligenoe  purposes.  Finally,  Procedures  11  throu^  15  govern  other  aq[)ects 
of  DON  intelligenoe  activities  including  oversight  of  such  activities. 


0606  GENERAL  PROVISIONS 

Procedure  1  emphasizes  that  the  purpose  of  these  ccnnbined  procedures 
is  to  enable  intelligence  conqponents  to  perform  their  authorized  functions  festively 
while  ensuring  activities  affecting  U.S.  persons  are  carried  out  in  a  manner  that 
protects  their  constitutional  rights  and  prnmcy.  Procedure  1  provides  finr  the  referral 
of  aU  questions  of  interpretation  to  the  cc^nizant  legal  office  (i.e.,  OJAG).  Requests 
for  exoqfition  to  the  Procedures  must  be  referred  to  the  Deputy  Under  SECDEF  fixr 
policy  via  JAG.  Procedure  1  also  charges  DON  intelligence  activities  with  the 
responsibility  of  providing  details  related  to  potential  crimes  uncovered  during  the 
course  of  lawful  intelligenoe  activities  to  expropriate  law  enforcement  agencies. 


0607  COLLECTION  OF  INFORMATION  ABOUT  U^.  PERSONS 
UNDER  PROCEDURE  2 

A.  "Collection"  defined.  Under  DOD  Regulation  5240.1-R,  information  is 
collected  "only  when  it  has  been  received  for  use  by  an  employee  of  a  DOD 
intelligenoe  component  in  the  course  of  his  official  duties."  Thus,  "collection"  is 
officially  gathering  or  receiving  information  and  an  affirmative  act  leading  to  use  of 
that  information.  For  example,  information  received  firom  the  E3I  about  a  terrorist 
groiq)  is  not  "collected"  unless  and  until  that  information  is  included  in  a  report, 
entered  into  a  data  bank,  or  used  in  some  other  manner  whidi  constitutes  an 
affirmative  intent  to  use  that  information.  Electronic  data  is  "collected"  only  when 
processed  into  intelligible  form. 

B.  "U.S.  person"  defined.  "U.S.  pmson"  is  a  term  of  art  which  describes  the 
class  of  persons  most  intelligence-related  l^;al  restraints  are  designed  to  protect 
The  term  includes  U.S.  citizens,  permanent  resident  aliens,  U.S.  corporations,  and 
unincorporated  entities  comprised  primarily  of  U.S.  persons.  Unless  qpedfic 
information  to  the  contrary  is  obtain^,  persons  or  organizations  outside  the  United 
States  and  aliens  inside  the  United  States  shaU  be  presumed  not  to  be  U.S.  persons. 
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C.  Prerequisites  to  collection.  Information  which  identifies  a  U.S.  person 
may  be  collected  by  a  £NDN  intelligence  component  only  if  the  information  is 
necessary  to  the  conduct  of  a  functiQn  assigned  to  that  component  and  the 
information  falls  into  one  of  the  following  categories: 

1.  Publicly  available  information; 

2.  information  about  a  person  who  consents  to  its  collection; 

3.  information  necessary  for  administrative  purposes; 

4.  overhead  reconnaissance  not  directed  at  specific  U.S.  persons; 

5.  information  arising  out  of  a  lawful  persormel,  ph3rBical,  or 
communications  security  investigation; 

6.  information  concerning  persons  who  are  reasonably  believed  to  be 
potential  sources  of  assistance  to  intelligence  activities  for  the  purpose  of  determining 
their  suitability  or  credibility; 

7.  information  needed  to  protect  the  safety  of  any  persons  or 
organizations; 

8.  information  about  a  U.S.  person  who  is  reasonably  bdieved  to  be 
engaged  in  international  narcotics  activity; 

9.  information  can  be  collected  about  a  U.S.  person  if  necessary  to 
protect  foreign  intelligence  or  counterintelligenoe  methods  from  unauthor^ed 
disclosure,  provided  that  the  person  in  question  has  access  to,  had  access  to,  or  is 
otherwise  in  possession  of  information  concerning  foreign  intelligenoe  or 
counterintelligence  sources  and  methods  (Within  the  United  States,  intentional 
collection  of  such  information  shall  be  limited  to  persons  who  are  present  or  former 
DOD  employees;  present  or  former  intelligmce  agency  contractors  or  their  present 
or  former  employees;  or  applicants  for  any  such  employment  or  contracting.); 

10.  information  constituting  counterintelligence  may  be  collected 
about  a  U.S.  person  if  there  is  a  reasonable  suspicion  that  person  is  engaged  in,  or 
about  to  engage  in,  intelligenoe  on  behalf  of  a  foreign  power,  or  international  terrorist 
activities  (Information  may  also  be  collected  about  persons  in  contact  with  an 
individual  described  in  the  preceding  sentence  for  the  purpose  of  identifying  such 
persons  and  assessing  tiieir  relationship  with  said  individual.);  or 
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11.  subject  to  very  stringent  limitations,  particularly  within  the 
United  States,  information  may  be  collected  about  a  U.S.  person  if  the  information 
constitutes  foreign  intelligence.  To  constitute  foreign  intelligenoe,  the  person  about 
whom  information  is  sought  must,  in  general,  be  acting  for  a  foreign  power,  involved 
with  international  terrorism  or  international  narcotics  traffic,  prisoners  of  war, 
missing  in  action,  or  victims  or  targets  of  terrorists.  Such  information  may  be 
collected  only  by  overt  means  unless  the  head  of  the  DOD  intelligenoe  component 
concerned,  or  his  single  designee  approves,  after  indicating  that  certain  specified 
conditions  are  met. 


0608  HANDLING  QUESTIONABLE  INFORMATION 

If  an  agen(7  receives  information  which  is  not  "collectible,"  the 
information  should  not  be  accepted;  if  already  aco^ted,  the  agency  should  burn  the 
document,  erase  the  data,  purge  it  firom  the  i^srstem,  etc.  If  the  information  pertains 
to  the  functions  of  another  governmental  agency,  it  may  be  sent  to  such  agency  for 
possible  use.  If  doubt  exists  about  the  collectibility  of  a  particular  piece  of 
information,  the  agency  must  seek  a  "collectibility  determination."  An  agency  is 
authorized  to  retain  the  information  temporarily  in  its  files  for  up  to  90  days  pending 
the  receipt  of  such  a  determination.  No  dissemination  is  permitted,  except  directly 
to  a  collectibility  determination  authority.  Legal  determinations  may  be  made  with 
the  assistance  of  a  supporting  SJA  or  OJAG  (Code  015)  Special  Programs  Office. 


0809  OTHER  POUCY  CONSIDERATIONS.  Procedure  2  makes  three 
important  policy  points. 

A.  The  collection  of  information  relating  to  U.S.  persons  iB  not  authorized 
solely  because  of  lawful  domestic  activities  which  are  opposed  to  government  or 
administration  policy. 

B.  Regardless  of  where  collected  and  the  categoiy  of  the  information, 
collection  of  information  about  U.S.  pm^ns  must  be  accomplished  ly  the  least 
intrusive  means  possible  (as  discussed  below). 

C.  Within  the  United  States,  "Foreign  Intelligence  Information"  concerning 
U.S.  persons  may  only  be  collected  by  ov^  means,  unless  specific  written  s^proval 
had  been  granted  by  DNI,  COMNAVINTUOM,  DIRINT  (Marine  Ccnps),  or  the 
Director  of  the  NCIS  for  some  alternative  means  of  collection. 
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0810  RETENTION  OF  INFORMATION 

Procedure  3  governs  the  kinds  of  information  about  the  U.S.  persons  that 
may  knowingly  be  retained  by  a  DON  intdligence  component  without  the  consent  of 
the  person  whom  the  information  concerns. 

A.  Retention  defined.  "Retention"  means  more  than  merely  retaining 
information  in  files;  it  is  retention  plus  retrievability  by  reference  to  the  person's 
name  or  other  identifying  data.  \^ere  retention  of  information  is  required  for 
administrative  purposes,  or  where  such  retention  is  required  by  law  or  court  order, 
the  rules  and  restrictions  of  Procedure  3  do  not  apply.  In  addition,  information 
acquired  prior  to  1  December  1982,  the  effective  date  of  Executive  Order  No.  12,333 
may  be  retained  without  screening  so  long  as  retention  was  in  compliance  with 
explicable  law  and  previous  exeoitive  orders.  An  intelligence  component  cannot 
circumvent  the  spirit  of  this  rule  by  simply  filing  uncollectible  or  unauthorized 
information  about  U.S.  persons  in  a  manner  not  retrievable  by  reference  to  the 
person's  name  or  other  identifying  data. 

B.  Deletion  of  information.  DON  does  not  retain  information  about  U.S. 
persons  if  not  necessary  to  an  ongoing  mission  or  function.  If  necessary,  a  DON 
intelligence  component  may  delete  the  names  of  U.S.  persons  firom  some  files  and 
substitute  generic  terms  or  s3mbols  in  their  place,  but  only  when  retention  of  the 
documents  is  otherwise  necessary.  When  a  DON  intelligence  component  is  advised 
that  information  is  not  collectible  pursuant  to  a  Procedure  2  collectibility 
determination,  that  information  must  be  removed  fi’om  the  component's  files. 

C.  Incidentally  acquired  information.  To  be  retainable,  inddentaUy 
acquired  information  on  U.S.  persons  must  first  have  been  collectible  under  one  of  the 
Procedure  2  categories  as  if  it  were  intentionally  acquired.  The  information  must  also 
fall  under  one  of  three  additional  criteria: 

1.  The  information  must  be  necessary  to  understand  or  assess  foreign 
intelligence  or  counterintelligence; 

2.  the  information  must  be  either  foreign  intelligenoe  or 
counterintelligence  which  has  been  collected  firom  electronic  surveillance;  or 

3.  the  information  must  be  incidental  to  other  authorized  collection 
and  indicates  some  involvement  in  activities  that  may  violate  federal,  state,  local,  or 
foreign  law. 
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D.  Duration  of  Retention.  Duration  of  retention  is  governed  1^ 
SECNAVINST  5210.8C,  or  other  specific  records  management  instructions  for  unique 
functions  (e.g.,  SECNAVINI?r  3820.2D).  Access  to  retained  information  is  limited  to 
those  with  a  need  to  know. 


0811  DISSEMINATION  OF  INFORMATION 

A.  Procedure  4.  Procedure  4  governs  the  criteria  for  dissemination  of 
information  about  U.S  persons,  without  tiieir  consent,  which  a  DON  intelligence 
component  has  collected  and  retained.  If  consent  has  been  given,  dissemination  is 
permitted  consistent  with  that  consent.  Procedure  4  does  not  apply  to  information 
coUected  solely  for  administrative  purposes  or  dissemination  pursuant  to  law  or  a 
valid  court  order,  nor  does  it  justify  dissemination  in  violation  of  the  Privacy  Act 

B.  Dissemination  determinations.  Dissemination  determinations  involve 
a  two-step  process.  First,  the  holder  of  the  information  must  make  a  determination 
that  the  prospective  recipient  wiU  use  the  information  for  a  lawful  government 
function  and  that  the  information  is  needed  ly  the  prospective  recipient  for  that 
particular  function.  Once  this  threshold  test  is  met,  then  the  information  must  fit 
into  one  of  five  categories  before  it  may  be  disseminated  without  consent.  Any 
dissemination  beyond  the  p'^rmissible  limits  of  Procedure  4  must  be  sqpproved  in 
advance  by  the  OJAG  or  OGC,  following  coordination  with  the  DOJ  and  the  DOD 
General  Coimsel.  If  the  prospective  recipient  is; 

1.  A  DOD  employee  or  contractor,  the  information  must  be  needed 
in  the  course  of  that  employee's  ofiicdal  duties; 

2.  a  federal,  state,  or  local  law  enforcement  entity,  the  information 
must  indicate  involvement  in  activities  which  may  violate  laws  that  ratify  is 
responsible  to  enforce; 

3.  an  agency  within  the  intelligence  commimify ,  the  information  may 
be  disseminated  without  advance  determination  of  potential  need  to  aUow  the 
prospective  recipient  agency  to  determine  its  relevancy; 

4.  a  non-law  enforcement,  non-intelligence  agency  of  the  federal 
government,  then  the  information  must  be  related  to  the  performance  of  a  lawful 
government  function  of  that  agency;  or 

5.  a  foreign  government,  then  the  information  must  be  authorized 
for  dissemination  and  undertaken  pursuant  to  an  agreement  or  other  understanding 
with  that  government. 
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0812  RULE  OF  THE  LEAST  INTRUSIVE  MEANS 

This  rule  prescribes  the  hierarchy  of  increasin^y  intrusive  collection 
techniques  which  must  be  considered  before  an  intelligence  component  engages  in 
collection  of  information.  First,  to  the  extent  feasible,  information  must  be  collected 
from  publicly  available  materials  or  with  the  consent  of  the  person  or  persons 
concerned.  Next,  if  collection  frum  these  sources  is  not  feasible,  then  cooperating 
sources  may  be  ui^.  Third,  if  neither  publicly  available  information  nor  cooperating 
sources  are  sufficient  or  feasible,  then  collection  may  be  pursued  using  other  lawful 
investigating  techniques  which  require  neither  a  judicial  warrant  nor  the  approval 
of  the  Attorney  General  of  the  United  States.  Finally,  when  none  of  the  first  three 
approaches  has  been  sufficient  or  feasible,  fhen  the  collecting  intelligence  component 
may  seek  sq)proval  for  use  of  one  of  the  techniques  which  require  a  warrant  with  the 
approval  of  the  Attorney  General. 


0613  LIMITATIONS  ON  COLLECTION  OF  FOREIGN  INTELUGENCE 

Where  special  collection  techniques  are  employed  in  the  United  States, 
foreign  inteUigence  concerning  U.S.  persons  may  be  collected  only  where  the 
information  sou^t  is  significant,  coorduiation  has  been  effected  with  the  FBI,  and 
the  use  of  other  than  overt  means  has  been  approved  by  the  head  (or  designee)  of  the 
intelligence  component  concerned. 


0814  JURISDICnONINCOUNTERINTELLIGENCElNVESTIGATIONS 

Where  counterintelligence  investigations  are  involved,  coordination  with 
the  FBI  is  not  required  if  the  subject  of  the  investigation  is  solely  under  the  Navy's 
investigative  jurisdiction.  These  include  active-duty  Navy  personnel  and 
investigations  of  incidents  involving  Navy  reservists  which  occurred  while  on  active 
duty  within  the  Navy,  NCIS  has  jurisdiction  over  counterintelligence  investigations. 
Thou^  not  required,  in  most  cases  coordination  may  be  desired  to  ensiure 
thoroug^ess  of  results. 


0815  ELECTRONIC  SURVEILLANCE 

Procedure  5  is  confined  to  electronic  surveillance  activities  of  DON 
intelligence  components  for  foreign  intelligence  and  counterintelligence  purposes, 
domestic  counterintelligence  purposes,  and  to  certain  technical  aspects  of  electronic 
surveillance  which  are  closely  allied  with  foreign  intelligence  collection  and 
counterintelligence  activities.  The  policies,  procedures,  and  restrictions  governing 
interception  of  wire  and  oral  communications  in  the  use  of  pen  registers  and  related 
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devices  for  law  enforcement  purposes,  both  in  the  United  States  and  abroad,  are 
covered  by  other  instructions  (e.g.,  SECNAVINST  5820.7  and  OPNAVINST  1620.2). 
Procedure  5  applies  to  the  following  DON  intelligence  activities: 

A  All  electronic  surveiUance  conducted  WITHIN  the  United  States  to 
collect  "foreign  intelligence  information"; 

B.  aU  electronic  surveillance  conducted  OUTSIDE  the  United  States  hy 
DON  intelligence  components,  for  intelligence  and  counterintelligence  purposes,  and 
directed  against  U.S.  persons  who  under  the  circumstances  have  a  reasonable 
expectation  of  privacy; 

C.  signals  intelligence  activities  by  elements  of  the  Department  of  the  Navy 
signals  intelligence  components  that  involve  collection,  retention,  and  dissemination 
of  foreign  communications  in  military  tactical  communications; 

D.  Navy  intelligence  use  of  electronic  equipment  for  technical  surveillance 
countermeasures  purposes; 

E.  developing,  testing  and  calibration  by  DOD  intelligence  components  of 
electronic  equipment  that  can  be  used  to  intercept  or  process  communications  and 
noncommimications  signals; 

F.  training  of  persoimel  by  DOD  intelligence  components  in  the  operation 
and  use  of  electronic  communications  and  surveiUance  equipment;  and 

G.  the  conduct  of  vulnerability  and  hearability  surveys  by  DOD  intelligence 
components. 


0816  FISA 

Procedure  5  implements  the  Foreign  Intelligence  SurveiUance  Act  of 
1978  (FISA),  50  U.S.C.  §  1801  et  seq.  FISA  covers  certain  inteUigence  activities  in 
the  United  States.  The  requirements  of  DOD  Regulation  5240. 1-R,  however,  extend 
beyond  those  boundaries  to  any  and  aU  el»:tronic  surveiUance  of  U.S.  persons  outside 
the  United  States  carried  out  by  any  DON  inteUigence  component,  regardless  of 
target,  location,  or  purpose. 

A  FISA  requirements.  FISA  requires  a  judicial  warrant  authorizing  the 
foUowing  activities  WITHIN  the  United  States,  for  foreign  inteUigence  or 
counterinteUigence  purposes,  before  such  an  activity  may  begin: 
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1.  The  acquisition  of  a  wire  or  radio  communications  sent  to  or  firom 
the  United  States  by  intentionally  targeting  a  known  U.S.  person  in  the  United 
States  under  drcumstances  in  which  the  person  has  a  reasonable  expectation  of 
privacy  and  where  a  warrant  would  be  required  for  law  enforcement  purposes; 

2.  a  wire  tap  to  intercept  a  wire  communication  (such  as  atelephone, 
telegraph,  teleprinter,  facsimile  and  digital  communications); 

3.  radio  intercepts  of  private  radio  transmissions  in  which  all  of  the 
communicants  are  located  within  the  United  States;  or 

4.  the  use  of  any  electronic,  mechanical,  or  other  monitoring  devices 
to  acquire  information  other  than  a  wire  communication  or  radio  communication 
under  certain  circumstances  in  which  a  person  has  a  reasonable  expectation  of 
privacy  and  where  a  warrant  would  be  required  for  law  enforcement  puiposes. 

B.  FISA  judges.  Under  the  FISA,  the  Chief  Justice  of  the  U.S.  Supreme 
Court  designates  seven  U.S.  district  court  judges,  each  of  whom  will  hear  ^plications 
for  and  grant  orders  (i.e.,  warrants)  approving  electronic  surveillance  imder  the  Act. 
FISA  further  provides  for  the  Chief  Justice  to  designate  three  additional  judges  firom 
the  U.S.  District  Court,  or  courts  of  appeals,  to  sit  as  a  special  appellate  court  to  hear 
appeals  by  the  United  States  firom  denials  of  ^plication  made  by  any  one  of  the 
seven  District  Court  judges.  Finally,  under  the  FISA,  the  government  may  further 
appeal  denials  fi-om  the  special  appeUate  court  to  the  Supreme  Court. 


0817  OBTAINING  FISA  WARRANTS 

The  Navy  obtains  its  FISA  warrants,  as  do  other  federal  agencies, 
throu^  the  U.S.  Attorney  General.  AU  DON  requests  are  coordinated  with  OJAG 
and  OGC  and  must  be  submitted  throu^  the  DOD  Gieneral  Ck)unsel  to  the  Attorney 
General. 


0818  ELECTRONIC  SURVEILLANCE 

"Electronic  siirveillanoe"  is  acquisition  of  a  nonpublic  communication  by 
electronic  means  without  the  consent  of  a  person  who  is  a  party  to  an  electronic 
communication  or,  in  the  case  of  a  nonelectronic  commimication,  without  the  consent 
of  the  person  who  is  visibly  present  at  the  place  of  the  communication.  Electronic 
surveillance  is  either  consensual  or  nonconsensual.  Nonconsensual  electronic 
surveillance  involves  the  concept  of  a  reasonable  e}q)ectation  of  privacy;  consensual 
does  not.  The  regulatory  firamework  of  Procedure  5  may  be  further  subdivided  into 
nonemergency  and  emergency  situations,  situations  whic^  occur  within  or  outside  the 
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United  States,  and  activities,  which  affect  U.S.  persons  or  non-U.S.  persons.  No 
iqiproval  is  required  for  consensual  surveillance;  the  approval  required  in  various 
nonconsensual  scenarios  is  discussed  below. 

A.  In  the  United  States.  Activities  directed  at  any  U.S.  person  or  other 
person  inside  the  United  States  must  be  approved  by  the  FISA  court  upon  a  showing 
that  probable  cause  exists  to  believe  that  the  target  is  a  foreign  power  or  agent 
thereof  and  that  the  targeted  place  is  about  to  be  used  by  that  power  or  agent.  In 
emergenQr  situations,  activities  may  be  authorized  by  the  Attorney  General's 
certification  in  writing  that  the  targeted  surveillance  is  commimications  exclusively 
between  and  among  foreign  powers  and  that  the  targeted  place  is  imder  open  and 
exclusive  control  of  a  foreign  power.  Even  in  emergency  drcumstances,  all  such 
requests  must  be  submitted  through  the  chain  of  command  for  sq>proval  by  the 
Attorney  General.  Electronic  surveillance  in  these  cases  must  be  preceded  by  the 
approval  by  the  Attorney  General,  pending  securing  a  FISA  warrant  within  24  hours. 

B.  Outside  the  United  States 

1.  U.S.  persons.  In  nonemergency  situations,  the  Attorney  General 
may  authorize  nonconsensual  electronic  surveillance  where  necessary  to  obtain 
sig^cant  foreign  intelligence  or  counterintelligence  information  which  is  not 
available  through  less  intrusive  means  and  based  upon  probable  cause  that  the  target 
is  a* 


a.  Person  involved  in  clandestine  intelligence  activities, 
sabotage,  or  international  terrorism  on  behalf  of  a  foreign  power; 

b.  an  ofHcer  or  employee  of  a  foreign  power; 

c.  a  person  imlawfiilly  acting  for  a  foreign  power; 

d.  a  corporation  or  other  entity  owned  or  controlled  by  a 

foreign  power;  or 

e.  a  person  in  contact  or  collaboration  with  a  foreign  power's 
intelligence  or  security  service  for  purposes  of  providing  access  to  U.S.  classified 
information  or  material. 

2.  Emergency  situations.  In  emergency  situations,  nonconsensual 
electronic  surveillance  may  be  directed  at  U.S.  persons  abroad  at  the  order  of: 
SECDEF;  Deputy  SECDEF;  SECNAV;  Under  SECNAV;  the  Director,  National 
Security  Agency  ^SA);  the  Deputy  Director  for  Operations,  NSA;  or  a  general  or  flag 
officer  at  the  overseas  location  in  cjuestion  having  responsibility  for  either  the  subject 
of  the  surveillance  or  responsibility  for  the  protection  of  persons,  installations,  or 
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property  endangered.  Exercise  of  i^proval  in  these  drcumstanoes  is  limifarf  to  cases 
where  securing  iq>proval  of  the  Attorney  General  is  not  practical  because: 

a.  The  time  required  would  cause  failure  or  delay  in  obtaining 
significant  foreign  intelligenoe  or  counterintelligence  and  such  a  failure  or  dday 
would  result  in  substantial  harm  to  the  national  security; 

b.  a  person's  life  or  physical  safety  is  reasonably  believed  to 
be  in  immediate  danger;  or 

c.  the  physical  security  ofa  defense  installation  or  government 
property  is  reasonably  believed  to  be  in  immediate  danger. 

3.  Non-U.S.  persons.  Nonconsensual  electronic  surveillance  may  be 
directed  at  non-U.S.  persons  abroad  to  support  any  lawful  function  ass^pied  to  the 
Navy  intelligence  component,  regardless  of  whether  an  emergency  situation  exists. 


0819  SIGNALS  INTELUGENCE  ACnVITIES 

A.  Certain  DON  elements  are  a  part  of  the  U.S.  signals  intelligenoe  es^stem. 
The  US  SIGINT  83rstem  is  the  unified  organization  for  US  SIGINT  activities  imder 
the  direction  of  the  Director,  National  Security  Agency  /  Chief,  Central  Security 
Service  (DIHNSA  /  CHCSS),  is  comprised  of  the  NSA  /  CSS,  the  components  of  the 
military  services  authorized  to  conduct  ^GINT  activities,  and  certain  other  activities 
authorized  by  the  National  Security  Counsel  or  SECDEF  to  conduct  SIGINT 
collection,  processing,  and  /  or  dissemination  activities. 

B.  All  U.S.  SIGINT  operations  are  conducted  by  the  authority  of  the 
DIRNSA  /  CHCSS  who  maintains  direct  contact  with  the  Attorney  General  for  the 
purposes  of  securing  emergency  iq)proval  for  electronic  surveillance  (ie., 
nonconsensual)  under  the  FISA  and  for  the  purposes  of  securing  warrants  finom  the 
FISA  court. 


0820  DEFINITIONS  OF  SIGINT 

A.  DOD  Relation  5240. 1-R  defines  SIGINT  as  "a  category  of  intdligence 
including  communicaticms  intelligence,  electzxmic  intelligence,  foreign  instrumentation 
signals  intelligence—either  individually  or  in  combination." 
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B.  "Generic"  SIGINT  is  a  broad  category  of  intelligence  which  includes,  but 
is  not  limited  to,  nonconsensual  electronic  surveillance.  SIGINT  encompasses  much 
more  than  nonpublic  communications.  It  includes  the  intero^tion  of  public 
communication  signals  and  of  other  noncommunications  electronic  signals. 

C.  For  purposes  of  SIGINT  activities  under  SECNAVINST  3820.3  and  the 
underl3dng  regulatory  and  statutory  framework,  however.  Procedure  5  only  governs 
certain  nonconsensual  electronic  surveillance  activity.  Specifically,  it  covers  only 
those  SIGINT  activities  which  involve  the  coUection,  retention,  and  dissemination  of 
foreign  communications  and  military  tactical  communications.  Therefore,  Procedure 
5  does  not  apply  to  SIGINT  activities  to  coUect  public  communications  and 
noncommunications  electronic  signals. 


0821  INCIDENTAL  ACQUISITION  OF  INFORMATION  ABOUT  U.S. 

PERSONS 

A.  Because  SIGINT  collection  activities  are  so  extensive,  they  may 
accidentally  involve  the  acquisition  of  information  concerning  U.S.  persons  without 
their  consent,  and  the  interception  of  communications  originated  or  intended  for 
receipt  in  the  United  States  without  the  consent  of  a  party  to  the  communication. 
Because  of  the  pervasive  difficulty,  if  not  impossibility,  in  discriminating  between 
signals  in  such  a  manner  as  to  preclude  "electronic  surveillance"  of  U.S.  persons,  the 
underlying  regulatoiy  control  system  reaches  to  and  controls  aU  SIGINT  activities 
which  are  directed  toward  nonpublic  communications,  even  those  characterized  as 
foreign.  The  S3rstem  presumes  those  communications  are  protected  under  the  fourth 
amendment  and  thus  requires  action  of  the  law  whenever  there  is  a  reasonable 
potential  that  there  will  be  incidental  acquisition  of  a  U.S.  person's  communications. 

B.  For  the  puiposes  of  SIGINT,  communications  concerning  a  U.S.  person 
are  those  in  which  a  U.S.  person  is  identified  in  the  commimications.  A  U.S.  person 
is  identified  when  that  person's  name,  unique  title,  address,  or  other  personal 
identifier  is  revealed  in  the  conununication  in  the  context  of  activities  conducted  by 
that  person  or  activities  conducted  by  others  and  related  to  that  person.  [U.S.  person 
for  SIGINT  purposes  is  defined  slightly  differently.] 


0822  APPUCABIUTY  OF  THE  FISA  TO  SIGINT 

The  FISA  applies  to  any  SIGINT  activity  involving  communications  sent 
to  or  from  the  United  States  in  which  the  commimicants  have  a  reasonable 
e3q)ectation  of  privacy;  any  wiretap  for  SIGINT  purposes  in  the  United  States; 
acquisition  of  private  radio  signals  where  all  communicants  are  located  in  the  United 
States;  and  use  of  SIGINT  devices  within  the  United  States. 
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0823  CONTROL  AND  OVERSIGHT  OF  SIGINT  OPERATIONS 

The  policies  and  procedures  for  the  control  and  oversight  of  SIGINT 
operations  are  contained  in  various  US  SIGINT  system  directives  (USSID)  pertaining 
to  SIGINT  activities  and  organizations  within  the  US  SIGINT  ^s^tem.  General 
guidance  is  published  in  USSID  18,  the  distribution  of  which  is  stricUy  controlled  and 
limited  to  those  organizations  within  the  US  SIGINT  q^stem  which  have  a  need  to 
know. 


0824  TECHNICAL  SURVEILLANCE  COUNTERMEASURES  (TSCBf) 

TSCM  refm«  to  the  use  of  electronic  surveillance  equipment,  or  electronic 
or  mechanical  devices  solely  determining  the  existence  and  capability  of  electronic 
surveillance  activity  being  attempted  by  unauthorized  persons,  or  for  determining 
susceptibility  of  electronic  equipment  to  such  unlawful  electronic  surveillance  (e.g., 
detecting  "bugs,"  "wiretaps,"  etc).  TSCM  activity  may  be  undortaken  only  following 
authorization  or  consent  of  the  official  or  commander  in  charge  of  the  installation, 
facility,  or  organization  which  is  the  olgect  of  such  smvioes.  TSCM  services  must  be 
limited  in  duration  to  the  minitnutn  time  required  to  accomplish  the  specific  TSCM 
mission,  and  access  to  the  informational  contents  of  communications  acquired  during 
any  particular  TSQd  activity  must  be  strictly  controlled.  DOD  Instruction  5240.5; 
DOD  Directive  5200.19;  OPNAVINST  C~5510.93E. 


0825  DEVELOPING,  TESTING  AND  CALIBRATING  EQUIPMENT 

The  regulation  of  activities  pertaining  to  developing,  testing,  and 
calibration  of  electronic  equipment  under  DOD  Regulation  5240. 1-R  readies  to  the 
protection  of  communications  signals  in  the  laboratory  environment.  The  parameters 
of  signals  and  types  of  signals  which  may  be  used  are  limited  in  such  a  manner  as 
to  ensure  the  protection  of  any  communicant’s  reasonable  eiqiectation  of  privacy,  even 
where  use  and  acquisition  of  the  underlying  signals  carrying  those  protected 
conversations  are  in  a  laboratory  context 


0826  TRAINING  AdlVlTIES 

The  training  of  personnel  in  the  operation  and  use  of  dectronic 
communications  and  surveillance  equipment  is  also  regulated  hy  DOD  Regulation 
5240.1-R.  Procedure  5  covers  three  specific  areas:  training  guidance,  training 
limitations,  and  the  retention  and  dissemination  of  information  collected  during 
training. 
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0827  VULNERABIIOT  AND  HEARABILTIT  SURVEYS. 

These  surveys  are  signal  security  (SIGSEC)  assessment  tediniques  and 
are  to  be  used  only  for  communication  security  (COMSEC)  puiposes.  "Vulnerability 
Surv^"  refer  to  the  acquisition  of  radio  firequenqr  propagation  and  its  subsequent 
analsrsis  to  determine  empirically  the  vulnerability  of  the  transmission  media  to 
interception  by  foreign  intelligenoe  services.  "Hearability  Surv^"  refer  to 
monitoring  radio  communications  to  determine  whether  a  particular  radio  signal  can 
be  received  at  one  or  more  locations  and,  if  reception  is  possible,  to  determine  the 
quality  of  rec^tion  over  time. 


0628  CONCEALED  MONITORING 

"Concealed  monitoring"  is  the  subject  of  Procedure  6.  Concealed 
monitoring  is  comprised  of  five  essential  elements.  The  first  element  is  "targeting” 
(i.e.,  the  monitoring  is  being  specifically  directed  against  "a  particular  person  or  group 
of  persons"  and  "without  their  consent").  For  the  activity  to  be  characterized  as 
concealed  monitoring,  it  must  be  done  by  "electronic,  optical,  or  mechanical  devices." 
Concealed  monitoring  must  be  conducted  in  a  "surr^titious  and  continucms  manner." 
Monitoring  is  surreptitious  when  it  is  targeted  in  a  manner  designed  to  keep  the 
subject  of  the  monitoring  unaware  of  it.  Monitoring  is  continuous  if  conducted 
without  interruption  for  a  substantial  period  of  time. 


0829  SCOPE  OF  CONCEALED  MONITORING.  Navy  intelli^ce 
components  may  use  concealed  monitoring  only  in  connection  with  lawful  operational 
activities  designed  to  collect: 

A.  Foreign  intelligenoe  (i.e.,  information  relating  to  capabilities,  intentions, 
and  activities  of  foreign  powers,  organizations,  or  persons);  or 

B.  CSounterintelligenoe  (i.e.,  information  gathmed  to  protect  against 
espionage,  other  intelligenoe  activities,  sabotage,  or  assassinations  conducted  for  or 
on  behalf  of  foreign  powers,  organizations,  persons,  or  international  terrorist 
activities — but  not  including  personal,  phsnsical,  document,  or  communications 
security  programs  information). 


0630  TESTS  FOR  CONCEALED  MONITORING 

To  come  within  the  ambit  of  Procedure  6,  concealed  monitoring  must  be 
conducted  within  the  United  States  or  be  directed  against  a  U.S.  person  outside  the 
United  States.  Concealed  monitoring  of  non-U.S.  persons  abroad  may  be  omducted 
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for  any  lawful  function  assigned  to  the  specific  DON  intelligence  oonqranent.  In 
addition,  the  person  who  is  the  subject  of  concealed  monitoring  under  Procedure  6 
must  not  have  a  reasonable  expectation  of  privacy  in  the  activities  to  be  monitored. 
Within  the  context  of  Procedure  6,  a  reasonable  e9q)ectation  of  privacy  is  the  extent 
to  which  a  reasonable  person  in  a  particular  drcumstance  is  entitled  to  believe  his 
actions  are  not  subject  to  monitoring  fay  electronic,  optical,  or  mechanical  devices. 
(The  presence  or  absence  of  this  reasonable  eaqpectation  of  privacy  is  the  most 
fundamental  distinction  between  "concealed  monitoring"  and  "electronic 
surveillance.")  Thus,  since  no  reasonable  expectation  of  privaqr  is  involved,  no 
warrant  would  be  required  if  similar  acfivify  were  carried  out  for  law  enforcement 
purposes. 


0831  ADTHORTIY  FOR  CONCEALED  MONITORING 

Requests  for  approval  for  concealed  monitoring  should  be  coordinated 
with  the  legal  advisor  to  the  approval  authority.  Within  the  Navy,  ipproval 
authorities  are:  the  Director,  Naval  Intelligence;  the  Director  of  Intelligence,  U.S. 
Marine  Corps;  and  the  Director,  Naval  Criminal  Investigative  Service.  Ddegation 
of  this  approval  authority  is  not  permitted. 


0832  PHYSICAL  SEARCHES 

Thysical  searches"  are  the  subject  of  Procedure  7.  DON  inteUigenoe 
personnel  have  l^ted  arrest  powers,  depending  on  the  organization  involved.  Where 
lawful  arrests  are  made,  the  arresting  DON  intelligence  personnel  eqjoy  "search 
incident  to  arrest"  powers  to  the  same  extent  as  any  other  law  enforcmnent  officer. 
Similarly,  intelligence  personnel  may  conduct  a  Terry  pat-down  /  firisk  for  wespons 
as  necessary  while  performing  legitimate  intelligence  functions;  reasonable  suspicion 
is  required  and  contraband  found  may  be  seized. 


0833  MATTERS  OUTSIDE  THE  SCOPE  OF  PROCEDURE  7 

The  provisions  of  Procedure  7  are  not  intended  to  impinge  upon  the 
commander’s  authority  (including  commandme  of  DON  intelligence  components) 
under  the  Military  Rules  of  Evidence  to  authorize  probable  cause  searches  of  persons 
and  places  under  their  control  in  exercising  their  law  enforcement  responsibilities  and 
to  conduct  searches  and  inspections  under  the  appropriate  circumstances.  Procedure 
7  does  not  restrict  consensual  searches  or  examinations  of  areas  under  the  plain  view 
doctrine,  provided  that  view  is  not  enhanced  fay  technological  means  in  a  mannmr  to 
invade  a  reasonable  ejqpectation  of  privacy,  nor  does  Procedure  7  govern  examinations 
of  abandoned  property. 
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0834  NONCONSENSUAL  PHYSICAL  SEARCHES 

A.  In  the  United  States.  Und^  Procedure  7,  searches  may  be  conducted 
only  for  oounterintelligenoe  purposes  and  only  of  the  pmson  or  properly  of  active  duty 
military  personnel.  Absent  exigent  drcumstanoes,  the  search  must  be  authorized 

a  militmy  judge  or  a  military  commander  under  Mil.R.Evid.  315(d)  and  based  on  a 
finding  of  probable  cause  to  believe  the  subject  of  the  search  is  acting  as  an  agent  of 
a  foreign  power.  Requests  may  be  made  of  tiie  FBI  or  other  law  enforcement  agencies 
to  coiuluct  othm:  searches  beyond  this  limited  authority  where  necessary. 

B.  Outside  the  United  States.  United  States  persons  do  not  forfeit  fourth 
amendment  protections  while  overseas.  Using  the  same  standards  as  for  searches 
within  the  United  States,  searches  of  servicemembers  may  be  authorized  by 
ippropriate  officials  under  MiLREvid.  315(d).  For  noiunilitary  U.S.  persons  the 
standards  are  the  same,  but  approval  must  be  obtained  firom  the  U.S.  Attorn^ 
General.  Nonconsensual  ph3rsical  searches  of  non-U.S.  persons  may  be  performed  for 
any  lawful  function  assigned  to  the  searching  Navy  Intelligence  activity. 


0835  SEARCHES  AND  EXAMINATION  OF  MAIL 

Procedure  8  spplies  to  all  mail  opening  and  mail  cover  for  any  lawful 
function  assigned  to  a  DON  intelligence  component.  A  letter,  package,  or  other  item 
becomes  "mail"  as  soon  as  it  enters  the  U.S.  postal  system  and  it  retains  its  character 
"mail"  till  it  leaves  that  system,  either  ly  delivery  to  the  intended  addressee  or  the 
addressee's  agent.  Opening  mail  is  a  search  for  fourth  amendment  purposes. 

A.  First  class  mail.  Intelligence  components  are  prohibited  firom  detaining 
or  opening  first  class  mail  within  U.S.  postal  channels  for  foreign  intelligence  or 
oounterintelligenoe  purposes  and  firom  even  requesting  such  action  by  the  U.S.  Postal 
Service.  For  postal  regulation  purposes,  first  dass  mail  is  consider^  sealed  against 
inspection;  searches  of  first  dass  mail  on  the  U.S.  postal  channels  may  be  authorized 
only  for  law  enforcement  purposes,  induding  the  limited  law  enforcement 
responsibilities  of  DON  intelligence  components.  First  dass  mail  may  be  searched 
pursuant  to  a  lawful  search  warrant  duly  issued  by  a  Federal  court.  Further,  such 
mail  may  be  detained  upon  reasonable  suspidon  for  a  brief  period  of  time  to  assemble 
evidence  suffident  to  satisty  the  probable  cause  requirement  for  a  search  warrant  and 
to  apply  for,  obtain,  and  execute  the  warrant.  DMM  para.  115.31. 

B.  Other  mail.  Second,  third,  and  fourth  dass  mail  is  termed  not  sealed 
against  inspection  and  may  be  detained,  inspected,  or  opened  in  a  variety  of 
legitimate  drcumstanoes  ly  postal  offidals,  induding  pursuant  to  an  approved  DON 
intelligence  component  ms^  cover. 
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0836  MAIL  COVERS 

Mail  cover  means  the  process  by  which  a  record  is  made  of  any  data 
appearing  on  the  outside  cover  of  any  class  of  mail  matter  as  permitted  fay  law,  other 
than  that  necessary  for  the  delivery  of  mail  or  administration  of  the  Postal  Service. 
It  also  indudes  checking  the  contents  of  any  second,  third,  or  fourth  dass  mail  to 
obtain  information  in  the  interest  of:  protecting  national  security;  locating  a  fugitive; 
or  obtaining  evidence  of  commission  or  attempted  commission  of  a  crime.  DOD 
Regulation  4525.6-L,  Chap.  8  §  I.8.a(3);  U.S.  Post  Office  Rules  and  Regulations, 
39  C.F.R  Part  233. 

A.  Authorization.  Mail  covers  may  be  conducted  pursuant  tc  an  order 
issued  fay  an  iqppropriate  postal  offidal  based  upon  a  written  request  from  a  law 
enforcement  agency  which  contains  a  stipulation  of  the  facts  dmonstrating  the 
required  grounds.  For  purposes  of  seeking  mail  covers,  coimterintelligenoe  elemmits 
of  the  DON  intelligence  component  are  considered  law  enforcement  agendes,  but 
thdr  jurisdiction  is  limited  to  counterintelligence  matters  with  criminal  law 
implications  (such  as  espionage,  sabotage,  and  international  terrorism). 

B.  Overseas.  DOD  4525.6-L  provides  that,  within  the  military  postal 
83r8tem  overseas,  the  senior  military  offidal  who  has  responsibility  for  postal 
operations  of  each  migor  command  within  each  military  service  may  order  mail  covers 
within  the  geographic  area  of  the  command  to  which  they  are  assigned.  Limited 
delegation  of  this  authority  is  authorized;  however,  delegation  is  not  permitted  to 
iq>prove  requests  for  covers  on  the  grounds  of  national  security.  For  other  elements 
within  the  U.S.  postal  system,  mail  cover  may  be  ordered  pursuant  to  the  authority 
of  the  chief  postal  inspector  of  the  Postal  Service  and  according  to  procedures  and 
standards  specified  in  39  C.F.R  §  233.3. 


0637  MILITARY  POSTAL  SYSTEM  OVERSEAS 

The  DOD  Postal  Manual^  DOD  4525.6-L,  provides  that  military 
commanders,  induding  naval  inteUigenoe  commanders  mcerdsing  spedal  court- 
martial  jurisdiction  and  military  judges  have  the  authority  under  Mil.R£vid.  315  to 
authorize  probable  cause  searches  and  seizures  of  all  four  dasses  of  mail  whmi  such 
search  or  seizure  is  to  occur  within  the  military  postal  system  overseas;  such  an  order 
is  not  required  for  second,  third,  or  fourth  dass  mail.  Judicial  warrants  to  search 
first  dass  mail  in  other  portions  of  the  U.S.  postal  must  be  secured  in  a 

federal  judicial  proceeding  pursuant  to  Rule  41  of  the  Federal  Rules  of  Criminal 
Procedure.  39  C.F.R  §  233.3. 
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EMERGENCY  SITUATIONS 

Within  U.S.  postal  channels,  any  military  postal  derk  or  postal  ofEioer 
(or  any  person  acting  under  the  authorization  of  such  a  derk  or  postal  officer)  may 
detain,  open,  or  remove  firom  postal  custody,  and  process  and  treat  mail  of  any  dass 
reasonably  suspected  of  imposing  immediate  danger  to  life  or  limb  or  an  immediate 
or  substantial  danger  to  property,  without  a  search  warrant  or  authorization.  This 
detention,  however,  is  limited  to  the  extent  necessary  to  determine  and  eliminate  the 
dangmr.  A  complete  written  report  must  be  filed  promptly. 


0839  MAIL  OUTSIDE  U.S.  POSTAL  CHANNELS 

Opening  mail  to  or  fi*om  U.S.  persons  found  outside  U.S.  postal  channels, 
induding  APO  or  FPO  channels,  is  permitted  only  with  the  approval  of  the  U.S. 
Attorn^  General  based  on  probable  cause  that  the  subject  of  the  search  is  acting  as 
an  agent  for  a  foreign  power.  Where  non-U.S.  persons  are  involved,  searches  may 
be  conducted  for  any  lawful  function  assigned  a  DON  intelligence  component.  DON 
intelligence  components  may  also  request  mail  cover  of  mail  to  or  firom  a  US  person 
which  is  outside  U.S.  postal  channels,  or  covers  of  non-US  persons  outside  U.S. 
postal  channels,  per  the  appropriate  law  and  procedure  of  the  host  gov^nunent  and 
any  SOFA 


0840  PHYSICAL  SURVEILLANCE 

Procedure  9  covers  physical  surveillance  of  U.S.  persons  by  intelligence 
components  for  foreign  intelligence  and  counterintelligence  purposes.  The  term 
"physical  surveiUanoe"  has  two  alternative  definitions;  each  contains  four  essential 
elements.  If  any  element  is  not  met,  the  activity  is  not  subject  to  the  provisions  of 
Procedure  9. 

A  First  alternative.  Physical  surveillance  involves  "systematic  and 
deliberate  observation."  Systematic  and  deliberate  means  that  the  activity  must  be 
both  methodical  or  done  with  purposefiil  regularity,  and  be  intentional  or 
premeditated.  The  surveillance  must  be  "of  a  person"  (i.e.,  a  natural  person),  not  a 
corporation  or  similar  entity.  The  physical  surveillance  may  be  conducted  "by  any 
means"  and  must  be  "on  a  continuing  basis."  On  a  continuing  basis  means  conducted 
without  interruption  for  a  substantial  period  of  time. 

B.  Second  alternative.  Physical  surveillance  is  alternatively  defined  as  the 
acquisition  of  a  nonpublic  communication  by  a  person,  not  a  party  thereto  or  visibly 
present  threat,  through  any  means,  not  involving  electronic  surveillance.  The 
information  ne^  only  be  acqpiired;  the  two-fold  Procedure  2  analysis  for  collection 
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(collection  plus  action  indicating  intent  to  use)  is  inapplicable  here.  Nonpublic 
communication  is  difficult  to  define;  its  Procedure  9  meaning  difiers  firom  its  meaning 
imder  Procedure  5  for  electronic  surveillance  puiposes.  If  an  activity  contemplates 
acquisition  of  a  communication  in  whidi  the  parties  have  a  reasonable  e^qiectation 
of  privaqr  (i.e.,  that  the  contents  of  their  communication  will  remain  private)  it 
cannot  be  physical  surveillance.  (Where  communications  are  concerned,  a  reasonable 
e3q)ectation  of  privacy  must  rast  on  the  part  of  all  communicants  for  the  "^here"  to 
retain  its  protection  from  intrusion.  If  one  communicant  consents  to  governmental 
intrusion,  then  the  fourth  amendment  ri^ts  of  all  communicants  are  effectively 
vitiated.)  Information  is  available  publicly  if  it  has  been  published  or  broadcasted  for 
general  public  consumption,  is  available  on  request  for  a  member  of  the  general 
public,  could  lawfully  be  seen  or  heard  by  a  casual  observer,  or  is  made  available  at 
a  meeting  open  to  the  general  public.  Thus,  a  nonpublic  communication  is  a 
communication  which  is  neither  available  fen*  general  public  consumption  nor  lawfully 
available  to  the  casual  observer. 

C.  Physical  surveillance  and  concealed  monitoring  compared. 

Physical  surveillance  and  concealed  monitoring  are  similar:  concealed  monitoring 
alwa3^  involves  the  use  of  some  electronic,  optical,  or  mechanical  device;  physical 
surveiUance  need  not.  (Concealed  monitoring  must  be  siirreptitious,  while  phjrsical 
surveillance  may  be  done  with  the  subject’s  knowledge.  Both  are  nonconsensual,  and 
there  are  some  dreumstanoes:  in  which  the  techniques  may  overlap. 


0841  PHYSICAL  SURVEILLANCE  WITHIN  THE  UNITED  STATES 

DON  intelligence  components  may  conduct  nonconsensual  physical 
surveillance  of  U.S.  persons  in  the  United  States  only  for  foreign  intelligence  and 
counterintelligenoe  purposes  and  only  against  persons  within  the  investigative 
jurisdiction  of  the  component  conducting  the  surveillance. 

A.  These  persons  include: 

1.  Present  or  former  employees  of  the  DON  intelligence  component 

concerned; 

2.  present  or  former  contractors  of  that  DON  intelligence  component 
and  their  present  or  former  employees; 

3.  applicants  for  employment  with  the  DON  intelligence  component 
concerned  or  with  the  contractors  of  that  component;  and  /  or 

4.  militaiy  servioemembers. 
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B.  Other  restrictions.  DON  intelligmce  components  may  also  conduct 
ph3rsical  survdllanoe  of  a  person  in  contact  with  any  of  the  above  subjects,  but  only 
to  the  extent  necessary  to  identify  that  person.  In  addition,  any  physical  surveillanoe 
of  a  U.S.  person  which  occurs  outside  a  DOD  instaUation  in  the  United  States  must 
be  coordinated  with  the  FBI  and  other  law  enforcement  agencies  that  may  be 
Impropriate.  DON  intelligence  components  may  conduct  physical  surveillance  of  non- 
U.S.  persons  within  the  United  States  for  any  lawful  function  assigned  to  that 
particular  component,  subject  to  the  jurisdictional  limitations  imposed  by  "the 
agreement  between  the  Deputy  Secretary  of  Defense  and  Attorn^  Genmal,  .^nil  5, 
1979." 


0642  PHYSICAL  SURVEILLANCE  OUTSIDE  THE  UNITED  STATES 

Outside  the  United  States,  DON  intelligence  components  may  conduct 
physical  surveillance  of  the  same  U.S.  person  subjects  as  permitted  within  the  United 
States  and  of  any  other  U.S.  persons  in  the  course  of  lawful  foreign  intelligenoe  and 
counterintelligence  investigations,  subject  to  the  following  conditions: 

A.  Such  surveillance  must  be  consistent  with  the  laws  and  policies  of  the 
host  government  and  may  not  violate  any  SOFA; 

B.  any  physical  surveillance  of  a  U.S.  person  abroad  to  collect  fisreign 
inteUigenoe  may  authorized  only  to  obtain  significant  information  that  could  not 
be  obtained  by  other  means;  and 

C.  physical  surveillance  may  be  conducted  of  non-U.S.  persons  abroad  for 
any  lawful  function  assigned  to  the  DON  intelligence  component  concerned. 


0843  THE  NECESSITY  FOR  COVERT  ARRANGEMENTS 

Covert  arrangem^ts  of  intelligenoe  organizations  are  essential  to  the 
performance  of  foreign  intelligenoe  and  coimterintelligence  missions.  By  definition, 
however,  covert  dictates  an  element  of  deception  which  must  be  practiced  within  the 
United  States  as  well  as  within  foreign  countries.  In  recognition  of  the  risk  of  conflict 
with  various  regulatory  statutes  and  other  legal  requirements.  Procedure  10  contains 
a  number  of  controls  on  covert  arrangements  which  attempt  to  ensure  compliance 
with  applicable  laws  and  to  minimize  governmental  intrusion  on  individual  privacy. 
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0844  UNDISCLOSED  PARTICIPATION  IN  ORGANIZATIONS 

Procedure  10  applies  to  the  participation  as  an  ofndal  duty  by  DON 
intelligence  personnel  in  two  broad  categories  of  organizations:  any  organization 
located  within  the  United  States;  and  any  organization  outside  the  United  States 
which  qualifies  as  a  "U.S.  person."  Under  Procedure  10,  participation  is  defined 
broadly  and  includes  virtually  any  action  undertaken  within  the  structure  or 
fi'amework  of  an  organization.  Procedure  10  does  NOT  apply  to  an  individual's 
participation  in  an  organization  where  it  is  solely  personal  (i.e.,  at  the  individual's 
own  initiative  and  expense  and  not  on  behalf  of  the  intelligence  component). 
Participation  is  "on  behalf  of  the  intelligence  component"  only  when  the  participant 
is  asked  to  take  some  action  within  an  organization  for  the  benefit  of  the  requesting 
agency.  This  rule  obtains  even  if  the  intelligence  component  may  acquire  some 
incidental  benefit  as  a  result  of  the  individual's  participation.  Even  if  outside  the 
pale  of  Procedure  10,  howev^er,  activities  must  still  be  based  on  a  legitimate  mission 
requirement;  intelligence  components  do  not  ei\joy  wholesale  license  to  penetrate 
organizations  outside  the  purview  of  Procedure  10. 


0845  CONCEPT  OF  TJ.S.-PERSON  ORGANIZA'HONS" 

A.  Organization.  For  the  purposes  of  Procedure  10,  an  organization  can  be 
virtually  any  group  which  has  some  sort  of  formal  structure.  Outside  the  United 
States,  Proc^ure  10  is  concerned  about  those  organizations  constituting  U.S.  person 
organizations.  Within  the  United  States,  Procedure  10  applies  both  to  U.S.-person 
and  non-U.S.-person  organizations. 

B.  U.S.-person  organization.  A  U.S.-person  organization  is: 

1.  A  unincorporated  association  substantially  composed  of  U.S. 
citizens  or  permanent  resident  aliens;  or 

2.  a  corporation  incoiporated  in  the  United  States,  unless  it  is 
directed  and  controlled  by  a  foreign  government  or  governments.  (A  corporation,  a 
branch,  an  office,  or  a  corporate  subsidiary  outside  the  United  States,  even  if  owned 
"wholly  or  partially"  by  a  corporation  incorporated  in  the  United  States,  is  not  a 
U.S.-person  organization.  Any  organization  which  is  located  outside  the  United 
States  may  be  presumed  not  to  be  a  U.S.-person  organization  unless  specific 
information  to  the  contrary  is  known  to  the  DON  intelligence  component.) 
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0846  UNDISCLOSED  PARTICIPATION 

Participation  in  an  organization  by  DON  intelligence  persoxmel  on  behalf 
of  any  entity  in  the  intelligence  community  is  permitted  only  if  the  participant's 
affiliation  with  naval  inteUigenoe  is  disclosed  or  unless  the  imdisclosed  participation 
is  approved  by  proper  authority. 

A.  Disclosure.  When  disclosure  is  required,  it  must  be  made  to  an 
organization's  executive  officer  or  to  officials  in  charge  of  membership,  attendance, 
or  the  records  of  the  organization.  Disclosure  on  a  membership  application  is 
sufficient  to  meet  this  requirement,  and  the  disclosure  may  be  m^e  the 
individual's  organization  or  by  some  other  component  in  the  intelligence  community 
that  is  otherwise  authorized  to  take  such  action  on  behalf  of  naval  intelligence. 

B.  Approval.  The  CO  may  approve  the  following  activities,  recognizing  that 
approval  in  these  circumstances  is  limited  to  coUection  of  significant  foreign 
intelligence  that  is  generally  made  available  to  participants  at  such  meetings  and 
does  not  involve  the  domestic  activities  of  the  organization  or  its  members: 

1.  Participation  in  meetings  open  to  the  public; 

2.  participation  where  other  persons  acknowledged  to  the 
organization  to  be  U.S.  government  personnel  participate; 

3.  participation  in  educational  or  professional  organizations  to 
enhance  skills,  knowledge,  or  capabilities;  and 

4.  participation  in  seminars  and  similar  meetings  where  disclosure 
of  participants  affiliations  is  not  required. 

C.  Higher  approval  authority.  Activities  within  the  DON  intelligence 
component's  mission,  but  beyond  the  approval  authority  of  the  CO,  must  be  approved 
by:  the  Deputy  Under  SECDEF  (Policy);  the  Director,  Defense  Intelligence  Agency 
(DIA);  the  Assistant  Chief  of  Staff  for  Intelligence,  Department  of  the  Army;  the 
Commanding  Creneral,  U.S.  Army  Intelligence  and  Security  (Command;  the  Director 
of  Naval  Intelligence;  the  Director  of  Intelligence,  U.S.  Marine  Corps;  the  Assistant 
Chief  of  Staff,  Intelligence,  U.S.  Air  Force;  the  Director,  Naval  Criminal  Investigative 
Service;  or  the  CO,  Air  Force  Office  of  Special  Investigations.  These  officials  may 
designate  a  sin^e  delegate  to  exercise  this  approval.  Within  the  Navy,  all  requests 
in  this  category  to  engage  in  undisclosed  participation  must  be  submitted  via  OGC 
or  OJAG. 
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0847  COOPERATING  SOURCES 

Procedure  2  defines  "cooperating  sources"  as  persons  or  organizations 
who  knowin^y  and  voluntarily  provide  information  to  intelligence  components,  or 
access  to  information,  at  the  request  of  those  components  or  on  their  own  initiative. 
Examples  include:  law  enforcement  authorities,  credit  agencies,  academic 
institutions,  employers,  and  foreign  governments.  Neither  Procedure  10  nor  any 
other  provision  of  DOD  Regulation  5240. 1-R  seek  to  restrict  legitimate  cooperation 
of  persons  with  U.S.  intelligence  activities.  Any  information  of  potential  value  to  tiie 
United  States  may  be  received  from  cooperating  sources  by  DON  intelligence 
components  and,  in  instances  where  this  information  is  not  within  the  jurisdiction  of 
the  Navy,  the  information  may  be  passed  to  an  appropriate  agency.  If  a  cooperating 
source  furnishes  information  to  an  intelligence  component  or  one  of  its  employees  who 
is  a  participant  in  an  organization  with  the  cooperating  source,  this  action  is  merely 
gratuitous  unless  the  employee  had  been  given  prior  direction  or  tasking  by  the 
intelligence  component  to  collect  such  information.  This  principle  applies  to  family 
members,  members  of  organizations  /  associations,  etc.,  and  even  to  walk-in  sources 
at  the  DON  intelligence  offices. 


0848  CONTRACTING  FOR  GOODS  AND  SERVICES 

Procedure  11  applies  to  contracting  or  other  arrangements  with  U.S. 
persons  for  the  procurement  of  goods  and  services  by  or  for  DON  intelligence 
components  within  the  United  States  and  with  contractors  abroad  who  are  U.S. 
persons.  It  does  not  apply  to  contracting  with  government  entities. 


0849  DISCLOSURE  REQUIREMENTS 

A.  Disclosure  to  academic  institutions.  Prior  to  entering  contracts  with 
academic  institutions,  DON  intelligence  components  must  disclose  their  sponsorship 
to  appropriate  officials  of  the  institution. 

B.  General  exception  to  disclosure  requirement.  DON  intelligence 
components  may  enter  into  contracts  with  commercial  organizations,  private 
institutions,  and  individuals  WITHOUT  revealing  their  sponsorship  IF  the  contract 
is  for: 


1.  Published  material  available  to  the  general  public; 

2.  routine  goods  or  services  necessary  for  support  of  approved 

activities;  or 
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3.  other  items  incident  to  approved  activities. 

C.  Approved  nondisclosure.  In  other  contractual  relationships, 
nondisclosure  of  DON  intelligence  sponsorship  must  be  supported  by  a  written 
determination  that  concealment  is  necessaiy  to  protect  the  component's  activities. 

1.  This  determination  may  be  made  by:  SECNAV ;  Under  SECNAV ; 
Director,  NSA;  Director,  DIA;  or  Deputy  Undm*  SECDEF  (Policy).  For  DON 
intelligence  components,  requests  to  conceal  sponsorship  must  be  submitted  per 
SECNAVmST  S3810.5A  and  /  or  5510.31B. 

2.  The  form  of  such  a  written  determination  need  not  be  a  specific 
request  generated  under  Procedure  11.  In  most  cases,  the  determination  will  have 
been  made  in  some  other  fashion,  such  as  in  the  promulgation  or  directive.  In 
addition,  where  activities  are  carried  out  pursuant  to  an  operations  plan  which  is 
approved  by  one  of  those  officials,  and  that  operations  plan  includes  provisions  for 
concealed  sponsorship  of  contracting  or  acquisitioning,  the  operations  plan  wiU  satisfy 
this  requirement. 


0850  CONTRACTING  METHODOLOGY 

Procedure  11  does  not  affect  government  contracting  methodology.  In 
almost  all  cases,  when  an  intelligence  component  contracts  for  goods  and  services,  it 
must  follow  the  provisions  of  the  Federal  Acquisition  Regulations  (FAR)  and 
implementing  directives.  Exceptions  are  permitt^  to  this  general  rule  on  certain 
acquisitions  using  intelligence  contingency  funds  (ICF)  under  SECNAVINST 
S7()42.7H  in  approved  special  access  programs  (SAP)  under  SECNAVINST  S5460.3B 
(i.e.,  a  justified  use  of  SECNAVs  emergency  and  extraordinary  e3q>ense  authority). 


0851  ASSISTANCE  TO  LAW  ENFORCEMENT 

Procedure  12  applies  to  the  provision  of  assistance  by  DON  intelligence 
components  to  civilian  law  enforcement  authorities  and  incorporates  the  specific 
limitations  of  such  assistance  contained  in  Executive  Order  No.  12, 333,  togethm*  with 
the  general  limitations  of  approval  reqiiirements  of  SECNAVINST  5820.7  and 
OPNAVINST  1620.2  relative  to  support  to  civilian  law  enforcement.  These  provisions 
apply  to  approved  DON  intelligence  resources  in  support  of  any  federal,  state  and 
local  civilian  law  enforcement  agency.  See  generally  "Posse  Comitatus"  in  Chapter 
21  of  this  Deskbook. 
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0852 


EXP] 


5NTATION  ON  HUMAN  SUBJECTS 


Procedure  13  implements  the  restriction  in  Executive  Order  No.  12,333 
that  "[n]o  agen(7  within  the  intelligence  community  shall  ^nsor,  contract  for,  or 
conduct  research  on  human  subjects,  except  in  accordance  with  the  guidelines  issued 
fay  the  Department  of  Health  and  Human  Services.”  Suffice  to  say,  for  purposes  of 
DON  intelligence  components,  human  mq;>erimentation  is  not  an  option.  DON 
involvement  in  such  activities  is  further  r^;ulated  by  SECNAVINST  3900.39B. 


0853  EMPLOYEE  CONDUCT 

Procedure  14  covers  essentially  three  levels  of  "conduct"  or 
responsibilities:  individual,  intelligence  component  and  departmental,  lliis 
Procedure  sets  forth  the  responsibility  of  employees  of  DON  intelligence  components 
to  conduct  themselves  in  accordance  witli  DOD  Regulation  5240. 1-R  and  other 
applicable  policies,  regulations,  directives,  and  laws.  It  also  provides  that  intelligenoe 
components  ensure  that  information  of  these  policies,  guidelines,  laws,  and 
r^ulations  are  made  known  to  the  members  of  those  components.  Finally,  Procedure 
14  lays  out  six  specific  responsibilities  which  must  be  met  by  SECNAV  as  the  Ifead 
of  a  DOD  activity  containing  intelligenoe  components.  These  include  ensuring  the 
firee  flow  of  employer  reports  of  questionable  activities  and  ensuring  that  sanctions 
are  imposed  on  violators  of  regulations  and  instructions  affecting  intelligenoe 
components. 


0854  IDENTIFYING,  INVESTIGATING,  AND  REPORTING 
QUESTIONABLE  ACTIVITIES 

A  "Questionable  activity"  defined.  Under  Procedure  15,  "questionable 
activity"  refers  to  any  conduct  that  constitutes,  or  is  related  to,  an  intelligenoe 
activity  that  may  violate  the  law,  any  Executive  Order  or  Presidential  Directive, 
including  Executive  Order  No.  12,333,  or  any  spplicable  DOD  or  Navy  policy 
(including  DOD  5240.I-R  and  SECNAVINST  3820.3D). 

B.  Reports.  In  addition  to  the  general  re^nsibility  to  rq)ort  possible 
criminal  activity,  any  employee  or  servicemember  assigned  to  an  intelligenoe 
component  has  a  basic  responsibility  to  report  any  questionable  intelligenoe  activity. 
Within  the  Navy,  a  questionable  activity  should  be  reported  by  message  throuj^  the 
chain  of  command  to  OGC,  OJAG,  or  the  Navy  or  Marine  Corps  IG  as  iq)pr<q>riate. 
Procedure  15  requires  that  reports  of  questionable  activity  be  submitted  not  later 
than  5  days  after  discovery  and  that  each  report  be  investigated  to  determine  the 
facts  and  assess  whether  the  activity  is  legal  and  is  consistent  with  applicable  policy. 
The  format  for  such  reports  is  as  follows: 
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Description  and  the  nature  of  the  questionable  activity; 

2.  date,  time,  and  location  of  the  occurrence; 

3.  individual  or  unit  responsible  for  the  questionable  activity; 

4.  summary  of  the  incident  (to  indude  references  to  particular 
portions  of  SECNAVINST  3820.3D,  etc);  and 

5.  status  of  the  investigation  of  the  incident. 


0855  THE  INTELLIGENCE  OVERSIGHT  FRAMEWORK 

A  Congressional  oversight.  The  heads  of  departments  with  oomponents 
involved  in  intelligence  activities  are  required  to  Im^  congressional  intelligmioe 
committees  fully  and  currently  informed  of  intelligence  activities,  induding 
significant  antidpated  intelligence  activities,  and  to  report  any  filial  or  improper 
intelligence  activity  along  with  any  corrective  action  taken  or  planned.  50  U.S.C. 
§413. 

B.  The  President’s  intellieence  oversijht  board  QOB).  The  lOB  was  created 
in  1975  to  establish  an  independent  oversi^t  process  to  monitor  the  intelligence 
community's  compliance  with  the  restrictions  created  by  Executive  Order  No.  11,905. 
The  lOB's  powers  are  now  found  at  Executive  Order  No.  12,334  of  4  December  1981, 
46  Fed.  Reg.  59,955.  The  lOB  informs  the  President  of  unlawful  or  improper 
intelligence  activities;  forwards  reports  of  those  activities  to  the  Attomqy  General; 
reviews  the  internal  guidelines  of  membexa  of  the  intelligence  community  concerning 
the  lawfulness  of  intelligence  activities;  reviews  the  intelligence  oversi^t  practices 
and  procedures  of  the  Inspectors  General  and  General  Counsels  of  the  intelligenoe 
community;  and  conducts  investigations  necessary  to  carry  out  the  above  functions. 

C.  POD.  The  Assistant  to  the  Secretary  of  Defense  (Intelligenoe  Oversight) 
is  tile  DOD  conduit  to  the  President's  lOB  (DOD  Directive  5148.11  of  1  December 
1982).  The  ASD(IO)  reports  directly  to  the  Deputy  SECDEF  and  is  responsible  for 
the  independent  oversight  of  all  DOD  intelligenoe  activities  for  the  purpose  of 
ensuring  their  compliance  with  the  applicable  statutes,  executive  orders,  and 
directives.  The  ASD(IO)  reports  at  least  quarterly  to  SECDEF  and  the  lOB. 

D.  DON.  Intelligenoe  oversight  within  DON  is  guided  by  ^CNAVINST 
3820.3D.  The  Navy  system,  comporting  with  the  presidential  and  DOD  srstems, 
establishes  reporting  procedures  for  the  Navy  intelligence  community  and  permits  the 
Navy  Inspector  General,  Navy  General  Counsel,  and  the  Judge  Advocate  General  to 
identify  questionable  intelligenoe  activities  and  r^x>rt  them  to  the  ASD(IO)  and  lOB. 
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1.  CNO  and  CMC.  CNO  and  CMC  are  responsible  for  ensuring  that 
SECNAV,  the  Under  SECNAV,  Assistant  SECNAV  (KB&S),  Navy  General  Counsel, 
and  the  Judge  Advocate  General  are  provided  an  annual  listing  of  DON  intelligence 
components  and  kept  informed  of  all  intelligence  activities;  and  identifying  to  the 
Navy  IG,  the  Marine  Corps  IG,  General  Counsel,  and  JAG  oUier  DON  units  which 
engage  in  intelligence  activities. 

2.  IG.  The  Navy  IG  and  the  Marine  Corps  IG  for  Marine  Coips 
intelligence  components  are  primarily  responsible  for  inspecting  DON  intelligmioe 
components  and  investigating  reports  of  questionable  activities.  The  Navy  and 
Marine  Corps  IG's  submit  a  Quarterly  Intelligence  Oversi^t  Report  (QIOR)  to  the 
ASD  GO)  via  JAG,  Navy  General  Counsel,  and  the  Under  SECNAV.  The  QIOR 
identifies  intelligenoe  activities  determined  to  be  improper,  lists  significant 
intelligence  oversight  activities  that  took  place  that  quarter,  and  contains  any 
suggestions  for  improving  the  intelligenoe  oversi^t  process.  The  IG's  of  the  DON 
intelligenoe  components  are  responsible  for  carrying  out  the  responsibilities  assigned 
in  DOD  Directive  5240.1-R;  ensuring  reports  are  made  to  Navy  General  Counsel, 
Navy  or  Marine  Corps  IG,  and  JAG;  and  assisting  the  Navy  and  Marine  Corps  IG's 
as  required. 


3.  Naw  General  Counsel  and  the  Judge  Advocate  General.  The 
Navy  General  Counsel  and  JAG  are  principally  responsible  for  determining  whether 
questionable  activities  are,  in  fact,  unlawM  or  improper. 

4.  OJAG  Special  Programs  Office  (Code  11).  In  February  1988,  the 
JAG  Special  Programs  Office  was  made  a  Division  within  OJAG.  The  division 
supports  JAG  in  carrying  out  his  intelligence  responsibilities.  The  new  status  reflects 
the  growing  importance  of  legal  issues  that  affect  our  intelligenoe  and  operational 
clients.  The  division  has  three  specially  cleared  judge  advocates  and  a  civilian 
secretary  who  have  developed  needed  expertise.  The  JAG,  the  Deputy  JAG,  and 
Assistant  and  D^uty  Assistant  JAG  who  discharge  "Special  Programs" 
responsibilities  attend  the  monthly  breakfasts  ^nsored  by  the  Standing  Corrunittee 
and  follow  the  work  of  that  Committee.  The  division  maintains  dose  professional 
contacts  among  the  general  counsel  offices  of  the  various  intelligenoe  agencies  and 
departments  within  the  executive  branch.  The  Special  Programs  Division  also 
supports  DOJ  in  civil  litigation  on  classified  matters,  such  as  assertion  of  the  State 
Secret  privilege.  In  February  1990,  SECNAV  revised  SECNAVINST  5000.34A,  the 
directive  governing  the  oversight  of  sensitive  activities  within  the  Department  of  the 
Navy.  Examples  of  such  activities  include  counter-terrorist  training  activities  and 
sensitive  support  of  counter-narcotics  law  enforcement  efforts.  The  directive 
designates  the  Special  Programs  Division  as  one  of  two  principal  sources  for  legal 
advice  to  field  judge  advocates  or  commanders  conducting,  contemplating,  or 
supporting  sensitive  activities. 
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5.  Qiinrteriv  Intelligence  Overmf^t  Review  Board.  Hie  Quarterly 
InteUigeroe  Oversis^t  Beview  Board  is  oon^posed  of  the  Under  Secretaiy  of  die  Navy, 
the  Navy  Inspector  General,  Navy  General  Counsel  and  the  Judge  Advocate  General 
Summaries  of  eristing  and  potential  intelligenoe  activities  of  significance,  or  vdiich 
may  oontravmie  l^;al  constraints,  are  required  to  be  submitted  to  the  Board  by  the 
Director  of  Naval  Intelligence  and  the  Director  of  Intelligenoe,  USMC. 
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TERRORISM 


0901  REFERENCES 
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0902  INTRODUCTION 

The  development  of  an  effective  legal  regime  to  control  and  reduce 
terrorist  violence  will  provide  one  of  the  greatest  challenges  to  the  world  community 
in  the  1990's.  Unfortunately,  it  is  not  only  radical  groups  which  must  be  considered. 
Covert  state  involvement  has  emerged  as  the  chosen  instrument  for  a  new  and 
vicious  pattern  of  international  bargaining.  At  the  same  time,  nations  will  continue 
to  be  hampered  in  preventing  and  suppressing  terrorist  violence,  as  a  collective  body, 
because  of  their  inability  to  reach  agreement  on  those  acts  which  should  be  condon^ 
as  political  responses  by  the  weak  against  the  powerful  in  uigust  political 
relationships.  The  political  element  of  terrorist  violence  differentiates  it  firom 
common  criminal  activity. 


0903  DEFINING  TERRORISM 

International  terrorism  is  the  premeditated,  politically  motivated 
violence  perpetrated  against  noncombatant  targets  in  or  from  a  second  state  by 
subnational  groups  or  individuals.  International  terrorism  is  defined  to  have  the 
following  elements:  (1)  a  subversive,  violent  act  or  threat  thereof  in  a  foreign  state 
or  against  a  foreign  national;  (2)  an  intended  political  outcome  which  mig^t  include 
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expansion  of  political  control  or  political  change;  and  (3)  a  target,  whether  civilian  or 
material,  whose  death,  injury,  or  destruction  can  be  expected  to  influence  the  desired 
political  outcome.  State  involvement  or  direction  of  terrorist  activity  adds  an 
additional  element. 


0904  STATE  SPONSORSHIP  OF  TERRORISM 

State-supported  international  terrorism  refers  to  those  coimtri^  that 
support  international  terrorist  groups  or  engage  in  terrorist  attacks  to  influence 
policies  of  other  countries,  to  establish  or  strengthen  their  regional  or  global 
influence,  and,  in  some  cases,  to  eliminate  or  terrorize  dissident  exiles  and  nationals 
from  adversary  countries.  State  involvement  in  terrorist  activity  is  dictated  by 
practical  as  well  as  ideological  considerations.  The  strategic  thinking  involved 
incorporates  the  view  that  terrorism  is  a  suitable  substitute  for  traditional  warfare 
when  that  warfare  becomes  too  risky  or  too  expensive.  State-sponsored  terrorism  is 
truly  "war  on  the  cheap."  State  support  can  include  propaganda  and  political 
support,  funding,  intelligence,  training,  and  supply  of  weapons  at  one  end  of  the 
spectrum,  and  direct  covert  involvement  at  the  other. 

A.  Growth.  The  factor  contributing  most  to  the  increase  in  state-supported 
terrorism  for  political  change  is  the  ^ergistic  or  multiplier  effect  it  has  in  its 
impact.  Its  low  cost  and  limited  training  and  weapons  requirements  make  it  a 
strategy  ideally  suited  for  less  sophisticated  states.  like  other  forms  of  low-intensity 
warfare,  terrorism  is  ambiguous.  The  fact  that  it  throws  victim  nations  off-balance 
and  that  they  must  then  grope  for  an  appropriate  means  of  response  only  increases 
its  effectiveness. 

B.  The  legal  context.  Even  if  state  support  can  be  clearly  identified,  placing 
it  in  a  legal  context  has  proven  difllcult.  France  and  Venezuela,  for  example,  do  not 
distinguish  between  individual  and  group  terrorism  and  state-supported  terrorism. 
The  former  defines  all  terrorism  as  "heinous  acts  of  barbarism,"  while  the  latter 
considers  terrorism  to  include  any  act  that  "endangers  or  takes  innocent  human  lives, 
or  jeopardizes  fimdamental  freedoms." 

C.  Law  of  armed  conflict.  By  relating  state  involvement  in  the  terrorist  use 
of  force  to  an  effort  to  change  national  political  imperatives  in  another  state,  however, 
the  law  of  armed  conflict  is  invoked  and  the  ri^t  of  self-defense  triggered.  The  law 
of  armed  conflict  is  that  branch  of  international  law,  often  called  the  law  of  war, 
which  regulates  the  conduct  of  states  and  combatants  engaged  in  armed  hostilities, 
at  whatever  level  of  intensity. 
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0905  LEGAL  RESPONSE  TO  TERRORISM 

An  effective  counter-terrorism  strategy  miist  ensure  that  enforcement 
measures  are  not  legally  constrained  and  that  those  responsible  for  terrorist  acts  are 
consistently  held  accoimtable  for  their  behavior.  To  this  end,  the  Western  nations 
have  worked  with  concerned  regional  and  international  organizations  to  develop  a 
matrix  of  conventions  addressing  such  terrorist  related  issues  as  hostage-taking, 
aircraft  hijacking,  and  extradition.  This  expanding  body  of  international  law,  when 
coupled  with  increasin^y  more  effective  national  implementing  legislation,  appears 
at  last  to  be  arming  the  victims  of  terrorism  with  some  of  the  legal  instruments 
necessary  to  combat  the  threat. 

A.  Background.  It  was  not  until  the  assassination  at  Marseilles  on 
October  9,  1924,  of  King  Alexander  of  Yugoslavia  and  Mr.  Louis  Barthou,  Foreign 
Minister  of  the  French  Republic,  that  the  world  commimity  began  an  intensive 
consideration  of  international  terrorism  at  the  official  level.  This  concern  led  to  the 
Convention  for  the  Prevention  and  Punishment  of  Terrorism,  concluded  at  Geneva 
imder  the  auspices  of  the  League  of  Nations  on  November  16,  1937.  Twenty-three 
states  undertook  to  treat  as  criminal  offenses  acts  of  terrorism — ^including  conspiracy, 
incitement,  and  participation  in  such  acts — ^and,  in  some  cases,  to  grant  extradition 
for  such  offenses.  In  a  supplementary  convention  signed  on  the  same  day,  ten  of  the 
twenty-three  participants  of  the  principal  convention  agreed  to  the  creation  of  an 
International  Criminal  Court  to  which  the  parties  would  be  entitled  to  hand  over  the 
accused  if  they  decided  neither  to  extradite  nor  prosecute  in  their  own  courts. 
Unfortunately,  only  two  states  ratified  either  of  these  conventions  and  they  never 
went  into  force.  States  were  reluctant  to  ratify  because  of  the  breadth  of  the 
definition  of  terrorism,  a  problem  which  continues  today  in  the  drafting  of 
international  agreements  on  the  subject.  Under  the  1937  Convention,  terrorism  was 
defined  broadly  to  include  criminal  acts  directed  against  a  state  and  intended  to 
create  a  state  of  terror  in  the  minds  of  particular  persons,  or  a  group  of  persons,  or 
the  general  public. 

B.  OAS  Convention.  Where  the  1937  Geneva  Convention  failed,  two 
subsequent  conventions  addressing  the  protection  of  diplomats  and  other 
internationally  protected  persons  from  terrorist  attacks  succeeded.  The 
Inter-American  Convention  on  the  Kidnapping  of  Diplomats,  which  concluded  in 
Washington  on  Februaiy  2, 1971,  was  called  by  the  Organization  of  American  States 
(OAS)  as  a  result  of  an  extreme  number  of  political  kidnappings  in  Latin  America. 
Activist  political  groups  had  repeatedly  kidnapped  high-ranking  foreign  diplomats 
and  businessmen  in  an  attempt  to  force  political  concessions  from  the  various 
national  governments.  Although  the  1971  Convention  was  organized  by  the  OAS, 
states  from  outside  the  region  were  invited  to  participate.  The  operative  articles 
focus  on  punishment  of  specific  acts  through  national  legislation  and  agreement  on 
the  extradition  of  offenders.  Special  emphasis  is  given  to  the  classification  of  all 
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condemned  acts  as  serious  common  crimes  not  permitting  political  offender  treatment 
or  the  granting  of  asylum.  The  Convention  creates,  much  in  the  same  manner  as  the 
conventions  on  genocide,  slavery,  and  piracy,  a  new  category  of  international  crimes 
against  humanity  punishable  by  any  member  state  regardless  of  the  locus  of  the 
crime. 


C.  U.N.  action.  Two  years  after  the  drafting  of  the  OAS  Convention,  the 
United  Nations  General  Assembly  adopted,  by  resolution,  the  Convention  on  the 
Prevention  and  Punishment  of  Ciimes  Against  Internationally  Protected  Persons, 
Including  Diplomatic  Agents.  This  1973  Convention  addressed  serious  crimes  such 
as  murder,  kidnapping,  or  other  attack  on  diplomats  and  other  internationally 
protected  persons.  The  key  provision.  Article  7,  requires  prosecution  in  cases  where 
extradition  is  denied.  This  provision  is  nearly  identical  to  similar  provisions  in  The 
Hague  and  Montreal  Conventions  dealing  with  aircraft  hijacking. 

1.  U.N.  Charter  and  other  declarations.  In  other  areas  as  well,  the 
United  Nations  has  succeeded  in  promulgating  principles  of  human  rights  which 
leave  no  doubt  that  international  terrorism  and  violence  are  violations  of  acceptable 
world  community  norms.  The  United  Nations  Charter  provides  for  the  promotion  and 
encouragement  of  respect  for  human  ri^ts.  The  Universal  Declaration  of  Human 
Rights,  adopted  by  the  United  Nations  in  1948,  ftuther  provides  that"  [elveryone  has 
the  right  to  life,  liberty  and  security  of  person,"  and  that  ”[n]o  one  shall  be  subject  to 
torture  or  to  cruel,  inhuman  or  degrading  treatment  or  punishment."  The  preamble 
to  the  International  Covenant  of  Civil  and  Political  Rights,  which  entered  into  force 
in  1977  absent  U.S.  ratification,  emphasizes  the  individual's  ri^t  to  ergoy  "freedom 
from  fear."  Article  6  of  this  Covenant  declares  that  every  individual  has  the  ri^t  to 
life,  and  that  "[n]o  one  shall  be  arbitrarily  deprived  of  his  life."  Preservation  of  life 
and  related  values  often  the  target  of  terrorism  are  similarly  addressed  in  the  U.N.- 
sponsored  1948  Genocide  Convention.  Prohibited  acts  under  that  Convention  include 
(a)  killing  members  of  a  group;  (b)  causing  either  serious  bodily  harm  or  severe 
mental  distress  to  a  particular  group;  and  (c)  deliberately  inflicting  conditions  on  a 
group  calculated  to  bring  about  its  ph3rsical  destruction  in  whole  or  in  part. 

2.  Work  remaining.  Despite  these  successes,  the  United  Nations  has 
been  unable  to  legislate  in  three  areas  historically  considered  exclusive  of 
international  criminal  jurisdiction.  The  first  category  includes  just  wars  against 
aggression,  struggles  for  self-determination  or  national  liberation,  and  struggles  by 
the  oppressed  against  the  oppressor.  The  second  area  includes  terrorist  attacks  on 
combatants,  on  noncombatants  where  directly  involved  in  the  conflict,  and  on  military 
targets.  The  third  area  of  legal  exclusion  includes  propaganda  strategies  and  acts  of 
reprisal. 
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0906  PROSECUTION  AND  EXTRADITION 

While  customary  international  law,  at  least  until  recently,  probably  did 
not  require  the  prosecution  or  extradition  of  terrorists  whose  acts  fell  within  one  of 
the  above  three  categories,  the  Western  nations,  including  the  United  States,  have 
persistently  pressed  for  international  agreements  which  would  do  so.  Among 
international  organizations,  the  International  Civil  Aviation  Organization  (ICAO)  has 
ei\joyed  the  greatest  success  in  implementing  effective  coimter-terrorism  procedures. 

A.  The  Tokyo  Convention.  The  1963  Tokyo  Convention,  sponsored  by  ICAO, 
provided  clarification  on  jurisdiction  over  crimes  in  the  air,  for  prompt  restoration  of 
aircraft  and  cargo  to  its  rightful  owner,  and  for  the  speedy  resumption  of  an 
interrupted  flight.  Despite  these  provisions,  nowhere  in  the  Convention  was 
"bracking"  defined  or  listed  as  a  crime,  and  nowhere  was  it  provided  that  the  state 
where  the  l^jacked  craft  landed  was  required  to  prosecute  or  extradite  the 
perpetrators. 

B.  The  Hague  C!onvention.  The  Hague  Convention  of  1970  remedied  some 
of  these  remaining  concerns.  At  The  Hague,  ICAO  members  carefully  defined  those 
offenses  associated  with  hijacking,  while  at  the  same  time  requiring  that  contracting 
states  extradite  or  punish  hijackers,  leaving  the  choice  to  the  state’s  discretion.  The 
delegates  at  The  Hague,  however,  failed  to  state  what  they  meant  by  their  call  for 
"severe  penalties"  for  aircraft  hijacking.  They  also  failed  to  adopt  measures  dealing 
with  aviation  offenses  committed  on  the  ground  or  with  criminal  interference  with 
navigation  facilities  and  service.  These  matters  were  left  to  the  Montreal  Convention 
which  convened  the  following  year. 

C.  The  Montreal  Convention.  The  1971  Montreal  Convention  greatly 
increased  the  scope  of  activities  covered  by  the  Tokyo  and  Hague  Conventions.  It 
expanded  protection  to  cover  the  period  between  the  start  of  preflight  preparation  and 
a  termination  point  24  hours  after  landing.  It  also  added  coverage  to  include 
destruction  or  damage  to  air  navigational  facilities.  What  none  of  the  Conventions 
addressed,  however,  was  an  effective  mechanism  to  impose  sanctions  upon  states 
which  refused  to  extradite  or  prosecute  aerial  terrorists. 

D.  Sanctions.  Although  a  Sanctions  Convention  was  proposed  jointly  by  the 
United  States  and  Canada  at  the  1973  ICAO  meetings,  member  states  were  imable 
to  agree  on  the  criteria  to  be  used  or  the  measures  to  be  imposed.  The  greatest 
success  concerning  sanctions  against  nations  not  adhering  has  been  achieved  by  the 
seven  leading  Western  nations  in  their  annual  Economic  Summit  Conferences. 
Beginning  with  the  Bonn  Conference  in  1978,  the  Western  leaders,  representing 
Canada,  the  United  States,  Federal  Republic  of  Germany,  France,  Italy,  Japan,  and 
the  United  Kingdom,  have  annually  addressed  issues  related  to  mutual  cooperation 
in  reducing  terrorism  and  hostage-taking.  Since  1978,  for  example,  these  nations 
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have  been  in  agreement  that  they  will  cease  all  flights  and  take  other  agreed  upon 
economic  measures  against  any  country  which  does  not  extradite  or  prosecute 
terrorists  or  return  hijacked  aircraft. 

E.  Bilateral  agreements.  Bilateral  agreements,  such  as  the  Supplementary 
Extradition  Treaty  entered  into  between  the  United  Kingdom  and  the  United  States 
on  June  25,  1985,  hold  promise  as  well.  Hiis  agreement  excludes  specified  offenses 
typically  committed  by  terrorists  from  the  political  offense  exception  in  their  1972 
Extradition  Treaty.  It  is  clear  that  a  combination  of  bilateral  and  multilateral 
agreements,  coupled  with  an  effective  domestic  legal  regime,  is  required  if  nations  are 
to  reduce  effectively  acts  of  international  violence  and  hold  the  perpetrators 
accoimtable. 


0907  LEGAL  RESPONSE  TO  STATES  SPONSORING  TERRORISM 

State-sponsored  terrorism  is  a  strategy  that  does  not  follow  traditional 
militaiy  patterns.  In  fact,  one  fundamental  characteristic  is  its  violation  of 
established  legal  norms.  International  law  requires  that  belligerent  forces,  including 
irregulars,  identify  themselves,  carry  arn»  openly,  and  observe  the  laws  of  armed 
conflict.  Principal  among  those  laws  are  the  principles  of  necessity  of  action, 
proportionality  of  response,  and  target  discrimination.  Military  necessity  is  the 
principle  which  justifies  a  measure  of  regulated  force  not  forbidden  by  international 
law  to  eliminate  an  imminent  military  threat.  Discrimination  is  an  aspect  of 
targeting  which  requires  that  the  objects  of  attack  bear  a  military  relationship  to  the 
participant  state.  Under  the  law  of  armed  conflict,  only  military  installations  and 
personnel  (or  their  agents  in  the  case  of  state-sponsored  terrorism)  may  properly  be 
targeted  for  destruction.  This  last  principle  confirms  the  basic  immunity  of  the 
civilian  population  during  armed  conflict  at  whatever  level. 

A.  Differing  perspectives.  Terrorists  and  their  state  sponsors  purposefully 
blur  the  distinction  between  civilians  and  members  of  the  armed  forces  in  the  target 
state.  When  a  state-sponsored  terrorist  attack  occurs,  a  number  of  legal  and  policy 
considerations  arise.  Foremost  is  an  understanding  that  certain  states'  ideological 
views  of  the  weight  to  be  accorded  international  law  may  differ  from  the  Western 
perspective.  In  the  Middle  East,  for  example,  the  military  imbalance  between  the 
United  States  and  states  with  interests  at  variance  with  the  United  States  can  result 
in  perceived  justification  for  extra-legal  measiires.  The  former  Soviet  Union  and  its 
surrogates,  conversely,  choose  to  characterize  the  law,  as  do  all  states  to  a  varying 
degree,  in  their  own  national  interest.  Anal3^is  of  U.S.S.R.  decision-making  revealed 
that  identical  principles  of  international  law  applied  by  Western  and  Socialist  states 
cannot  be  placed  in  parallel  columns  and  compared  by  their  terminology  alone.  The 
purpose  of  Soviet  law  was  determinative  of  its  characterization.  The  Soviets  did  not 
consider  a  commitment  to  noninterference  in  the  internal  affairs  of  sovereign  states 
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to  be  inconsistent  with  promoting  class  struggle  in  those  same  coimtries,  or  with 
supporting  national  liberation  movements  in  Asia,  Africa,  and  Latin  America.  While 
the  Soviet  Union  has  disappeared,  its  actions  and  approach  highli^t  why  national 
leaders  must  ensure  those  international  law  commitments  clarified  in  the  U.N. 
Charter  are  not  subject  to  loose  interpretation  by  any  state. 

B.  Article  2  of  the  U.N.  Charter.  The  basic  provision  restricting  the  threat 
or  use  of  force  in  international  relations  is  Article  2,  Paragraph  4,  of  the  U.N. 
Charter.  That  provision  states:  "All  Members  shall  refrain  in  their  international 
relations  from  the  threat  or  use  of  force  against  the  territorial  integrity  or  political 
independence  of  any  state,  or  in  a  manner  inconsistent  with  the  purposes  of  the 
United  Nations." 

1.  Purpose.  The  luiderlying  purpose  of  Article  2,  Paragraph  4,  to 
regulate  aggressive  behaviors  between  stetes,  is  identical  to  that  of  its  precursor  in 
the  Covenant  of  the  League  of  Nations.  Article  12  of  the  Covenant  stated  that 
League  members  were  obligated  not  "to  resort  to  war."  This  terminology,  however, 
left  unmentioned  hostilities  which,  although  violent,  could  not  be  considered  war. 

2.  Wordsmithing.  The  drafters  of  the  U.N.  Charter  wished  to  ensure 
that  the  legal  niceties  of  a  conflict's  status  did  not  preclude  cognizance  by  the 
international  body.  Thus,  in  drafting  Article  2,  Paragraph  4,  the  term  "war"  was 
replaced  by  the  phrase  "threat  or  use  of  force."  TTie  wording  has  been  interpreted  as 
prohibiting  a  broad  range  of  hostile  activities  including  not  only  "war"  and  other 
equally  destructive  conflicts,  but  also  applications  of  force  of  a  lesser  intensity  or 
magnitude. 


3.  Application.  The  actions  of  states  supporting  terrorist  activities 
clearly  fall  within  the  scope  of  Article  2,  Paragraph  4.  The  illegality  of  aid  to  terrorist 
groups  has  been  well  established  by  the  U.N.  General  Assembly  in  Resolutions  2625 
and  3314.  These  Resolutions  prohibit  the  "organizing,"  "assisting,"  or  "financing"  of 
"armed  bands"  or  "terrorists"  for  the  purpose  of  aggression  against  another  state. 

C.  Self-defense.  The  right  of  self-defense  is  codified  in  Article  51  of  the 
U.N.  Charter.  That  article  provides:  "Nothing  in  the  present  Charter  shall  impair  the 
inherent  right  of  individual  or  collective  self  defense  if  an  armed  attack  occurs 
against  a  Member  of  the  United  Nations. . . ."  The  use  of  the  word  "inherent"  in  the 
text  assures  that  the  right  of  self-defense  is  broader  than  merely  providing  a  ri^t 
to  respond  to  a  devastating  armed  attack  which  has  already  been  absorbed.  Article 
51,  like  Article  2(4),  has  its  roots  in  customary  international  law.  Customary 
international  law  embraces  a  comprehensive  conception  of  permissible  or  defensive 
coercion,  honoring  appropriate  response  to  threats  of  an  imminent  nature.  It  is 
precisely  this  anticipatory  element  of  lawful  self-defense  that  is  critical  to  an 
effective  policy  to  counter  an  imminent  threat  of  state-sponsored  terrorism. 
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Governmental  response  to  state-supported  terrorist  violence,  where  the  elements  of 
necessity  and  proportionality  are  met,  is  clearly  supported  by  customary  international 
law  and  the  U.N.  Charter. 


0908  UNITED  STATES  POLICY 

United  States'  policy  on  terrorism  is  clear:  All  terrorist  acts  are 
criminal.  The  U.S.  Government  will  make  no  concessions  to  terrorists.  Ransom  will 
not  be  paid,  and  nations  fostering  terrorism  will  be  identified  and  isolated.  Defensive 
measures  taken  to  combat  terrorism  are  referred  to  as  anti-terrorism  and  are  used 
by  the  DOD  to  reduce  the  vulnerability  of  DOD  personnel,  their  dependents,  facilities, 
and  equipment  to  terrorist  acts.  Counter-terrorism,  meanwhile,  refers  to  offensive 
measures  taken  to  respond  to  a  terrorist  act,  including  the  gathering  of  information 
and  threat  analysis  in  support  of  those  measures.  Since  a  consistent  objective  of 
terrorists  is  to  achieve  maximum  publicity,  a  principal  objective  of  the  U.S. 
Government  is  to  thwart  the  efforts  of  terrorists  to  gain  favorable  public  attention 
and,  in  doing  so,  to  identify  clearly  all  terrorist  acts  as  criminal  and  totally  without 
justification  for  public  support.  Further,  when  U.S.  military  personnel  are  identified 
as  victims  of  terrorism,  it  is  DOD  policy  to  limit  release  of  information  concerning  the 
victim,  his  or  her  biography,  ph .  graphs,  lists  of  family  members  or  family  friends, 
or  an3rthing  else  which  might  Ci.  ^te  a  problem  for  the  victim  while  in  captivity. 
Withholding  such  information,  which  will  be  made  public  at  a  later  date,  may  well 
be  the  action  that  saves  the  victim  from  additional  abuse  or  even  death.  It  is  a  case 
where  protection  of  the  potential  victims,  operational  security  considerations,  and 
counter-terrorism  efforts  override  standard  public  affairs  procedures. 


0909  AGENCY  RESPONSIBILITIES 

A.  General.  In  responding  to  terrorist  incidents,  the  lead  agency  in  the 
Department  of  Defense  is  the  Department  of  the  Army.  Within  the  United  States, 
the  Department  of  Justice  (FBI)  is  assigned  the  role  of  lead  agency  for  the  Federal 
Government — ^with  the  exception  of  acts  that  threaten  the  safety  of  persons  aboard 
aircraft  in  flight,  which  are  the  responsibility  of  the  Federal  Aviation  Administration. 

B.  Outside  military  installations  in  the  United  States.  The  Mse  of  DOD 
equipment  and  personnel  to  respond  to  terrorist  acts  outside  militaiy  installations 
is  governed  generally  by  the  legal  restrictions  of  the  Posse  Comitatus  Act.  The  direct 
involvement  of  military  personnel  in  support  of  disaster  relief  operations  or  explosive 
ordnance  disposal  is  permissible.  Moreover,  the  loan  of  military  equipment,  induding 
arms  and  ammunition,  to  civilian  law-enforcement  ofhdals  responding  to  terrorist 
acts  viewed  as  a  form  of  civil  disturbance  is  also  considered  permissible,  subject  to 
the  approval  of  proper  military  authority.  Under  a  1983  Memorandum  of  Under- 
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standing  (MOU)  Between  Department  of  Defense,  Department  of  Justice,  and  the 
Federal  Bureau  of  Investigation  concerning  the  use  of  Federal  military  forces  in 
domestic  terrorist  incidents,  the  use  of  DOD  personnel  to  respond  to  terrorist  acts 
outside  military  installations  in  the  United  States  is  authorize  only  when  directed 
by  the  President  of  the  United  States.  One  organization  available  for  such  action  is 
the  Coimter  Terrorism  Joint  Task  Force,  composed  of  selected  units  from  all  of  the 
armed  forces. 

C.  On  military  installations  in  the  United  States.  When  terrorist  activities 
occur  on  a  military  installation  within  the  United  States,  its  territories  and 
possessions,  the  FBI's  Senior  Agent  in  Charge  (SAC)  for  the  appropriate  region  must 
be  promptly  notified  of  the  incident.  Normally,  this  notification  is  effected  by  NCIS 
who  is  responsible  for  liaison  with  other  law  enforcement  agencies  and  other 
investigative  assistance.  The  SAC  will  exercise  jurisdiction  if  the  Attorney  General 
or  his  designee  determines  that  such  an  incident  is  a  matter  of  significant  Federal 
interest.  Military  assistance  in  such  an  event  may  be  requested  without  Presidential 
approval,  but  such  assistance  must  be  provided  in  a  manner  consistent  with  the 
provisions  of  the  MOU,  including  the  requirement  that  military  personnel  remain 
under  military  command.  If  the  FBI  declines  to  exercise  its  jurisdiction,  the  military 
commander  must  take  appropriate  action  to  protect  and  maintain  security  of  his 
command  as  required  by  articles  0802,  0809  and  0826  of  U.S.  Navy  Regulations, 
1990.  Regardless  of  whether  or  not  the  FBI  assumes  jurisdiction,  the  base 
commander  may  take  such  immediate  action  in  response  to  a  fast-breaking  terrorist 
incident  as  may  be  necessary  to  protect  life  or  property. 

D.  Outside  the  United  States.  Outside  the  United  States,  its  territories  and 
possessions,  where  U.S.  military  installations  are  located,  the  host  country  has  the 
overall  responsibility  for  combatting  and  investigating  terrorism.  Within  the  U.S. 
Government,  the  Department  of  State  has  the  primary  responsibility  for  dealing  with 
terrorism  involving  Americans  abroad  and  for  handling  foreign  relations  aspects  of 
domestic  terrorist  incidents.  The  planning,  coordination,  and  implementation  of 
precautionary  measures  to  protect  against,  and  respond  to,  terrorist  acts  on  U.S. 
military  installations  remains  a  local  command  responsibility.  Contingency  plans  will 
necessarily  have  to  address  the  use  of  installation  security  forces,  other  military 
forces  and  host  nation  resources,  and  must  be  coordinated  with  both  host  country  and 
State  Department  officials.  Outside  U.S.  military  installations  located  in  a  foreign 
coimtry,  U.S.  military  assistance,  if  any,  may  be  rendered  only  in  accordance  with  the 
applicable  SOFA  after  coordination  with  State  Department  officials. 
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0910  JUDGE  ADVOCATE'S  ROLE 

The  SJA  may  get  involved  in  the  proactive  phase  of  reviewing 
contingency  plans.  For  example,  each  command — under  physical  security 
regulations — ^is  required  to  publish  an  instruction  dealing  with  hostage  situation 
procedures.  Second,  when  a  potential  terrorist  incident  arises,  the  judge  advocate 
may  become  involved  in  the  reactive  phase  by  providing  advice  on  issues  (such  as 
when  the  FBI  must  be  called  in)  or  "negotiating”  with  the  terrorists  or  civil  law 
enforcement  authorities  in  the  United  States,  or  the  State  Department  and  host 
country  representatives  abroad.  For  an  overview  of  potential  SJA  issues  and 
responsibilities,  see  Bowman,  The  Military  Role  in  Meeting  the  Threat  of  Domestic 
Terrorism,  39  Naval  L.  Rev.  209  (1990). 
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CHAPTER  TEN 


PERSONNEL  AND  INFORMATION  SECURITY 


1001  REFERENCES 

A.  OPNAVINST  5510.1,  Sulg:  DEPARTMENT  OF  THE  NAVY 
INFORMATION  AND  PERSONNEL  SECURITY  PROGRAM 
REGULATION 

B.  SECNAVINST  5510.30,  Subj:  DEPARTMENT  OF  THE  NAVY 
PERSONNEL  SECURITY  PROGRAM 

C.  OPNAVINST  5529.1,  Subj:  PROCEDURES  FOR  DETERMINING 
SENSITIVE  COMPARTMENTED  INFORMATION  (SCD  ACCESS 
ELIGIBILITY  AND  REQUESTING  FURTHER  CONSIDERATION  OF 
DETERMINATION  OF  INELIGIBILITY 

D.  DOD  Directive  5525,7,  Subj:  IMPLEMENTATION  OF  MOU  BETWEEN 
THE  DEPARTMENT  OF  JUSTICE  AND  DOD  RELATING  TO  THE 
INVESTIGATION  AND  PROSECUTION  OF  CERTAIN  CRIMES 


1002  SECURITY  CLEARANCES 

A  security  clearance  is  a  determination  of  eligibility  for  access  to 
classified  information.  The  clearance  is  an  affirmation  that  an  individual's  reliability, 
honesty,  loyalty,  judgment,  and  trustworthiness  are  such  that  allowing  access  to 
classified  material  is  clearly  consistent  with  the  issues  of  national  security.  Once 
clearance  has  been  granted,  eligibility  is  retained  until  there  is  reason  to  remove  it. 
Any  doubt  is  resolved  in  favor  of  the  national  security. 

A.  Eligibility.  Eligibility  for  clearance  is  based  on  all  available  information, 
favorable  and  unfavorable,  about  the  individual.  Sources  of  information  include  the 
s^plication,  security  forms,  personnel,  medical,  law  enforcement  or  l^;al  files,  and 
investigative  reports.  This  information  is  provided  to  an  adjudicator  who  decMes 
whether  clearance  is  appropriate  for  a  given  individual.  The  firamework  in  which  the 
adjudicator  operates  is  built  on  security  criteria  /  factors  identified  as  having 
significance  in  security  determinations.  Some  of  the  criteria  i^ply  directly  to  the 
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person's  loyalty  to  the  United  States,  others  deal  with  questions  of  character  and 
conduct.  The  general  criteria  are  contained  in  OPNAVINST  5510.1. 

B.  Disqualifying  behavior.  Common  disqualifying  behavior  includes  desire 
for  money,  alcohol  or  drug  abuse,  sexual  misconduct,  and  /  or  disregard  for  laws  / 
regulations.  The  kinds  of  disqualifying  conduct  described  in  the  adjudication  criteria 
are  often  what  hostile  intelligence  services  look  for  in  targeting  and  recruiting 
individuals  for  use  against  the  United  States.  Recently,  reviews  of  security  clearance 
have  placed  greater  emphasis  on  excessive  or  irresponsible  indebtedness. 

C.  Denial  /  revocation  of  a  servicemember's  clearance.  The  CO  decides 
whether  ito  deny  or  revoke  a  member's  security  clearance  and  whether  to  reassign  a 
servicemember  whose  clearance  has  been  revoked.  The  person  concerned  will  be 
given  a  written  statement  of  the  reason  for  revocation  or  denial,  an  opportunity  to 
reply  in  writing,  a  written  response  to  any  input,  and  an  opportunity  to  appeal  to  the 
Chief  of  Naval  Personnel. 

D.  Centralization  of  Naw  military  security  clearances.  The  Department  of 
the  Navy  Central  Adjudication  Facility  (DON  CAF)  began  central  processing  of  all 
active  duty  and  Reserve  Navy  military  persoimel  security  clearances  on  July  1, 1989. 
Several  changes  have  flowed  from  this  modification  of  tire  previous  practice  of  local 
command  security  clearance  processing.  Navy  military  persormel  no  longer  report  to 
a  gaining  command  in  possession  of  a  security  clearance.  Eligibility  for  clearance 
remains  imchanged,  however,  and  clearance  may  be  reestablished  upon  request  to 
DON  CAF  by  the  member's  new  command.  Ck>mmanding  officers  of  inteirmediate  and 
ultimate  duty  stations  may  grant  interim  clearance  contemporaneous  with  a  request 
to  DON  CAF  to  grant  the  required  final  security  clearance.  Commanding  officers 
retain  authority  and  responsibility  for  controlling  individual  access  to  classified 
information.  On  detachment,  DON  CAF  will  administratively  withdraw  the 
member's  clearance.  Security  questions  should  be  addressed  to  (^ode  11  as  the  Naval 
Legal  Service  Ck>mmand  security  manager. 


1003  CIVIL  SERVICE  EMPLOYEE  SECURITY  CLEARANCES 

The  basic  authority  for  the  Federal  Civilian  Personnel  Security  Program 
is  Executive  Order  No.  10,450  which  requires  that  investigations  be  conducted  on  all 
persons  entering  the  federal  civilian  service.  An  additional  personnel  security 
investigation  is  required  before  a  person  will  be  granted  a  clearance.  The  various 
types  of  investigations  are  described  in  OPNAVINST  5510.1.  Appointment  of  a 
civilian  emplryee  is  subject  to  investigation.  NCPCINST  5521.1.  The  type  of 
investigation  conducted  depends  on  whether  the  position  is  critical  /  sensitive, 
noncritical  /  sensitive,  or  nonsensitive. 
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A.  Emergency  appointments.  An  employee  cannot  be  appointed  to  a 
sensitive  position  until  a  background  investigation  is  completed,  except  in  an 
emergency,  where,  in  the  CO's  determination,  a  delay  in  appointment  would  be 
harmful  to  the  national  security.  Guidance  on  when  emergency  appointments  are 
appropriate  can  be  obtained  from  CNO  (0P-009P).  OPNAVINST  5510.1. 

B.  Denial  /  revocation  of  clearance  of  a  civilian  employee.  If  a  civilian  does 
not  meet  the  criteria  for  a  security  clearance,  clearance  will  be  denied  or  revoked  by 
the  Director,  Naval  Civilian  Personnel  Command  (NCPC).  OPNAVINST  5510.1.  The 
CO  does  not  have  the  power  to  revoke  a  civilian  employee's  security  clearance; 
however,  the  CO  does  have  the  power  to  restrict  or  suspend  that  employee's  access 
to  classified  information.  Restriction  or  suspension  of  access  may  only  be  used  as  a 
temporary  measure  until  the  individual's  eligibility  for  access  has  been  resolved  by 
NCPC.  A  civilian  employee  has  detailed  appeal  ri^ts  if  security  clearance  is  denied 
or  revoked. 

C.  Loss  of  employment  when  security  clearance  revoked.  An  employee  who 
has  a  permanent  appointment  and  has  completed  a  probationary  period  cannot  be 
removed  from  employment  solely  because  his  security  clearance  has  been  revoked. 
Civ.  Pers.  Reg.  No.  752-1,  Subch.  53(b)(8)  (23  July  76).  If  possession  of  a  security 
clearance  is  a  requirement  of  the  position  which  the  employee  fills,  however,  the 
employee  may  be  removed  following  clearance  revocation  for  failure  to  meet  this 
position  requirement. 

1.  If  an  employee  has  a  job  that  requires  a  security  clearance  and 
loses  that  clearance,  the  Navy  must  exercise  due  diligence  before  removal  to  place 
that  employee  in  a  job  within  the  same  command  that  does  not  require  a  security 
clearance.  An  employee  should  not  be  removed  from  employment  for  security-related 
reasons  if  effective  action  can  be  taken  imder  nonsecurity  regulations.  OPNAVINBI 
5510.1;  SECNAVINST  5510.30,  para.  4c. 

2.  An  employee  against  whom  removal  action  is  proposed  has 
statutory  response  ri^ts  under  5  U.S.C.  §  7513(d),  including  notice,  a  ri^t  to 
respond,  and  the  right  to  an  attorney.  If  the  employee  is  removed  after  this  appeal 
pro<%dure  has  been  followed,  the  employee  concerned  has  a  statutory  right  to  appeal 
that  action  to  the  Merit  Systems  Protection  Board  (MSPB)  within  twenty  days 
following  the  effective  date  of  the  action.  5  C.F.R.  §  1201.22. 
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1004  SENSITIVE  COMPARTMENTED  INFORMATION  (SCI) 

SCI  is  classified  information  concerning  or  derived  firom  intelligence 
sources,  methods,  or  analytical  processes  that  is  required  to  be  handled  eirclusively 
within  formal  access  control  systems  established  by  the  Director  of  (Antral 
Intelligence.  SCI  includes  all  mformation  and  materials  requiring  special  intelligence 
community  controls  indicating  restricted  handling  within  present  and  future 
community  intelligence  coUection  programs  and  their  end  products.  These  iq>ecial 
community  controls  are  formal  systems  of  restricted  access  established  to  protect  the 
sensitive  aspect  of  sources,  methods,  and  anal3rtical  procedures  for  foreign  intelligence 
programs.  Communications  intelligence,  as  defined  by  18  U.S.C.  §  798,  is  an  example 
of  SCI  and  is  normally  derived  firom  intercepted  communications. 

A.  Authority.  The  authority  for  SCI  control  ^sterns  is  based  upon  the 
statutoiy  responsibility  of  the  Director  of  Central  Intelligence  (DCI),  under  the 
National  Security  Act  of  1947,  for  the  protection  of  intelligence  sources  and  methods, 
and  upon  Executive  Order  No.  12,356,  which  authorizes  the  DCI  to  create  special 
access  programs  for  especially  sensitive  intelligence  activities. 

B.  Special  protection.  The  compromise  of  technical  collection  ^tems,  or 
the  information  derived  from  them,  can  tell  potential  adversaries  the  capabilities  of 
om:  systems  and  how  to  take  effective  coimtermeasures.  Worse,  once  the  taiget 
countiy's  government  knows  what  the  systems  collect  and  how  it  is  collected,  that 
country  has  the  option  of  conducting  deception  operations  (i.e.,  providing  misleading 
data  which  may  result  in  dangerously  defective  U.S.  foreign  and  defense  policies). 

C.  Other  clearances  distinguished.  Persons  cleared  for  confidential,  secret, 
or  top  secret  information  are  not  automatically  eligible  by  virtue  of  those  clearances 
for  access  to  SCI.  Conversely,  the  denial  of  SCI  approval  does  not  necessarily  mean 
denial  or  revocation  of  top  secret  clearance.  SCI  simply  involves  a  more  sensitive 
aspect  of  security  than  non-SCI  security. 

D.  SCI  eligibility.  The  personnel  security  criteria  for  access  to  SCI  are 
established  by  the  Director  of  Central  InteUigence  in  Director  of  Central  Intelligence 
Directive  (DCID)  1/14.  Paragraph  15  of  DCID  1/14  provides  that  "[alny  doubt 
concerning  personnel  having  access  to  SCI  shall  be  resolved  in  favor  of  the  national 
security.”  A  determination  to  grant  SCI  eligibility  will  be  made  by  either 
Commander,  Naval  Intelligence  Command  or  Commander,  Naval  Security  Group 
(Command  or  their  deputies,  as  appropriate,  following  an  investigation  conducted  by 
the  Defense  Investigative  Service.  OPNAVINST  5510.1.  Two  determination 
authorities  appointed  respectively  by  COMNAVINTCOM  and  COMNAVSECGRU  wiU 
make  all  decisions  to  deny  or  revoke  SCI  access  eligibility.  OPNAVINST  5529.1, 
para.  5a. 
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E.  Obtain  SCI  access  and  appeal  rights.  A  special  background  investigation 
must  be  completed  by  the  Defense  Investigative  Service  before  SCI  will  be  granted. 
In  recent  years,  obtaining  SCI  access  has  taken  from  three  to  thirteen  months.  The 
spedfic  i^peal  procedures  for  denial  or  revocation  of  SCI  access  have  been  prescribed 
by  COMNAVINTCOM  and  COMNAVSECGRU  per  OPNAVINST  5529.1.  Paragraph 
6  of  OPNAVINST  5529.1  and  Annex  B  to  DCID  1/14  describe  the  basic  appeal  ri^ts 
for  a  person  whose  access  to  SCI  has  been  denied  or  revoked.  That  person  is  entitled 
to  notice  of  the  denial  or  revocation,  and  the  procediires  by  which  the  reasons  for  such 
denial  or  revocation  may  be  obtained.  Such  person  also  has  the  ri^t  to  supplement 
the  record  and  submit  a  written  appeal  to  the  designated  appellate  authority.  A 
second  appeal  may  be  made  to  COMNAVINTCOM  or  COMNAVSECGRU,  as 
appropriate,  as  the  Navy  SCI  final  appeal  authorities. 


1005  CONTROL  OF  CLASSIFIED  MATERIAL 

Detailed  rules  on  the  safeguarding  of  classified  information  are  contained 
in  chapter  13  of  OPNAVINST  5510.1. 

A.  Mailing.  Generally,  secret  material  will  be  sent  by  registered  mail. 
Confidential  material  can  be  sent  certified  or  first  class  mail  within  the  United  States 
and  its  territories.  When  classified  material  is  mailed  it  must  be  enclosed  in  two 
envelopes,  and  the  outer  envelope  will  not  bear  evidence  of  its  classified  contents. 
Top  secret  material  and  SCI  may  not  be  transmitted  by  mail. 

B.  Handcarrving.  Handcarrying  classified  material  outside  of  the  command 
must  be  approved  by  the  CO  or  his  designee.  The  security  manager  must  be  advised 
when  anyone  in  a  travel  status  needs  to  handcarry  classified  material  to  or  from  the 
command.  The  security  manager  will  then  advise  the  traveler  on  the  appropriate 
precautions  described  in  chapter  16  of  OPNAVINST  5510.1.  Classified  material  may 
not  be  read  or  displayed  on  a  public  conveyance. 


1006  COMPROMISE 

Compromise  is  defined  as  a  security  violation  which  has  resulted  in 
confirmed  or  suspected  exposure  of  classified  information  or  material  to  an 
unauthorized  person. 

A.  Investigation.  An  inquiry  and  /  or  investigation  is  required  by 
OPNAVINST  5510.1,  chapter  4,  whenever  classified  material  is  subject  to 
compromise.  A  preliminary  inquiry  shall  be  conducted  in  every  confirmed  or 
suspected  case  of  compromise  and  then  forwarded  to  the  next  senior  in  the  chain  of 
corrunand  if  it  is  determined  that:  (1)  there  is  minimal  risk  to  the  national  security; 
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(2)  no  significant  activity  security  weakness  is  found;  and  (3)  punitive  action  is 
inappropriate.  If  any  of  those  criteria  are  not  met,  a  JAGMAN  investigation  shall  be 
conducted.  Serious  cases  shall  be  referred  to  NCIS  in  addition  to  conducting  the 
JAGMAN  investigation. 

B.  Reporting  requirements.  Hie  rules  concerning  protection  of  classified 
information  in  chapters  4  and  5  of  OPNAVINST  5510.1  include: 

1.  Any  person  who  learns  that  classified  material  has  been 
compromised  or  has  been  subject  to  compromise  must  notify  "the  most  readily 
available  command". 

2.  The  custodian  of  classified  material,  who  becomes  aware  of  actual 
or  possible  compromise,  must  report  that  fact  to  his  superior  officer  immediately. 

3.  Any  person  who  become  aware  that  classified  information  may 
have  been  compromised  as  a  result  of  disclosure  in  the  public  media  has  an  obligation 
to  notify  the  cognizant  sponsor  of  the  information,  or  CNO  (OP-009P),  if  the  sponsor 
is  unknown. 


4.  Individuals  becomii^  aware  of  possible  acts  of  espionage, 
sabotage,  or  other  subversive  activities  should  immediately  notify  their  CO,  who  will 
notify  the  local  NCIS  office.  See  SECNAVINST  5520.3.  If  the  local  NCIS  office 
cannot  be  notified  immediately  and  the  case  involves  a  serious  security  threat  to 
classified  information  through  espionage  or  the  immediate  flight  or  defection  of  an 
individual,  a  classified  PRIORITY  message  should  be  sent  to  the  Director,  NCIS  with 
an  info  copy  to  CNO  (0P-009P). 

5.  Any  form  of  contact  with  any  citizen  of  a  Communist-controlled 
country  shall  be  reported  to  NCIS  (contact  encompasses  any  form  of  encoimt^,  e.g., 
by  radio,  telephone,  letter,  etc.).  Because  of  the  dissolution  of  the  Soviet  bloc,  you 
should  check  with  NCIS  to  determine  which  countries  this  covers. 

6.  Any  suicide  or  attempted  suicide  by  a  person  who  has  had  access 
to  classified  information  should  be  reported  to  the  nearest  NCIS  office  and  the 
Director,  NCIS. 

7.  A  CO  should  conduct  an  inquiry  concerning  any  imauthorized 
absentees  who  had  access  to  classified  information  (if  the  result  of  inquiry  indicates 
national  security  concerns,  the  incident  should  be  referred  to  the  local  NCIS  office.). 

8.  If  a  classified  material  container  is  foimd  unlocked  and 
unattended,  the  senior  duty  officer  is  to  be  notified  and  will  take  further  action  and 
notify  the  CO. 
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C.  Espionage  investigations.  Section  603  of  the  FY  90  Intelligence 
Authorization  Act  addressed  FBI  investigations  of  espionage  by  persons  employed  by 
or  assigned  to  U.S.  diplomatic  missions  abroad.  Pub.  L.  No.  101-193, 103  Stat.  1710. 
Section  603  provides: 

Subject  to  the  authority  of  the  Attorney  General,  the  FBI 
shall  supervise  the  conduct  of  all  investigations  of 
violations  of  the  espionage  laws  of  the  United  States  by 
persons  employed  by  or  assigned  to  United  States 
diplomatic  missions  abroad.  All  departments  and  agencies 
shall  report  immediately  to  the  FBI  any  information 
concerning  such  a  violation.  All  departments  and  agencies 
shall  provide  appropriate  assistance  to  the  FBI  in  the 
conduct  of  such  investigations.  Nothing  in  this  provision 
shall  be  construed  as  establishing  a  defense  to  any 
criminal,  civil,  or  administrative  action. 


1007  NATIONAL  SECURITY  CASES 

A.  Defined.  JAGMAN,  §  0159a  defines  "national  security"  to  mean  the 
national  defense  and  foreign  relations  of  the  United  States  and  specifically  includes: 
a  military  or  defense  advantage  over  any  foreign  nation  or  group  of  nations;  a 
favorable  foreign  relations  position;  or  a  military  or  defense  posture  capable  of 
successfully  resisting  hostile  or  destructive  action  firom  within  or  without,  overt  or 
covert.  That  section  provides  an  illustrative  laundry  list  of  examples  of  national 
security  cases  including:  deliberate  compromise  or  willful  disclosure  of  classified 
information;  aiding  the  enemy,  spying  or  espionage;  harboring  or  concealing  certain 
persons;  gathering,  transmitting,  or  losing  defense  information;  sabotage;  treason, 
rebellion,  insurrection,  or  sedition;  disclosing  restricted  data;  conspiracy  to  commit 
any  of  the  above  offenses;  violating  an  order  with  regard  to  any  of  the  above 
activities;  and  soliciting  another  to  conunit  any  of  the  above  offenses. 

B.  Jurisdiction.  Military  authorities  and  federal  civil  authorities  have 
concurrent  jurisdiction  over  offenses  committed  by  military  personnel  which  are 
serviceconnected  and  violate  both  federal  criminal  law  and  the  UCMJ.  Offenses 
involving  national  security  issues  commonly  involve  federal  criminal  law.  JAGMAN, 
§  0125  contains  guidelines  on  which  authority,  military  or  civilian,  has  jurisdiction 
to  investigate  and  prosecute  particular  cases.  NCIS  is  responsible  for  coordination 
with  federal  civil  authorities  on  such  investigations.  Every  incident  which  appears 
to  involve  espionage,  subversion,  aiding  the  enemy,  sabotage,  spying,  or  the  knowing 
and  willful  compromise  of  classified  information  must  be  referred  immediately  to 
NCIS.  NCIS  will  then  notify  OJAG,  who  will  consult  the  Department  of  Justice.  The 
procedure  for  delivering  military  offenders  to  civilian  authorities  is  discussed  in 


Naval  Justice  School 
Publication 


10-7 


SJA  Deskbook 
Rev.  3/94 


Part  n  -  Operational  Law 


R.C.M.  106,  MCM,  1984  and  in  the  JAG  Manual,  chapter  VI.  DOJ  gets  first  crack 
at  prosecuting  national  security  cases.  OJAG,  Code  11  (Special  Programs),  monitors 
all  national  security  investigations  and  briefs  DOJ  when  a  prosecution  decision  must 
be  made.  If  DOJ  declines  the  case,  we  may  then  prosecute. 

C.  Convening  authority  limitations.  Under  R.C.M.  306(a)  and  401(a),  MCM, 
1984,  SECNAV  has  withheld  authority  to  dispose  of  national  security  cases.  Per 
JAGMAN,  §  0126c,  Navy  GCMA’s  are:  CNO;  CINCLANTFLT;  CINCPACFLT; 
CINCUSNAVEUR;  (I!ommanders,  Sixth  and  Seventh  Fleets  and  Eastern  Atlantic; 
Commanders,  Naval  Air,  Submarine,  and  Surface  Forces,  U.S.  Atlantic  and  Pacific 
Fleets;  and  CNET.  For  the  Marine  Corps,  the  authorized  GCMA's  for  national 
security  cases  are:  CMC,  FMFPAC,  FMFLANT,  MCCDC,  and  CG,  MCB's  in  Japan, 
Lejeime,  and  Pendleton.  All  officers  otherwise  empowered  to  dispose  of  offenses  who 
receive  reports  or  charges  of  offenses  involving  national  security  shall,  after  notifying 
NCIS,  forward  reports  or  charges  for  disposition  directly  and  without  delay  to  an 
authorized  (X)MA.  In  time  of  war.  Article  43(e),  UCMJ,  authorizes  SECNAV  to 
mctend  the  statute  of  limitations  to  six  months  after  the  termination  of  hostilities 
where  prosecution  is  not  in  the  best  interest  of  national  security. 

D.  Referral.  Offenses  against  national  security  generally  involve  incidents 
which  have  the  potential  for  serious  and  irreparable  damage  to  the  United  States. 
Consequently,  these  cases  are  typically  referred  to  trial  by  general  court-martial  if 
referral  of  charges  is  warranted  at  all.  The  prosecution  of  charges  involving  national 
security  matters  may  in  some  circumstances  hinder  the  prosecution  of  war  or  harmful 
to  national  security  interests.  The  GCMA  should,  after  weighing  national  security 
considerations,  dismiss  the  charges,  authorize  a  court-martial,  or  forward  the  charges 
to  SECNAV  pursuant  to  R.C.M.  407(b),  MCM,  1984,  and  OPNAVENST  5510.1.  - 
Mil.R.Evid.  505  gives  the  convening  authority  options  when  a  claim  of  privilege  firom 
disclosure  of  classified  information  has  been  made  by  the  head  of  the  government 
agency  or  department  concerned.  These  options  include  dismissal  of  the  charges  or 
specifications  to  which  the  classified  information  pertains  and  limited  disclosure  of 
the  classified  material  in  accordance  with  Mil.R.Evid.  505(g).  The  matter  can  be 
taken  before  the  military  judge  for  an  in  camera  proceeding.  Mil.R.Evid.  505(g). 

E.  Grants  of  immunity.  A  proposed  grant  of  iimmmity  in  cases  involving 
espionage,  subversion,  aiding  the  enemy,  sabotage,  sp3dng,  or  violation  of  regulations. 
Concerning  classified  information  or  U.S.  foreign  relations  must  be  forwarded  to  the 
DOD  General  Counsel  for  consultation  with  the  Department  of  Justice.  Judge 
Advocate  General  approval  can  be  obtained  by  the  cognizant  officer  exercising  general 
court-martial  jurisdiction  by  forwarding  a  request  to  the  Judge  Advocate  General 
(Code  20)  in  the  form  prescribed  by  JAGMAN,  §§  0138d,  0139.  Tliis  procedure  is 
required  by  a  1984  MOU  between  DOJ  and  DOD.  DOD  Directive  5525.7  of 
22  January  1985;  SECNAVINST  5520.3. 
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F.  Discovery.  Mil.R.Evid.  605  and  R.C.M.  701(f)  protect  classified 
information  from  disclosure  when  disclosure  would  be  detrimental  to  national 
security.  If  the  classified  material  is  relevant  and  necessary  to  establish  an  element 
of  an  offense  or  a  defense,  generally  there  must  be  full  or  limited  disclosure  of  the 
classified  material  or  the  charges  and  specifications  pertaining  to  that  material  may 
be  dismissed  with  or  without  prejudice.  Mil.R.£vid.  505(i)(4)(£).  The  privilege  not 
to  disclose  classified  Navy  information  under  Mil.R.Evid.  505(c)  may  be  claimed  only 
by  SECNAV.  Consequently,  early  submission  of  a  request  for  assertion  of  the 
privilege  is  desirable.  Coordinate  with  the  OJAG  (Code  20). 

G.  Pretrial  agreements.  JAGMAN,  §  0137c  states  that  no  DON  official  is 
authorized  to  enter  into  a  pretrial  agreement  in  any  national  security  case  without 
first  obtaining  SECNAV  permission.  If  the  accused  or  defense  counsel  offers  to  plead 
guilty,  the  authorized  GCMA  may  enter  into  pretrial  agreement  discussions,  l^ese 
cases  typically  contain  detailed  provisions  for  counterintelligence  debriefing  of  the 
accused  and  polygraph  confirmation  of  truthfulness.  If  discussions  result  in  terms 
which  are  mutually  agreeable  to  the  convening  authority  and  the  accused,  the 
convening  authority  shall  request,  by  priority  message,  SECNAV  permission  to  enter 
into  a  written  pretrial  agreement  embodying  those  terms  with  information  copies  to 
JAG  and  CNO  or  CMC. 

1.  SJA's,  TC's,  and  DCs  should  recognize  that  additional  time  and 
effort  will  be  required  to  reach  agreements  in  national  security  cases.  Effective 
coordination  among  interested  parties  is  critical,  especially  when  the  accused  is  in 
pretrial  confinement,  witnesses  are  geographically  distant,  or  other  conditions 
complicate  and  frustrate  speedy  disposition.  SECNAV  will  scrutinize  such 
agreements  to  ensure  that  they  satisfy  broad  nationed  security  interests.  Critical 
factors  therefore  can  include  strength  of  the  government's  case;  consistency  with 
sentences  in  similar  cases,  both  military  and  civilian;  applicable  range  of  sentences 
for  comparable  federal  offenses  imder  the  Federal  Sentencing  Giudelines,  18  U.S.C. 
App.;  counterintelligence  benefits  of  leveraged  debriefing;  need  for  consultation  with 
other  agencies;  notoriety  and  deterrent  effect;  accused's  venality  and  nature  and 
degree  of  the  trust  violated;  effect  of  conviction  on  accused's  entitlement  to  public 
office  and  /  or  retirement  [e.g.,  5  U.S.C.  §  8312  or  18  U.S.C.  §§  201(b),  2071(b)]; 
damage  to  the  national  security,  effected  or  intended;  undesirable  risks  of  classified 
disclosures  during  contested  trial  now  to  be  obviated;  avoided  appellate  issues;  and, 
of  course,  extenuating  or  mitigating  circumstances. 

2.  If  a  tentative  agreement  is  reached,  the  GCMA  shall  request 
SECNAV  permission  by  priority  message  (with  info  copies  to  CNO  or  CMC  and  JAG). 
The  message  will  state:  the  exact  text  of  the  proposed  agreement;  the  factual 
background  of  the  offense(s);  information  pertaining  to  the  accused's  identity;  a 
summary  of  the  government's  evidence  on  the  merits  and  in  sentencing;  and  a 
summary  of  the  factors  warranting  acceptance  of  the  agreement. 
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3.  All  concerned  should  beware  of  the  possible  effect  of 
Mil.R.£vid.  410  and  decline  to  receive  evidence  or  statements  of  the  accused  in  the 
plea  negotiation  process  if  to  do  so  could  create  an  unintended  use  immunity.  For 
negotiation  and  drafting  of  pretrial  agreements,  Code  11  can  provide  both 
administrative  and  substantive  support  in  national  security  or  other  classified  cases. 
Contact  Code  11  immediately  if  a  pretrial  agreement  is  contemplated  or  if  the 
convening  authority  has  entered  into  pretrial  negotiations. 

H.  Post-trial  considerations.  Mil.R.£vid.  1104G))(1)(D)  and  OPNAVIN^ 
5510.1  prescribe  procedures  to  be  followed  when  the  record  of  trial  contains  classified 
information.  Per  JAGMAN,  §  0159,  only  SECNAV  may  remit  or  suspend,  pursuant 
to  Article  74(a),  UCMJ,  any  part  or  amount  of  the  approved  sentence  in  any  case 
involving  national  security. 


1008  PRODUCTION  OF  CLASSIFIED  INFORMATION  IN  CIVILIAN 

COURTS 

Whenever  a  subpoena  issued  by  a  federal  or  state  court  of  record  calls 
for  production  of  classified  information,  the  subpoena  shall  immediately  be  referred 
to  OJAG  (Code  015),  who  will  coordinate  the  response  with  CNO  (OP-009P). 
JAGMAN,  chapter  VI.  OPNAVINST  5510.1  outlines  special  procedures  if  classified 
documents  are  to  be  introduced  in  a  civil  court.  Classified  material  will  not  be 
authorized  for  introduction  into  a  civil  trial  before  a  jury.  The  Classified  Information 
Procedure  Act,  Pub.  L.  No.  96-456,  governs  the  use  of  classified  information  in 
federal  courts  for  criminal  cases.  Following  a  collision,  a  survey  of  a  naval  ship  wiU 
not  be  permitted  if  it  would  require  access  to  classified  information.  OPNAVINST 
5510.1. 


1009  PUBLICATION  OF  NATIONAL  DEFENSE  INFORMATION  BY 
THE  MEDIA 

A.  Injunctions.  If  the  government  learns  that  sensitive  national  defense 
information  is  about  to  be  published,  it  can  seek  to  enjoin  publication.  The  ii\junction 
may  be  sought  on  constitutional  or  statutory  authority,  depending  on  the 
circumstances  of  the  case.  For  example,  an  injunction  is  e3q)ressly  authorized  by 
42  U.S.C.  §  2280  for  threatened  publication  of  "restricted  data"  [which  is  defined  in 
42  U.S.C.  §  2014(y)].  See  also  United  States  v.  Progressive,  467  F.  Supp.  990  (D.C. 
Wise.),  appeal  dismissed,  610  F.2d  819  (7th  Cir.  1979),  reconsideration  denied, 
486  F.  Supp.  5  (government  enjoined  publication  of  an  article  describing  the  method 
of  manufacturing  and  assembling  a  hydrogen  bomb);  Snepp  v.  United  States,  444  U.S. 
507  (1980)  (court  enjoined  further  publication  of  a  book  by  a  former  CIA  employee  for 
failure  to  comply  with  prepublication  review  agreement);  New  York  Times  Co.  v. 
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United  States,  403  U.S.  713  (1971)  (government  denied  an  injunction  against 
publication  of  the  so-called  Pentagon  Papers  for  its  failure  to  demonstrate  a  "direct, 
immediate,  and  irreparable  damage  to  our  Nation  or  its  people").  Even  when  a  legal 
basis  to  support  an  injunction  exists,  policy  considerations  may  make  it  undesirable. 
By  seeking  an  iiyimction,  the  government  may  implicitly  confirm  the  accuracy  of  any 
information  which  has  b^n  disclosed.  Further,  litigation  attracts  greater  attention 
to  the  information  the  government  seeks  to  suppress. 

B.  Demand  for  return  of  secret  documents.  The  Espionage  Act,  18  U.S.C. 
§  793,  appears  to  give  the  United  States  the  ri^t  to  demand  the  return  of  certain 
national  defense  information.  When  return  of  national  defense  information  is  sought, 
it  is  advisable  in  most  cases  to  first  contact  the  JAG  Special  Programs  Office  (Code 
015).  Threatened  or  attempted  prosecution  for  refusal  to  return  national  security 
information  which  was  lawfully  obtained  may  fall  to  first  amendment  considerations. 
There  is  argument  that,  if  publication  of  national  defense  information  is  protected 
from  prior  restraint  by  the  first  amendment  unless  publication  would  result  in  direct, 
immediate,  and  irreparable  damage  to  the  United  States  or  its  people,  retention  of 
documents  preparatory  to  such  publication  must  also  be  so  protected.  If  no  first 
amendment  considerations  exist,  refusal  to  return  national  defense  material  is 
undeniably  a  criminal  offense  even  if  the  material  was  acquired  legally.  AST  /  Serve 
Systems  v.  United  States,  449  F.2d  789  (Ct.  Cl.  1971). 

C.  Criminal  prosecution.  Different  first  amendment  standards  apply  to 
prosecution  of  someone  who  publishes  national  defense  information  than  to  an 
attempt  to  impose  a  prior  restraint  on  publication.  Criminal  prosecution  may  be 
successful  in  the  same  case  in  which  an  injunction  was  denied.  Statutes  imposing 
criminal  penalties  for  publication  of  national  defense  information  include:  18  U.S.C. 
§  952  (diplomatic  codes);  42  U.S.C.  §  2274(b)  (nuclear  weapons  data);  18  U.S.C.  §  798 
(cryptographic  information);  and  18  U.S.C.  §  797  (photographs  or  graphic 
representations  of  any  vital  military  installations,  equipment,  or  documents). 


1010  PROCEDURES  FOR  PREDISCLOSURE  REVIEW 

AU  classified  information  and  certain  unclassified  official  information 
must  be  reviewed  by  appropriate  authority  before  it  can  be  disseminated  outside 
official  channels. 

A.  Classified  information.  In  general,  classified  material  originating  within 
DOD  cannot  be  disseminated  outside  DOD  without  the  consent  of  the  originator  or 
higher  authority.  The  sole  exception  permits  the  dissemination  of  secret  and 
confidential  material  to  other  executive  departments  and  agencies  unless  specifically 
prohibited  by  the  originator. 
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B.  Undassified  information.  Naval  personnel,  induding  members  of  the 
Ready  and  Standby  Reserve,  may  not  engage  in  informative  activities  (induding 
speaking,  writing,  appearances,  and  lectures),  with  or  without  compensation,  that  are 
dependent  upon  information  obtained  as  a  result  of  their  government  employment 
except  when  the  information  has  been  published  or  is  generally  available  to  the 
public,  or  will  be  made  generally  available  to  the  public  and  the  offidal  authorized 
to  release  such  information  gives  written  authorization  for  the  use  of  nonpublic 
information  on  the  basis  that  its  use  is  in  the  public  interest. 

C.  Release  authority.  In  addition,  certain  categories  of  undassified 
information  require  review  and  dearance  before  public  release.  The  information  must 
be  submitted  to  the  Office  of  the  Assistant  Secretaxy  of  Defense  (Public  Affairs)  via 
the  Chief  of  Naval  Operations  (OP-009P).  These  categories  of  information  are 
contained  in  OPNAVINST  5510.1  and  SECNAVINST 5720.44  and  indude  information 
which  has  the  potential  to  become  an  item  of  national  or  international  interest; 
information  which  concerns  high-level  military,  DOD,  or  U.S.  Giovemment  poliqr; 
information  which  concerns  military  operations  or  potential  operations;  and  other 
categories  designated  by  the  Office  of  the  Secretary  of  Defense.  Both  speedies  and 
writings  are  subject  to  review.  In  addition,  DOD  members  who  are  students,  and 
who  prepare  manuscripts  for  publication  in  an  unoffidal  capadty,  must  submit  their 
manuscript  for  DOD  review  prior  to  submission  for  publication. 
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CHAPTER  ELEVEN 


SPECIAL  INCIDENT  REPORTING 


1101  REFERENCES: 

A.  OPNAVINST  3100.6F,  Sulg:  SPECIAL  INCIDENT  REPORTING 
(OPREP-3,  NAVY  BLUE  AND  UNIT  STTREP)  PROCEDURES 

B.  OPNAVINST  5102.1C,  Subj:  MISHAP  INVESTIGATION  AND 
REPORTING 


1102  INTRODUCTION 

The  Special  Incident  Reporting  ^srstem  provides  procedures  for 
worldwide  reporting  of  events  and  special  incidents  which  may  attract  national  and  / 
or  hig^  U.S.  Navy  int^est.  This  ^tem  iqpplies  to  aU  Navy  imits.  Fleet  Marine 
Force  units  under  U.S.  Navy  cognizance,  Military  Sealift  Command  CMSO  shore 
commands,  and  those  United  States  NavsJ  Ship  (USNS)  having  been  designated  by 
the  lowest  level  command  and  having  knowledge  of  the  event,  eaosept  for  those 
incidents  where  provision  for  rapid  notification  by  a  higher  command  has  been 
established  by  separate  directive.  The  reporting  command  must  have  access  to  a 
communications  network  capable  of  relaying  the  r^rt  to  a  communications  qrstem 
serving  the  National  Military  Command  Center  (NMCC).  For  reports  involving 
nuclear  weapons  or  nuclear  wei^n  delivery  i^3rstems,  the  commander  of  the 
organization  having  physical  possession  of  the  weapon  /  delivery  ^3rstem  has  the  final 
responsibility  for  ensuring  that  the  initial  report  is  made. 


1103  SYSTEM  DESCRIPTION 

A.  The  OPREP-'3  system  is  a  library  of  standard  sets  which  bring  together 
elements  of  information  for  drafting  and  transmitting  reports  of  special  incidents  to 
hi^er  authority.  Each  message  text  is  based  on  an  ordered  collection  of  formatted 
data  sets  plus  narrative  information  in  the  form  of  fiee-text  sets.  Sets  are  further 
subdivided  into  data  fields,  each  of  which  contains  a  discrete  piece  of  information 
(e.g.,  time,  location,  weapon  type,  or  number  of  casualties).  R^xnts  within  the 
OPREP-3  system  will  be  transmitted  by  voice  and  hard-cc^y  message.  Voice  r^rts 


a 


Naval  Justice  School 
Poblication 


11-1 


SJADedd>ook 

Rev.a/M 


Part  n  -  Operational  Law 


are  made  using  the  voice  message  template  from  OPNAVINST  3100.6F  (see  pages  12 
and  13).  Hard-copy  message  reports  are  composed  of  selected  sets  from  the  libraiy 
sets  in  chapter  th^  of  OPNAVINST  3100.6F. 

B.  An  initial  OPREP-3  report  is  normally  the  first  indication  to  senior 
authority  that  an  incident  has  occurred  which  is  of  national  level  interest 
(OPBEP-3  PINNACLE  series)  or  of  high  U.S.  Navy  interest  (OPREP-3  NAVY 
BLUE  series^.  The  Unit  Situation  Report  (UNIT  STTKEP)  is  intended  to  report 
significant  events  or  incidents  which  do  not  meet  the  OPKEP-3  (PINNACLE  or 
NAVY  BLUE)  reporting  criteria.  National  level  interest  is  presumed  when  it  is 
conceivable  that  the  National  Command  Authority  (NCA)  and  /  or  the  highest  levels 
of  government  will  desire  timely  knowledge  of  the  incident.  Incidents  which  are  not 
of  interest  to  the  NCA,  but  are  of  great  concern  to  the  Chief  of  Naval  Operations 
(CNO)  and  other  senior  naval  command,  are  considered  of  hi^  U.S.  Navy  interest. 


1104  TIMELINESS 

A.  Reporting  commands  must  pass  special  incident  /  event  information  to 
the  proper  recipients  as  soon  as  possible  after  the  occurrence.  Incidents  /  events  of 
hi^  national  level  interest  will  be  passed  immediately  to  the  NMCC.  The  emphasis 
of  the  report  is  on  immediacy  rather  than  content.  Ilie  initial  report  is  to  be  made 
by  voice  within  5  minutes  of  knowledge  of  the  incident  /  event.  This  voice  report 
is  to  be  followed  by  a  record  message  within  20  minutes  alter  knowledge  of  the 
incident  /  event. 

Note:  OPREP-3  PINNACLE  /  NUCFLASH  mess^ 
require  both  an  amplifying  voice  report  omf  an  initial 
record  message  report  within  5  minutes  after  trans¬ 
mitting  the  initial  voice  report. 

B.  Initial  OPREP-3  PINNACLE  series  reports  will  use  "FLASH” 
precedence.  Initial  OPREP-3  NAVY  BLUE  series  reports  will  use  "IMMEDIATE” 
precedence.  Initial  UNIT  SITREP  reports  will  use  a  precedence  deemed  appropriate 
by  the  originator. 

Note:  OPREP-3  NAVY  BLUE /FADED  GIANT  reports 
will  use  "FLASH”  precedence. 

C.  All  OPREP-3  and  UNIT  SITREP  reports  are  exempt  from  MINIMIZE 
conditions. 
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D.  Flagwords  are  used  to  indicate  the  significance  of  the  reports  and  to 
ensure  fast  handling  (e.g.,  OPREP-3  PINNACLE  /  NUCFLASH  or  OPREP-3  NAVY 
BLUE  /  FADED  GIANT). 

E.  Initial  voice  and  message  reports  are  not  to  be  delayed  to  obtain  further 
information  nor  are  seniors  in  the  chain  of  command  authorized  to  require  complete 
initial  reports.  The  Remarks  (RMKS)  data  set  for  each  report  (excluding  OPREP-3 
PINNACLE  /  NUCFLASH)  will  be  used  to  briefly  e3q)lain  any  excessive  delay  in 
reporting  which  might  be  inferred  fi‘om  comparison  of  the  incident  time  and  the 
Date-Time-Group  (DTG)  of  the  initial  report. 


1105  CLASSIFICATION.  AU  OPREP-3  and  UNIT  SITREP  reports  wiU  be 
classified  as  follows: 

A.  For  immediacy  and  when  there  is  reasonable  doubt  about  the 
appropriate  level  of  classification,  a  tentative  classification  at  a  higher  level  may  be 
made  by  an  originator  until  an  Original  Classification  Authority  (OCA)  can  make  a 
final  determination. 

B.  Unnecessary  or  higher  than  necessary  classification  should  be  avoided. 
A  report  should  be  classified  because  of  the  information  it  contains  or  because  of  the 
information  it  may  reveal  when  associated  with  other  information.  Reports  shmild 
be  classified  only  to  protect  national  security. 

C.  In  the  absence  of  a  secure  voice  telephone,  commanders  may  transmit 
classified  reports  on  any  nonsecure  circuit  regardless  of  classification  when,  in  their 
judgment,  even  brief  delays  in  transmission  would  not  be  acceptable. 

D.  The  voice  reports  may  be  abbreviated  if  operational  security 
considerations  make  this  absolutely  necessaiy;  however,  the  reporting  command  must 
carefully  weigh  the  security  considerations  against  the  senior  commands'  need  for 
timely  information  for  each  incident. 


1106  SERIALIZATION 

AU  OPREP-3  and  UNTI^  SITREP  record  (hard  copy)  message 
reports,  regardless  of  fiagword  type,  are  serialized  in  sequence  by  incident^ 
beginning  with  001  which  is  assigned  to  the  first  incident  of  each  calendar  year. 
Both  reports  are  to  use  the  same  series  of  sequential  serial  numbers  vice  using  one 
set  of  serial  numbers  for  OPREP-3  reports  and  a  separate  set  for  UNIT  STTREPs. 
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Additional  record  message  reports  concerning  the  same  incident  will  be  assigned 
sequential  letter  sufSxes  (i.e.,  OOIA,  OOIB,  OOlC,  etc.).  The  first  record  message 
report  of  a  new  incident  will  be  serialized  002,  with  subsequent  record  message 
reports  concerning  this  incident  assigned  successive  suffixes  (i.e.,  OC^A,  002B,  002C, 
etc.)  At  the  mid  of  the  calendar  year,  should  an  incident  require  amplifying  reports, 
continue  with  the  smialization  suffixes  (i.e.,  lOlA,  lOlB,  etc.)  until  the  final  report 
of  the  incident. 

Note'.  Voice  report  messages  of  an  incident  will  not  be 

serialized. 


1107  POLICY 

A.  From  the  time  a  unit  is  aware  of  an  incident  or  event  requiring  a  report, 
the  OPR£P-d  system  will  be  the  only  eztmmal  report  with  which  the  unit  wiU  be 
concerned  until  the  unit  checks  out  of  the  ^ystmn  by  filing  its  last  (final)  OPREP-S 
for  the  incident.  Only  Critical  Intelligence  (CRITIC)  imports;  Missing,  IxMst,  Stolen, 
or  Recovered  (MLSR)  reports  of  incidents  involving  arms,  ammunition,  and 
eiqilosives;  and  MISHAP  reports  constitute  eameptions  to  this  policy. 

B.  Where  doubt  exists  as  to  whether  an  incident  is  of  national  or  Navy 
interest,  use  the  appit^riate  OPREP-3  PINNACLE  series  report 

C.  Any  incident  reported  via  the  OPREP>3  NAVY  BLUE  smies,  which  is 
subsequently  considered  by  ^e  originator  or  higher  authority  to  be  of  national  level 
intere^  will  be  changed  to  the  appropriate  OPREP-3  PINNACLE  series  report  and 
processed  as  such.  All  concerned  commands  will  be  advised  of  the  change,  and 
subsequent  r^rts  for  that  incident  will  be  PINNACLEs.  Sequence  numbers  wffl  not 
be  chang^  sinoe  they  are  incident-related. 

D.  Responsibility  for  ensuring  that  aU  affected  commands  are  informed  of 
an  incident  rests  with  the  report  originator  and  recipients.  Originators  will  include 
as  addees  all  commands  which  may  have  action  required  of  them.  Required  addees 
are  as  follows: 

1.  Action:  CNO  WASHINGTON  DC 

FLTCINC: 

CINCPLACFLT  PEARL  HARBOR  mi/FCCII 
CINCLANTFLT  NORFOLK  VA//CDO// 
CINCUSNAVEUR  LONDON  UK 

(IMMEDIATE  OPERATIONAL  AND  ADMlNlSIItATIVB  OOMMANIXBS) 
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2.  Info:  (CHAIN  OF  COMMAND) 

NAVOPINTCEN  SUTTLAND  MD 
NAVY  JAG  ALEXANDRIA  VA 
COMNCISCOM  WASHINGTON  DC//22D// 
UNIFIED  COMMANDER: 

USCINCLANT  NORFOLK  VA 
USCINCPAC  HONOLULU  HI 
USCINCEUR  VAIHINGEN  GE 
COMNAVAIRSYSCOMWASHINGTONDCcAiRCRAFr 

ACCIDENTS) 

CMC  WASHINGTON  DC  (makine  corps  belated 

INCIDENTS) 

COMNCISCOM  WASHINGTON  DC// 
22D/23/02/21/24//(note  i) 

COMSC  WASHINGTON  DC  (msc  related  incidents) 
COMNAVSEASYSCOM  WASHINGTON  DC  (diving 

ACCIDENTS) 

NAVDIVINGU  PANAMA  CITY  FL  (diving  accidents) 
NAVSAFECEN  NORFOLK  VA//00/02/10/11/12/13/14/ 
20/30/43/50/60/70/80/90/054// 

CHNAVPERS  WASHINGTON  DC 

(NOTES) 

CNO  OP  ZERO  ONE  WASHINGTON  DC  (note  » 
COMNAVMEDCOM  WASHINGTON  DC  (niwes) 
NAVINSGEN  WASHINGTON  DC  (fraud,  waste,  abuse) 
COMNAVSEASYSCOM  WASHINGTON  DC  (naval 

NUCLEAR  POWERED  SHIPS,  NUCLEAR  HAZARD,  RADIATION) 


Note  1:  For  actual,  suspected,  or  threatened  major 
violations  of  law  or  good  order  and  discipline;  for 
counterintelligence  matters;  for  incidents  resulting  in  loss 
of  life;  for  those  other  situations  in  which  NCIS 
participation  is  required  by  SECNAVINST  5520.3B,  Subj: 
CRIMINAL  AND  SECURITY  INVESTIGATIONS  AND 
RELATED  ACTIVITIES  WITHIN  THE  DEPARTMENT  OF 
THE  NAVY. 

Note  2:  When  reporting  fires,  flooding,  groimding, 

«q>losions,  collisions,  or  other  accidents  to  U.S.  Navy  units. 

Note  3:  Incidents  involving  death  or  serious  iiyury, 
serious  misconduct,  attempts  to  willfully  destroy  property 
of  the  U.S.  Navy,  or  racial  incidents. 
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E.  Recipients  should  review  each  report  to  determine  whether  additional 
addressees  are  required. 

F.  Originators  are  also  responsible  for  noting,  on  the  final  OPREP-3  only, 
whether  a  MISHAP  report  is  required  per  OPNAVINST  5102. 1C.  Commanders 
submitting  OPREP-3,  NAVY  BLUE,  or  UNIT  SITREP  reports  wiU  review 
OPNAVINST  5102. 1C  to  determine  if  the  incident  /  event  meets  MISHAP  reporting 
requirements.  The  fin€d  OPREP-3,  NAVY  BLUE,  and  UNIT  SITREP  record 
message  reports  will  include  one  of  the  following  statements  in  the  RMKS  set: 

1.  "MISHAP  REPORT  NOT  REQUIRED"; 

2.  "MISHAP  REPORT  TO  FOLLOW";  or 

3.  "MISHAP  REPORT  SUBMITTED." 

G.  The  initial  OPREP-3  message  will  sometimes  be  the  final  OPREP-3 
report  Additional  messages  may  be  required  for  amplifjdng  information  of  the  same 
significance.  Amplifying  information  of  lesser  significance  will  be  reported  in  NAVY 
BLUEs,  UNIT  SITREPs,  or  other  reports  applicable  to  the  incident. 

H.  Units  shall  report  using  their  administrative  title  (e.g.,  USS 
PRINCETON  vice  CTE  35.1.3.5)  in  the  FROM  line  of  the  message. 

I.  The  initial  voice  report  will  be  listed  as  a  reference  (in  a  REF  set)  in  the 
initial  record  message  report  of  the  event.  Follow-on  record  messages  need  not 
reference  previously  sent  voice  or  record  messages. 


1108  UNIT  SITUATION  REPORT  (UNIT  SITREP) 

A  The  UNIT  SITREP  is  used  to  inform  hi^er  authority  of  events  or 
incidents  which  do  not  meet  the  criteria  for  OPREP-3  reporting,  or  to  augment 
OPREP-3  reporting.  Redimdancy  between  UNIT  SITREPs  and  OPREPs  is  not 
desired,  except  for  clarity.  Major  features  distinguishing  a  UNIT  SITREP  firom 
OPREP-3  reports  are  as  follows: 

1.  UNIT  SITREPs  are  normally  addressed  for  action  to  the 
Immediate  Superior  In  Command  (ISIC)  aiid  for  information  to  othmr  commands  with 
a  need  to  know. 

2.  Precedence  and  classification  of  UNIT  SITREPs  are  as  deemed 
appropriate  by  the  originator. 
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3.  Voice  reporting  is  not  required. 

4.  Content  of  a  UNIT  SrTREP  may  be  more  detailed  than  that  of  an 
OPREP-3,  and  include  developments  during  the  progress  of  an  incident  which  are 
not  of  immediate  interest  to  national  or  high  Navy  commands. 

B.  Bomb  threats  which  are  evaluated  by  the  reportir  unit  as  a  probable 
hoax  wiU  be  reported  via  UNIT  SITKEPs.  Only  actual  bombings  or  those  bomb 
threats  which  the  reporting  imit  believes  to  be  valid  will  be  reported  as  an  OPREP-3 
NAVY  BLUE.  UNIT  SITREPs  concerning  bomb  threats  will  not  include  CNO  as  an 
addressee,  but  will  include  COMNCISCOM  WASHINGTON  DC  as  an  information 
addressee. 


1109  OPREP-3  PINNACLE  REPORT 

A.  The  OPREP-3  PINNACLE  report  provides  the  National  Command 
Authorities  (NCAs)  and  naval  commands  with  information  on  any  incident  of 
national  level  interest  which  is  not  reportable  in  one  of  the  other  OPR£!P-3 
PINNACLE  series  reports.  The  following  are  some,  but  not  all,  incidents  requiring 
an  OPREP-3  PINNACLE  report: 

1.  Any  national  or  international  incident  resulting  in  actual  or 
potential  international  repercussions  creating  tension  or  imdesirable  relations 
between  the  United  States  and  other  countries. 

2.  Natural  or  man-made  disasters  or  dvil  disorders  which  may  be 
of  national  level  interest. 

3.  Defection  of  U.S.  or  foreign  personnel. 

4.  Military  operations  or  unusual  incidents  which  may  result  in  news 
inquiries  at  the  nation€d  level  or  of  an  unusutd  intensity. 

5.  National  level  events  or  incidents  which  may  seriously  change 
current  operations  or  involve  ongoing  military  undertakings. 

6.  Acts  of,  or  attempts  at,  sabotage  by  foreign  nationals  against  U.S. 
forces  or  installations. 

7.  Serious  personal  iiyuxy  of  a  civilian,  or  loss  of  /  substantial 
damage  to  civilian  property  caused  by  military  equipment  such  as  aircraft  or  ships 
when  national  level  interest  is  indicated. 
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8.  Loss  or,  or  substantial  damage  to,  msgor  military  equipment  such 
as  aircraft  or  ships  when  national  level  interest  is  indicated. 

9.  Significant  and  unorthodox  changes  in  the  composition  or 
structure  of  foreign  governments. 

10.  Any  other  incident  when  it  is  reasonable  that  the  highest  level  of 
government  will  desire  timely  knowledge. 

B.  The  initial  report  will  be  a  voice  repor/.  You  must  make  the  report  not 
later  than  5  minutes  after  the  incident.  Follow-up  the  voice  report  with  the  initial 
message  report  within  20  minute  of  the  incident.  You  will  find  blank  voice  report 
templates  and  message  blanks  at  the  end  of  this  chapter.  The  Commimications 
Center  will  type  your  message  if  required. 


1110  OPREP-3  PINNACLE  /  NUCFLASH  is  used  by  any  unit  to  report  an 

accidental  or  unauthorized  incident  involving  a  possible  detonation  of  a  nuclear 
weapon  which  could  create  risk  of  outbreak  of  nuclear  war.  OPREP-3  PINNACLE! 
NUCFLASH  messages  require  both  an  amplifying  voice  report  and  an  initial 
record  message  report  within  5  minutes  after  transmitting  the  initial  voice 
report.  This  message  has  the  highest  pre<»dence  in  the  OPREP-3  reporting 
structure. 


1111  OPREP-3  P^ACLE  /  FRONT  BURNER  is  used  by  any  unit  to 
provide  immediate  notification  to  the  NCA  and  appropriate  naval  commanders  of  any 
occurrence  having  the  potential  for  rapidly  moving  into  a  contingency  or  general  war 
situation — such  as  armed  attack,  harassment,  or  hostile  act  against  U.S.  shipping 
interests  or  forces. 


1112  OPREP-3  PINNACLE  EMERGENCY  DESTRUCTION  /  DISABLE¬ 

MENT  is  used  by  any  unit  to  provide  the  NCA  and  appropriate  naval  commanders 
with  immediate  notification  of  those  operations  involving  the  emergency  destruction 
or  disablement  of  nuclear  weapons. 


1113  OPREP-3  PINNACLE  /  EMERGENCY  EVACUATION  is  used  by 
any  unit  to  provide  the  NCA  and  appropriate  naval  commanders  with  immediate 
notification  of  those  operations  involving  emergency  evacuation  of  nuclear  weapons. 


Naval  Justice  School 
Publication 


11-8 


SJADeskbook 
Rev.  3/94 


Special  Incident  Reporting 


1114  OPREP-3  PINNACLE  /  BROKEN  ARROW  provides  the  NCA  and 

appropriate  naval  commanders  with  immediate  notification  of  an  accident,  incident, 
or  event  involving  nuclear  weapons  or  nuclear  components  which  does  not  create  risk 
of  outbreak  of  nuclear  war. 


1115  OPREP-3  NAVY  BLUE  reports  are  used  to  provide  the  CNO  and  other 

naval  commanders  with  immediate  notification  of  incidents  of  military,  political,  or 
press  interests  which  are  of  high  Navy,  vice  national,  level  interest.  The  initial 
report  for  OPREP-3  NAVY  BLUE  messages  is  transmitted  immediate  precedence 
with  the  exception  of  the  OPKEP~3  NAVY  BLUE  /  FADED  GIANT,  which  is 
transmitted  FLASH  precedence.  The  initial  report  is  made  by  voice  within  5 
minutes  of  knowledge  of  the  incident  /  event.  The  voice  report  is  to  be  followed  by 
a  record  copy  message  within  20  minutes  after  knowledge  of  the  incident  /  event. 

OPREP-3  NAVY  BLUE  reports  are  submitted  to  provide  "as  it  happens" 
information  on  the  following  types  of  incidents: 

1.  Instances  of  misconduct  which  may  be  reported  by  local  press; 

2.  significant  damage  to  civilian  property  resulting  from  actions  of 
members  of  the  Department  of  the  Navy; 

3.  near  or  actual  collisions  of  minor  significance  of  Navy  ships  or 
aircraft  with  civilian  ships  or  aircraft; 

4.  discharges  or  spills  of  materials  or  fluids  that  mig^t  be  considered 
pollutants  which  endanger  critical  water  areas,  have  the  potential  to  generate  public 
concern,  become  the  focus  of  enforcement  action,  or  pose  a  threat  to  public  health  or 
welfare; 


5.  events  involving  radioactive  material  or  radiation  exposure  which 
do  not  present  a  hazard  to  life,  health,  or  property,  but  which  are  of  such  a  nature 
as  to  warrant  immediate  notification  of  cognizant  higher  commands  (included  in  this 
category  are  those  events  having  domestic  or  international  implications  and  those 
which  are  likely  to  give  rise  to  inquiries  by  the  public  or  press); 

6.  labor  strikes  which  may  significantly  impair  operational  readiness, 
hi^  priority  industrial  production  for  Navy  projects,  or  mobilitsr, 

7.  acts  or  attempts  to  willfully  destroy  property  of  the  U.S.  Navy; 

8.  bomb  threats  which  are  evaluated  by  the  reporting  officer  as 
probably  valid  (use  a  UNIT  SITREP  for  those  bomb  threats  determined  to  be  a  hoax); 
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9.  disorders,  or  natural  disasters  of  minor  significance  if  naval 
assistance  is  provided  or  requested; 

10.  death  of,  critical  iqjuxy  to,  or  missing  commanding  officers  or 
senior  officers  (flag  officers  or  equivalent); 

11.  fires,  flooding,  eoqilosions,  collisions,  groundings,  or  other  accidents 
to  naval  units; 

12.  initial  report  of  a  submarine  incident  (SUBMISS  /  SUBSUNK); 

13.  the  diagnostics  of  any  disease  of  potential  epidemic  significance, 
the  presumptive  diagnosis  of  any  international  quarantinable  disease  of  such 
wideq)read  proportions  among  naval  personnel  that  it  may  affect  operational 
readiness; 


14.  actual  or  suspected  duress  situation  or  unusual  occunence 
affecting  any  nuclear  capable  unit; 

15.  notification  of  a  search  and  rescue  (SAR)  incident  in  the  alert  or 
uncertainty  phase  (Not  all  SAR  incidents  may  require  continuous  submission  of 
OPREP-3  NAVY  BLUE  reports.  The  initial  OPREP-3  NAVY  BLUE  for  the  incident, 
followed  by  submission  of  a  daily  UNIT  SIFREP  to  notify  CNO  and  interested 
commands  of  the  progress  of  ongoing  SAR  operations.); 

16.  serious  incidents  with  radal  overtones  which  indicate  a  serious 
lack  of  racial  harmony  and  which  could  become  a  matter  of  high  Navy  interest; 

17.  the  loss  at  sea  of  any  ships,  boats,  aircraft,  missiles,  torpedoes, 
warheads,  live  ordnance,  cryptology  equipment,  hi^  technology  equipment,  or  other 
valuable  items; 

18.  violation  of  the  lettm*  or  spirit  of  the  US-USSR  agreement  for 
prevention  of  incidents  on  and  over  the  high  seas  (INCSEA  AGREEMENT); 

19.  major  firaud,  waste,  or  abuse,  which  could  involve  hi^-levd  naval 
interest,  media  inquiry,  or  gross  inefficiency  or  mismanagement; 

20.  incidents  involving  death,  serious  iiuui7>  or  serious  illness  in 
which  the  adequacy  of  medical  care  is  reasonably  in  cpiestion;  and  /  or 

21.  any  incident  of  high-level  naval  interest  which  does  not  fall  into 
the  eatery  of  any  other  report  in  the  OPREP-3  PINNAC^jE  or  NAVY  BLUE  series. 
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1116  OPREP-3  NAVY  BLUE  /  FADED  GIANT  is  used  to  provide  CNO  and 

other  naval  commanders  with  immediate  notification  of  any  nuclear  reactor  accident 
or  radiological  accident  involving  naval  reactors,  other  naval  nuclear  energy  devices 
(excluding  nuclear  weapons),  or  radioactive  materials  imder  the  custody  of  the  Navy. 


1117  OPREP-3  NAVY  BLUE  /  BENT  SPEAR  is  used  by  any  unit  to  provide 

CNO  and  appropriate  naval  commanders  with  immediate  notification  of  an 
une^)ected  occurrence  involving  nuclear  weapons  or  nuclear  components  that  does 
not  fall  into  the  NUCFLASH  or  BROKEN  AI^OW  categories. 


1118  OPREP-3  NAVY  BLUE  /  DULL  SWORD  is  for  any  une3q>ected 

occurrence  involving  nuclear  weapons  /  components  which  is  not  a  nudear  acddent. 


1119  MISCELLANEOUS  INFORMATION 

Include  the  following  information  in  the  appropriate  data  set: 

1.  Include  the  foUowing  in  the  GENTEXT  /  INCIDENT 
IDENTIFICATION  AND  DETAILS  set  as  available: 

a.  When  reporting  death  or  serious  ii\)uiy  of  U.S.  nulitaiy 
personnel,  names  will  be  withheld  pending  notification  of  next  of  kin  unless  positive 
identification  is  deemed  necessaiy.  In  such  cases,  the  names  can  be  listed  provided 
the  following  statement  is  included:  ”FOR  OFFICIAL  USE  ONLY.  NEXT  OF  KIN 
HAVE  NOT  BEEN  NOTIFIED” 

b.  Give  an  account  of  the  personnel  and  /  or  unit  losses  or 
damages  which  were  incurred  as  a  result  of  the  incident. 

2.  Report  the  following  in  the  RMKS  DATA  SET: 

a.  The  commanding  officer’s  estimate  of  the  situation,  the 
impact  of  the  incident  on  the  reporting  unit,  and  the  ability  of  the  unit  to  operate; 

b.  any  press  interest  in  the  inddent  or  press  releases 
generated  fi*om  the  inddent;  and 

c.  the  status  of  NCIS  notification  /  partidpation,  if  any. 
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AFPENDISA 


SABfPLE 

VOICE  TEBfFLATE 


TITLE:  OPREP-3  NAVY  BLUE  (OPREP-3) 


LIMA  FOUR  BRAVO  TEBS  IS  ECHO  TWO  ROMEO  OFREP  THREE  NAVY  BLUE 
OVER 

ECHO  TWO  ROMEO  TIBS  IS  LIMA  FOUR  BRAVO  SEND  OFREP  THREE  NAVY 
BLUE  OVER 

THIS  IS  ECHO  TWO  ROMEO 


IMMEDIATE 

UNCLASSIFIED 


OPREP  THREE  NAVY  BLUE 

LINE  TWO  POSSIBLE  HOMICIDE  OLONGAPO  CITY 

REPUBLIC  OF  THE  PHIUPFINES 

LINE  THREE  ECHO  THREE  APPREHENDED  BY  SHORE 

PATROL  WHILE  ATTEMPTING  TO 
DISPOSE  OF  BLOOD-STAINED  UNIFORM 
PERIOD  MAY  HAVE  KBJJgn  FEMALE 
FOREIGN  NATIONAL  PERIOD  INCBIENT 
UNDER  INVESTIGATION  BY  NOS  AND 
LOCAL  AUTHORITIES 


OVER 
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APPENDIX  B 
SAMPLE 

VOICE  REPORT  TEBfPLATE 


TITLE:  OPBEP-3  NAVY  BLUE  (OPBEP-3) 

OVER 

SSM 

_ TmS  Tfi _ 


addressed 

ftddrrumfuS 


imais 


OPREP-S  NAVY  BLUE 


drigin&tof' 


1H1S.IS 


OPREP-3  NAVY  BLUE 


IMMEDIATE 


CXYausiiut  tile  precedence  of  tiiie 
message) 


TOP  SECRET 
CONFIDENTIAL 


SECRET 

UNCLASSIFIED 


(Cirde  and  transmit  tiie  security 
dassificatiaoi  of  message) 


OPREP-8JNAVY  BLUE 

(NOTE:  Transmit  the  line  number  and  the  line  identifier  or  just  tiie  line  number  (e.g.,  "LINE 
4  TIME  1460Z"  or  ”LINE  4  1450Z”).  Transmit  ooty  the  lines  required  to  pass  essential 
infarmatiaa.) 


UMEISEBIAL 


USEJL 


(Serial  number  assigned  to  tiiis  report-NOT  US^ 
FOR  NAVY-ONLY  VOICE  REPORTS) 

Onformation  identification,  location,  anddetaila) 


LINE  3  NARRATIVE 


USKAJ3ME. 


T.TNR  S  At 
OVER 


[CATION  IS. 


(Hour-Minute-Zone  of  message  transmission/ 
authenticatian  time  (e.g.,  2220Z).  Enter  if  line 
5  is  used) 

(Message  Authentication  in  accordance  ^th 
applicable  procedures) 
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CHAPTER  TWELVE 


AUTHORITIES  FOR  CRISIS  ACTION 


1201  INTRODUCTION 

Authorities  which  support  various  extraordinaiy  measures  which  may 
be  taken  by  the  U.S.  Government  have  been  compiled  for  this  Deskbook  by  Coknid 
J.  P.  Teny  USMC  according  to  the  conditions  whidi  must  exist  before  they  can  be 
implemented.  They  have  bmn  further  cat^pnized  by  the  area  with  whidi  th^  deal 
(Manpower,  Force  Generation  /  Operations,  Logistics,  Industanal  Preparedness, 
Infirastructure,  and  Other).  Three  conditicms  are  used  in  this  compilation: 

A.  Increased  preparedness  /preoonflict  conditions.  Conditions  under  which 
the  government  mifi^t  wish  to  take  various  actions  in  the  absence  of  Presidential  or 
congressional  declarations  of  national  emergency  or  other  formal  dedaratkm. 

B.  Presidential  declaration  of  national  emergency.  Conditions  of  suffident 
severity  to  require  a  iqiecific  declaration  by  the  President  with  regard  to  the  situatiem. 

C.  Congressional  declaration  of  national  emergency.  Crisis  conditions 
resulting  in  congressionally  declared  crisis  or  war. 


1202  INCREASED  PREPAREDNESS  /  PRECONFUCT  CONDITIONS 


A.  Manpower 

Action 

Authority 

Condifong  /  Remarkg 

Examine  &  classify  draft 
registrants 

50  U.S.C.  App.  54a 

Continuing  authority. 

Screen  IRR 

10  U.S.C.  2 

Continuing  authority. 

Vohmtaiy  call  of  IRR  / 
IMA 

10  U.S.C.  672(d) 

Continuing  authority. 

CaU  IRR /IMA for 

15  days 

10  U.S.C.  672(b) 

Continuing  authority. 
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Action 

Authority 

Call  IRR  for  training 
(30  days) 

10  U.S.C.  270(4)(2) 

Call  IMA  Res  any 
qperational  mission 

10  U.S.C.  673b(A) 

Voluntaiy  recall  of 
retirees 

10  U.S.C.  672(d) 

Invcduntaiy  recall  of 
R^;ular  and  retirees 

10  U.S.C.  688 

Involuntary  extend 
memhers  of  Coast  Guard 

14  U.S.C.  367(a)(4) 

Laareaae  end  strength 

5% 

10  U.S.C.  138(c)(1)(A) 

Cancel  militaiy  leaves 

10  U.S.C.  704(b)(3) 

£nq;>loy  Red  Cross  under  10  U.S.C.  2602(a) 
am^  forces 


B. 


FcBwgmcaratMn/ 


fi 


^daoa  AttUwrity 

CaU  200,000  selected  10  U.S.C.  673(b) 

reservists  for  180  days 


Force  dq;>loyiDent  in 
hostilities  situations 
where  hostilities  are 
imminent 

Use  armed  force  in  the 
Middle  East 


50  U.S.C.  1542-1544 
(War  Pdwers  Act) 

22  U.S.C.  1962 


CondititMM  / 

Continuing  authorily. 

Presidentiai 
authorization;  to 
augment  the  active  force. 

Continuing  authorily . 

In  the  interest  d 
national  defense. 

When  essential  to 
interest;  not  esoeeding 
80  dasTB. 

If  SBCDEF  detennines 
in  the  naticmal  interest 

Continuing  authority; 
action  to  be  taken 
consistent  with  military 
regulations. 

Whenever  President 
finds  it  necessary. 


Conditjona  /  Rsmsffcs 

To  augment  the  active 
force  ^  any  operational 
mission;  increased  in 
1989. 

Continuing  autiboritg^ 
reqpuies  withdrawal 
within  60  days  or 
Congress  extends. 

President  determinss  it 
necessary;  to  counter 
Communist  aggression. 
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Action 

Authority 

Conditions  /  RamnTks 

TVansfer  Coast  Guard  to 
the  Navy 

14  U.S.C.  3 

When  the  President 
directs  or  upon 
declaration  of  war. 

Detail  military 
assistance  personnel 

10  U.S.C.  712(a) 

By  President  iq)on 
iqn>licati<m  of  the 
country  ccmoemed;  to 
any  Republic  in  North, 
Central,  or  South 
America  -  22  U.S.C. 
2761(e)  requires 
rdmbursement. 

Initiate  ezerdse 

Current  Def  Authority 

Continuing  authority; 
may  require 

rq)rogrammiiig  of  fimds. 

Establish  naval  sea 
areas  and  airspace 
reservations 

48  U.S.C.  1706(a) 

When  deemed  necessary 
for  national  defenae; 
establishes  defenae  areas 
around  Guam,  American 
Samoa,  and  l^rgin 
Islands 

CaU  selected  reservists 
for  training  (15  days) 

10  U.S.C.  762(b) 

Continuing  authority; 
National  Guard  requires 
consent  of  Governor. 

Action 

Authority 

Conditinns  /  Remarlcii 

Purchase 

41  U.S.C.  11(a) 

Continuing  necessary 
supplies;  allows  purduuK 
of  certain  supplin  not  to 
exceed  current  year's 
requirements. 

Reposition  afloat 
prepositioning  forces 

Operational  authority  of 
CNO 

Continuing  authority. 

Provide  NATO  aUies 
logistic  suppOTt,  sc^plies, 
and  services 

10  U.S.C.  2822 

Continuing  reciprocal 
authoritg^  requires 
action. 
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Action 

Suq;)eiid  or  cancel  FMS 
contracts 


Ebqiedite  contract  process 

Require  aocq>tance  and 
prioritization  of  orders 

Allocate  materials  and 
facilities 

Guarantee  loans;  make 
government  loans 


Authority 

22  U.S.C.  2791(e)(1) 


50  U.S.C.  1431;  165(a) 
50  U.S.C.  App.  468 
50  U.S.C.  App.  2071 
50  U.S.C.  App.  2091 


Conditions  /  Rgmarks 

Under  unusual  or 
compelling  drcumstances 
if  the  national  interest 
requires;  law  requires 
contract  implmnenting 
provisions. 

Continuing  authority. 


Conditions  /  Rgmarica 

To  prcnnote  national 
defense. 

Under  conditions  whidi 
pose  a  direct  threat  to 
the  national  defense  or 
its  preparedness 
programs. 

To  facilitate  national 
defense. 

In  the  interest  of 
national  security. 

To  promote  the  national 
defense. 

When  eseential  to  national 
defense,  material  /  pnduet  / 
service  would  not  otherwise 
be  available  in  a  timefr 
manner,  best  ahcmative, 
and  demand  equal  to  or 
greater  than  domestic 
capability;  or  upon  a 
dedaratioD  of  national 
emergenqr  by  Congress  or 
the  President 


Release  war  reserve  Operational  authority  of 

stocks  responsible  commander 


D.  Industrial  preparedness 

Authority 

Prioritize  orders  50  U.S.C.  App.  2071(a) 

l^nsor  voluntary  50  U.S.C.  App.  2158(c) 

agreements 
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Action 

Authority 

Conditions  /  Remarks 

Make  advance  payments 
on  contracts 

10  U.S.C.  2307 

In  the  public  interest; 
limited  to  $2^  with^ 
congressional  revjtew. 

Provide  subsidy 
payments 

50  U.S.C.  App.  2093(c) 

To  promote  national 
defense. 

Purdbase  materials  and 
encourage  strat^c 
mineral  development 

50  U.S.C.  App.  2093 

When  essential  to  the 
national  defense, 
material  would  not 
otherwise  be  available  in 
a  timely  manner;  best 
alternative,  and  demand 
equal  to  or  greater  than 
domestic  industrial 
capability;  or  declaration 
of  national  emergency  by 
Congress  or  the 
President. 

Execute  rig^t  of  first 
refusal  of  natural 
resources  . 

43  U.S,C.  1341(b) 

In  time  of  war  or  when 
necessary  for  the 
national  defense,  and 
Congress  or  the 

President  shall  so 
prescribe. 

Restrict  specific  imports 

19  U.S.C.  1962 

After  Secretary  of 
Commerce  coiiducts  an 
investigation  and  the 
President  determines  tire 
article  threatens  to 
impair  national  security. 

Prohibit  /  curtail  eiqrart 
of  goods  or  technology 

50  U.S.C.  App.  (2)(A)  & 
App.  2404(a) 

If  it  would  make  a 
significant  contribution 
to  the  military  potential 
of  any  other  country 
which  would  prove 
detrimental  to  national 
security. 

Retease  strategic  and 
critical  materials 

50  U.S.C.  98(f) 

Whenever  disclosure 
would  be  detrimental  to 
national  security. 
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Action 

Restrict  production  of 
nonessential  products 

Activate  machine  tool 
trigger  cmier  pit^pram 


Prohibit  hoarding 

Suspend  competitive 
procedures 

Install  equipment  in 
private  fiunlities 

Take  possession  of 
facilities 

Possess  water  power 
projects 


Authority 

50  U.S.C.  Aw>.  2071 
50  U.S.C.  App.  2092 

50  U.S.C.  2072 
10  U.S.C.  0304(cK7) 

50  U.S.C.  .^pp.  2093(e) 
50  U.S.C.  App.  488 
16  U.S.C.  809 


ConditioM  /  Remarks 

To  promote  the  national 
defense;  implied 
authority. 

Wh^  essential  to  the 
national  defense, 
material  would  not 
otherwise  be  available  in 
a  timely  manner,  and 
demand  is  equal  to  or 
greater  than  domestic 
industrial  capability;  or 
declaration  or  a  national 
mnergency  fay  Ccmgress 
or  the  President. 

To  promote  national 
defense. 

When  necessary  in  the 
public  interest  requires 
prior  report  to  Congress. 

To  aid  national  defense. 

In  the  interest  of 
national  security. 

When,  in  the  opinion  of 
the  President,  the  saMy 
of  the  United  States  so 
demands. 
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E.  Environmental  and  health  exemptions 


Action 

Authority 

nnnrfitifttift  /  Remarka 

Waive  water  pollution 
control  Tabulations 

33  U.S.C.  1323(a) 

the  President 
determines  it  is  in  the 
paramount  interest  of 
the  United  States; 
exempts  federal  affluent 
sources  exo^  new 
construction  and  toadc 
wastei 

Waive  prohibition  of 
contracts  with  water 
pollution  control 
violators 

33  U.S.C.  1368(d) 

If  the  Presidmit 
determines  it  is  in  the 
paramount  interest  of 
the  United  States. 

Exempt  government 
facilities  from  solid  waste 
disposal  Tabulations 

42  U.S.C.  6961 

If  the  Presideit 
determines  it  to  be  in  the 
paramount  interest  of 
the  United  States. 

Waive  toxic  substance 
controls 

15  U.S.C.  2621 

Determination  by  the 
President  that  a  waiver 
is  necessary  in  the 
interest  of  national 
defense. 

Exempt  new  cars  and 
engines  from  pollution 
control  standards 

42  U.S.C.  7522(b)(1) 

When  the  Administrator 
of  EPA  finds  it  necessary 
for  reasons  of  national 
security. 

Waive  prohibition  of 
contracts  with  air 
pollution  control 
violators 

42  U,S.C.  7606(d) 

If  the  President 
determines  it  is  in  the 
paramount  interest  of 
the  United  States. 

Exempt  government 
fadlitm  from  noise 
control 

42  U.S.C.  4903(b) 

If  the  Pr^dmit 
determines  it  is  in  the 
paramount  interest  of 
the  United  States. 

Make  exemptions  to 
occupational  health  and 
safety  standards 

29  U.S.C.  665 

To  avoid  serious 
impairment  of  the 
national  defense. 
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Part  n  >  Opcratioiial  Law 


Authority 


ConditioM  /  Remarks 


Ejcempt  government  firom  16  U.S.C.  1586(j)  If  SECDEF  finds  it 

provisions  of  the  necessary  for  reascais  of 


Endangered  Species  Act 


national  security; 
granted  by  Endangered 
Impedes  Committee;  not 
restricted  to  industrial 
preparedness 
requirements. 


F.  Infrastructure 

1.  Strategic  lift 

Action 

Authority 

ConditionB  /  Remarks 

Obtain  priority  service 
for  transportation 

50  U.S.C.  App.  2071(a) 

To  promote  national 
defense. 

Activate  CRAF  1, 11,  m 

Exec.  Order  11,490; 
DOD-DOTMOU 

During  a  national 
security  situation,  short 
of  a  declared  defimse- 
oriented  emergency; 
when  expanded 
augmentation  of  military 
activity  is  recfuired. 

Activate  voluntary 
tanker  agreemmits 

50  U.S.C.  2158(a) 

When  the  Maritime 
Administrator  finds  that 
a  maritime  tanker 
emergmicy  exists. 

Activate  War  Air  Service 

50  U.S.C.  App.  2071(a) 

To  promote  national 
defense;  authorised 
under  the  Pmident's 
general  authority  to 
establish  priorities  and 
require  p^ormanoe. 

Terminate  charter 
agreements 

46  U.S.C.  1202(d) 

Whenever  the  Presidmit 
prodaims  the  security  of 
the  nation  makes  it 
advisable. 
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Anthoritiet  for  Crisis  Actkm 


Action 

Authority 

Conditions  /  Remarks 

Activate  National 

Defense  Reserve  Fleet 

50  U.S.C.  1744(a); 

46  U.S.C.  1242(a) 

(same  as  above) 

Increase  capability  under 
the  Sealift  Read-inner 
Program 

46  U.S.C.  1248 

Upon  agreement  between 
SECDEFand 
SECTRANS;  involves 
commitment  by  certain 
shippers  contracted  to 
United  States. 

Requisition  of  foreign 
vessels  lying  idle  in  U.S. 
waters 

46  U.S.C.  196 

A  prodamaticm  that  the 
security  of  the  nation 
makes  it  advisable  or 
Declaration  of  Natkmal 
Emergency. 

Take  possession  of 
foreign  flag  vessels 

50  U.S.C.  191(a) 

Whenever  the  President 
prodaims  the  security  of 
the  national  driense 
makes  it  advisable  or 
during  a  national 
emei^^qy  dedaied  by 
the  President. 

Ann  vessels  and  aircraft  10  U.S.C.  351 

2.  Real  estate  and  facilities 

During  war  or  when  the 
President  determines 
security  is  threatened. 

Action 

Authority 

Conditions  /  Remarks 

Terminate  leases  on 
nonexcess  property 

10  U.S.C.  2667 

To  promote  the  national 
defense;  law  does  not 
give  blanket,  but 
requires  indusion  of 
provisions  in  leases. 

Construct,  e3q>and, 
rehabilitate,  and  equip 

RC  facilities 

10  U.S.C.  2233(a)(1) 

Continuing  authority; 
excess  of  $400  K  requires 
21-day  oongressiond 
notification. 
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Part  n  •  Operational  Law 


Authority 


CimAititmm  /  RgmoAu 


emergency  10  U.S.C.  2808 

construction 


Acquire  land 


10  U.S.C.  2672(a) 


When  vital  to  the 
national  eecurity  and 
urgency  predndee  delay 
until  the  Btilitary 
Act{ 

to  $8(X)M  21  days  after 
notification  of  Congrese. 

In  the  interest  of 
national  defena^ 
requiree  80  days  advance 
notice  to  Conipreas. 


8.  Overseas  infrastructure 


Action 

Negotiate  overfli^t  / 
basing  rights  and  host 
nation  support 
agreements 

Ezerdse  overflight  / 
basing  ri^ts  and  host 
nation  support 
agreements 


Authority 

Gmieral  authmity  of 
Executive  DQ>artment 

Bilateral  agreements 
with  iq>propriate  nations 


Conditiong  /  Remaria 

Continuing  authorily. 

Per  agremnent. 


G.  OthsE 


Action 


AttthflPty 


CwiditionB  /  Bemarto 


F(»i>id  financial  22  U.S.C.  447 

transactions  with 
belligerent  states 


After  the  President 
issues  a  proclamation 
naming  ^e  bdligerent 
states. 


Prohibit  collection  of  22  U.S.C.  448  (Same  as  above) 

funds  for  belligerent 

states 
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Action 

Authority 

Cnnditiona  /  Ramarka 

Prohibit  travel  on  vessels 
of  belligemit  states 

22  U.S.C.  445 

After  the  President 
issues  a  prodamation 
naming  the  belligerents. 

Evacuate  nonoombatants 

Exec.  Order  11,490; 
DODD  5100.51 

In  the  event  of  actual  or 
imminent  hostilities  or 
dvil  disturbanoes. 

Reallocate  funds 

Pub.  L.  No.  99-145, 
Sec.  1401 

Whmi  necessaiy  in  the 
national  interest  allows 
transfers  among  various 
DOD  agencies. 

Detain  armed  vesseb 

18  U.S.C.  968 

During  a  war  in  wludi 
the  United  States  is  a 
neutral  nation;  within 
U.S.  jurisdiction  or  on 
the  high  seas. 

Contract  for  health  care 

10  U.S.C.  1091 

0>ntinuing  authorily. 

Relocate  the  national 
leadershQ) 

50  U.S.C.  404(b)(6); 
Exec.  Order  11,490 

As  may  be  necessary  to 
assure  pmf(nmanoe  of 
essential  functions. 

1203  PRESIDENTIAL  DECLARATION  OF  NATIONAL  EBIERGENCT 

A  Manpower 


Action 

Authority 

ConditionB  /  Remorka 

Exceed  end-strength 

10  U.S.C.  138(c)(4) 

During  war  or  national 

limitations 

emergmicy;  60-day 
limitaticm. 

Call  dela}^  entry 

10  U.S.C.  673(a) 

In  time  of  war  or 

personnel 

national  emergency 
declared  fay  the 
President. 
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Addon 

Authority 

nniMlitimia  /  IhmiaAn 

Suqieiid  laws  r^jarding 
promotion,  invohmtaiy 
retirement  or  sqiMtraticm 
of  oommissioned  and 
warrant  officers 

10  U.S.C.  644 

In  time  of  war  or 
national  emergency 
declared  by  Congrses  or 
the  President;  applies  to 
Anny,  Air  Force,  Navy, 
and  Marine  Corps. 

Involuntarily  extend 
reservists 

10  U.S.C.  679(d) 

If  service  agreenMnt 
eoqpires  durhig  war  or 
national  emergency 
declared  by  CragTM  or 
the  President. 

Involuntarily  extend 
members  of  the  Coast 
Guard 

14  U.S.C.  367(8) 

During  a  period  of 
natjowJ  emergency  as 
prodaimed  by  the 
President,  and  in  the 
interest  of  national 
defimse. 

Call  the  IRR 

10  U.S.C.  673(a) 

In  time  of  national 
emergency  declared  by 
the  P^dent. 

Recall  regular  Coast 
Guard  retirees 

14  U.S.C.  331;  359 

In  time  of  war  or 
national  emergency. 

Suspend  grade 
distribution  for  Naval 
and  Maxine  Cknrps 
officers 

10  U.S.C.  5451 

During  a  war  or  national 
emergency. 

Increase  the  number  of 
flag  /  general  officers 

10  U.S.C.  526 

In  time  of  war  or 
national  emergmcy 
declared  by  Cmgress  or 
the  President. 

IiKTease  the  number  of 
retired  flag  /  general 
officers  on  active  duty 

10  U.S.C.  688(c) 

In  time  d*  war  or 
national  mnergmicy 
declared  fay  Congress  or 
the  President 
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Adaon 

Increase  the  str^igth  of 
oommissioiied  officers  in 
grades  04-06 

Tenqporarily  appoint 
oommissioiied  officers 

Use  the  Public  Ifealth 
Service  as  a  farandi  of 
the  armed  services 

Make  emergency 
ind^nite  civilian 
iB^pointments 

i^ppoint  retired  military 
to  civilian  DOD  positions 

Activate  the  National 
Executive  Reserve 

Authorize  travel 
ezpenses  and  allowances 
for  members  of  the  Civil 
Air  Patrol 

Retain  civilian  positioiis 
of  employees  who  enter 
the  militaiy  service 


Authority 

10  U.S.C.  526;  3202(c) 

10  U.S.C.  603(a) 

42  U.S.C.  217 

FMS,  Chi^).  280-1, 
Sub.  Chi^.  4 

5  U.S.C.  3326 

SO  U.S.C.  App.  2160 
10  U.S.C.  9441(b)(7) 

5  U.S.C.  8332(g) 


Conditions  /  Remarks 
(Same  as  above) 

(Same  as  above) 

In  time  of  war  or 
emergency  proclaimed  by 
the  President. 

During  a  national 
emergency  dedaied  by 
the  President  or 
Congress. 

During  a  state 
national  security;  waives 
180-day  period. 

During  periods  of 
mnergency  defimae. 

In  time  of  war  or 
national  emergency 
declared  by  Congress  or 
the  President. 

During  a  period  of  war  or 
national  mnergency 
proclaimed  by  the 
President  or  Congress. 


ConditionB  /  Rgmsrks 

During  a  Presidentially 
declared  national 
emergencg^  economic 
sanctions  would  most 
likely  be  imposed  kmg 
before  a  declaration. 


B.  Industrial  preparednesB 

Action  Authority 

Impose  trade  restrictions  50  U.S.C.  1701-02 
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AiliholitiM  for  Criris  Afitkm 


Adaon  Authority 

Proeecute  individuals  18  U.S.C.  2153 

vdio  damage  defcmse 

material 


ConditioBg  /  Remarta 

Whenever  the  United 
States  is  at  war  or  in 
times  of  national 
emergmcgr  dedared  fay 
the  President  or 
Congress. 


C..  Force  generation  /  operations 


Action 

Activate  the  National 
Disastar  Medical  33rstmn 


Detail  militaiy 
assistance  personnel 


Exceed  troop  ceiling  in 
Europe 


Suq)end  restrictions  on 
chemical  agents 

Call  selected  reservists 
to  active  duty 


Authority 

Voluntary  agreements 
between  government  and 
individual  hoq;)itals 


10  U.S.C.  712(a) 


Pub.  L.  No.  98-525, 
Sec.  10020) 


50  U.S.C.  1515 


10  U.S.C.  673(c) 


Conditions  /  Remarks 

When  need  exists  in 
acoordanoe  with 
individual  agreementl^ 
provides  civilian  hoqntal 
beds  for  military  use. 

During  war  or  national 
emergemy,  upon 
application  of  the 
country  oonoemed  if  the 
President  deemed  it  in 
the  interest  of  national 
defense. 

Upon  declaration  of  war, 
armed  attadc  <m  NATO 
country,  or  Presidmit 
demns  in  the  interest  d* 
national  defense. 

(Same  as  above);  allows 
deployment  of  diemkal 
muniticms. 

In  time  of  national 
emergency  dedared 
limitation  by  Preside]^ 
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Action  Authority  CmAitifmn  /  Bomarfa 

Transfer  NOAA  assets  83  U.S.C.  855  Whenever,  in  Presiclent's 

judgement,  a  suffBcieiit 
national  emergencsr 
exists;  vessels, 
equipment,  militaiy 
dK^MOTtmentS, 
and  commanding  <^Bcers. 


D.  Tnfragtructure 

1.  Strategic  lift 


Action 

Prioritize  traffic 

Waive  requirement  to 
ship  50%  of  tonnage  on 
private  U.S.  flag  vessels 

Suqiend  the  requirement 
for  U.S.  crews 

Requisition  U.S.-owned 
ships 


ijt)  4  \  \'i 


49  U.S.C.  11128 
46  U.S.C.  1241(b)(1) 

46  U.S.C.  8103(a) 

46  U.S.C.  1242(a) 


Conditiona  /  Remerka 

During  time  of  war  or 
threatened  war. 

After  declaration  of 
emergency  by  Omgress, 
the  President  or 
SBCDEF. 

During  a  proclaimed 
natimiri  emergemy. 

When  the  President 
proclaims  that  the 
security  of  the  national 
defense  makes  it 
advisable  in  entirety. 


{ 
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Aetifm  AttthfflOty 

Take  posaessioii  and  50  U.S.C.  191 

control  of  veaads 


Prohibit  transfer  of  6  U.S.C.  835 

vessels  or  shipping 

facilities 


After  Presidential 
declaration  ci  a  national 
emergmcy  if  naosesary 
to  secure  such  vessels 
frmn  damage  or  hvmy; 
prevent  damage  or  uQUiy 
to  harbors  or  waters  of 
the  United  States  to 
secure  the  observance  of 
theri^ts  and 
obligations  of  the  United 
Sta^;  transfers  ocmtrol 
of  vessels  in  territorial 
waters  to  the 
government 

When  the  United  States 
is  at  war  or  during  any 
national  emergency,  the 
eristenoe  of  whidi  is 
prodaimed  fay  the 
President. 


2.  Rflftl  antate  and  facilities 

Action  Authoritv  OonditionH  I  ReiMitg 

Make  most  efBdent  and  10  U.S.C.  2231(4),  In  time  of  war  or 

use  of  RC  2235(b)(2),  2236(d)(2)  national  and  emergency. 

fSodlities 

Lift  certain  lease  40  U.S.C.  278b  During  a  war  or  national 

restrictions  emergency  declared  fay 

Congress  or  the 
President 
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A«»tiAn 

Begin  urgent 
onistruetkm  prqjecte 


Waive  requirements  to 
diqpoee  of  surplus 
property  throuc^  public 
Indding 


Recapture  former 
military  real  property 

Recapture  airports 


Build  ten^xnraxy  air 
bases  enr  fortificatiims 


Nmd  Jnetlaa  Behool 
PabUeatioB 


Authority 

10  U.S.C.  2808 


40  U.S.C.  484(eKd) 


Individual  deeds  and 
Acts  of  Congress  dealing 
with  various  sales. 

50  U.S.C. 

App.  1622(g)(2)(E) 


10  U.S.C,  4776;  9776 


Conditians  /  Bammrfca 

In  the  event  of  a 
declaration  of  war  or  a 
PTMidential  declaration 
of  national  emergeneg^ 
projects  may  be 
undertaken  only  within 
tim  total  amount  of  ftmds 
that  have  bera 
appropriated  fixr  military 
construction. 

If  necessary  in  the  public 
interest  during  a  period 
of  national  emergency 
dedared  fay  the  President 
or  Craigress;  national 
aecuriiy  will  be 
pronmted;  public 
erigemy  not  admit 
of  delay;  delay  would 
adversely  affect  national 
economy*  established 
fiur-market  value*  and 
other  satisfactory  terms 
can  be  obtained  by 
negotiation. 

Vary  depending  on 
qpedfic  instrument 

During  a  national 
onergency  declared  by 
the  President  or 
Omgress;  allows  ocmttbl 
session  of  airports  at 
which  previously 
disposed  surplus 
properly  is  located. 

In  an  emergency  when 
the  Presidait  considers  it 
urgent 


IS-IS 
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Authorities  for  Crisis  Aethm 


Afftinn 

^^nthdraw  public  lands 

Aiithoritv 

ConHitione  /  Remarka 

43  U.S.C.  155 

tn  time  of  war  or 
nati(mal  emergency 
declared  by  the  President 
or  Congrew. 

Waive  oonstraction 
permits,  licenses,  and 
raiewalsfor 
communication  stations 

47  U.S.C.  808(a) 

During  a  national 
mnergency  prodaimed  by 
the  President  or  dedared 
by  Congress. 

Amend  rutes;  dose  or 
control  vdre 

oramnunications  facilities 

47  U.S.C.  606(c) 

Upon  Presidmitial 
prodamation  war  or 
threat  of  war. 

C(mtrol  or  dose 
communications  stations 

47  U.S.C.  606(c) 

Upon  Presidential 
proclamation  of  war  or 
threat  of  war,  a  state  of 
public  peril  or  disaster, 
other  national 
mnergency ,  or  to 
preserve  U.S.  neutrality. 

Control  banking 

12  U.S.C.  95(a) 

During  an  emergency 
proclaimed  by  the 
President. 

E.  Other 

Action 

Authority 

HnnHitiftntt  /  RemerlM 

Allow  transport  of 
designated  persons  on 
Naval  vessels 

10  U.S.C.  7224 

In  time  of  war  or  during 
a  national  emargen<y 
declared  by  the 

President. 

Furnish  VA  medical  care 
to  active  duty  armed 
forces 

38  U.S.C.  5011(a) 

During  a  war  or  national 
emergency  dedared  by 
the  President  or 

Congress  that  involves 
that  use  of  armed  forces 
in  armed  conflict 
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1204  CONGRESSIONAL  DECXiARATION  OF  NATIONAL  EMERGENCY 

A.  Manpower 


Action 

Authority 

Crmditinna  /  Rcmarku 

Call  standby  reservists 

10  U.S.C.  672(a)  & 
674(b) 

In  time  of  war  or 
naticmal  emergency 
declared  by  Congress 
when  the  Service 
Secretary  determines 
there  are  insufBdent 
qualified  members  of  the 
Ready  Reserve. 

Recall  retired  reservists 

10  U.S.C.  762(a) 

In  time  of  war  or 
national  emeigmicy 
declared  fay  Congress 
when  enough  individuals 
in  active  Reserve  status 
or  ING  are  not  available. 

Suspend  federal 
recognition  provisions  for 
National  Guardsmen 

32  U.S,C.  Ill 

In  time  of  war  or 
national  emergency 
declared  by  Congress. 

B.  Industrial  preparedness 

Action 

Authority 

ConditinnB  /  Remarks 

Eiqjedite  government 
contracts 

50  U.S.C.  82 

In  time  of  war;  allows 
productkm  to  place  / 
modify  orders  for  war 
material,  take  over 
uncooperative  fSualities, 
and  purchase  products. 

Take  possession  of 
manufacturing  plants 

10  U.S.C.  4501 

In  time  of  war  or  when 
war  is  imminmit;  if 
manageable  plant  fails  to 

manufacture  war 
materials  for  the  Army. 


SJAIMdbook 
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Anthorities  for  CrMg  Actloii 


C.  Infrastnicture  . 

1.  Strategic  lift 


Action 

Activate  NATO  /  Korean 
Civilian  Aircraft 
Augmentation  Prc^ram 

Take  possession  of 
transportation  systems 


Authority 

Bilateral  agreements 
with  participating 
nations 

10  U.S.C.  4742;  974 


2.  ftRtato  and  facilities 

Action  Authority 

Lease  buildings  in  the  10  U.S.C.  4780 

District  of  Columbia 

Recapture  TVA  property  16  U.S.C.  8315 


D.  Other 

Action  Authority 

Prioritize  47  U.S.C.  606(a) 

communications 


Transfer  FAA  functions  49  U.S.C.  1343(c) 
toDOD 


Conditions  /  Remarks 

(Classified) 

In  time  oi  war. 


Conditions  /  Remarks 

In  time  of  war  or  when 
war  is  imminent. 

In  case  of  war  or 
national  mnergency 
declared  by  Congress; 
provides  capability  for 
the  government  to 
manufacture  e9q>losive8 
and  other  war  materials. 


Conditions  /  Remarks 

During  war;  allows 
President  to  establish 
preference  and  priority 
to  wire  and  radio 
communications  carriers. 

In  the  event  of  war. 
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Action  Authority 

Remove  enmny  aliens  50  U.S.C.  21 


Authorize  electronic  50  U.S.C.  1811 
surveiUanoe 


Conditions  /  Remarks 

Whenever  there  is  a 
declared  war  or  any 
invasion  or  predatory 
incursion  is  pmpetrated 
or  threatened  against  the 
United  States. 

Following  a  declaratkm 
of  war  by  Congress; 
allows  surveillance 
without  a  court  order  to 
acquire  foreign 
intelligence. 


1205  ADDITIONAL  MEASURES 

A.  Increased  preparedness  /  preconflict.  Additional  measures  include 
registration  of  health  care  professionals  and  filling  POMCUS  and  PWRMS. 

B.  Presidential  declaration  of  national  emergency.  In  these  drcumstances, 
the  government  may: 

1.  Provide  for  induction  (currently  prohibited  fay  50  U.S.C.  App. 

467(c)); 

2.  provide  for  health  care  professional  draft; 

3.  authorize  production  firom  petroleum  reserves '  [currently 
prohibited  fay  42  U.S.C.  6504(a)]; 

4.  authorize  e]q)edition  of  waivers  of  any  state  or  federal  regulation 
that  could  impede  the  production  or  transportation  of  goods  and  services  procured  fay 
DOD; 


5.  smaU  business  set-aside  requirements; 

6.  relax  labor  constraints  (e.g.,  fireeze  wages,  mandatcny  transfer  of 
labor  firom  non-defense  industiy ,  authority  to  suspend  clause  in  labor  contracts  whidi 
limits  selection  and  assignment); 


7.  waive  warranty  requirements; 
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8.  waive  contractual  liability  with  co-production  sources; 

9.  provide  for  anti-tn^  exemptions  for  international  agreements; 

10.  providecapability  for  DOD  to  extend  effectively  all  arms  sales  and 
security  assistance  capabilities  deemed  necessary  to  waging  war  in  Eurqpe  to  cover 
any  other  geographical  area  of  the  world; 

11.  provide  exemptions  to  Freedom  of  Information  Act  and  Privacy  Act 
requirements  during  national  emergen<y;  and 

12.  relax  truth  in  negotiating  requiremmits. 

C.  Congressional  declaration _ of  national _ emergency.  In  these 

drcumstances,  the  service  academy  instruction  may  be  reduced  to  3  years  and  the 
government  may  impose  controls  on  wages,  salaries,  prices,  and  rents. 
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CHAPTER  THIRTEEN 
FOREIGN  CRIMINAL  JURISDICTION 


1301  REFERENCES 

A.  U.S.  Navy  Regulations,  1990,  arts.  0822,  0828 

B.  DOD  Directive  5525.1,  Subj:  STATUS  OF  FORCES  POLICIES  AND 
INFORMATION 

C.  SECNAVINST  5710.25,  Subj:  INTERNATIONAL  AGREEMENTS 

D.  OPNAVINST  3100.6  Subj:  SPECIAL  INCIDENT  REPORTING 
(OPREP-3,  NAVY  BLUE  AND  UNIT  SITREP)  PROCEDURES 

E.  JAG  Manual,  Chapters  6  and  10 

F.  Fleet  Deployment  /  Legal  Manual 

G.  Applicable  Status  of  Forces  Agreement 


1302  AFLOAT 

An  American  warship  is  considered  an  instrumentality  of  the  nation  in 
the  exercise  of  its  sovereign  power,  an  extension  of  U.S.  territoiy.  As  such,  it  is 
under  the  exclusive  jurisdiction  of  the  United  States  and  immune  from  any  other 
nation's  jurisdiction  during  its  entry  and  stay  in  foreign  ports  and  territorial  watmia 
as  well  as  on  the  hi^  seas. 

A  Attachment  or  libel  in  admiralty  may  not  be  taken  or  effected  against 
a  warship  for  recovery  of  possession,  for  collision  damage,  or  for  salvage  charges.  The 
commanding  officer  (CO)  of  a  ship  shall  not  permit  his  /  her  ship  to  be  searched  by 
foreign  authorities  nor  shall  he  /  she  allow  personnel  to  be  removed  from  the  ship 
foreign  authorities.  If  the  foreign  authorities  use  force  to  compel  submission,  the  CO 
should  resist  with  the  utmost  of  his  /  her  power.  Except  as  provided  by  international 
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agreement,  the  rules  for  a  shore  activity  are  the  same.  U.S.  Navy  Regulations,  1990, 
Art.  0822,  0828. 

B.  The  laws,  regulations,  and  discipline  of  the  United  States  may  be 
enforced  on  board  a  U.S.  warship  within  the  territorial  precincts  of  a  foreign  nation 
without  violating  that  nation's  sovereignly.  A  warship  present  in  a  foreign  port  is 
expected  to  comply  voluntarily  with  applicable  health,  sanitation,  navigation, 
anchorage,  and  o^er  regulations  of  the  territorial  nation  governing  her  admission  to 
the  port.  Failure  to  comply  may  result  in  the  lodging  of  a  diplomatic  protest  by  the 
host  nation  and  the  possible  ordering  of  the  warship  to  leave  the  port  and  territorial 
sea.  If  such  sanctions  were  imposed,  immunity  from  seizure,  arrest,  or  detention  fay 
any  legal  means  would  remain  in  force. 


1303  OVERSEAS  ASHORE 

A.  Servicemembers.  Military  personnel  visiting  or  stationed  ashore 

overseas  are  subject  to  the  dvil  and  criminal  laws  of  the  particular  foreign  state 
("territorial  jurisdiction").  Under  most  status  of  forces  agreements  (SOFA's),  the 
question  of  whether  the  U.S.  servicemember  will  be  tried  by  U.S.  authorities  or  by 
foreign  authorities  for  crimes  committed  depends  on  which  country  has  "exclusive" 
or  "primary"  jurisdiction. 

1.  Exclusive  jurisdiction  ^sts  when  the  act  constitutes  an  offense 

against  only  one  of  the  two  states  (e.g.,  unauthorized  absence).  Those  areas 
constituting  violations  imder  both  the  UCMJ  and  foreign  law  are  subject  to 

concurrent  jurisdiction.  This  situation  raises  the  question  of  which  state  has 

"primary"  jurisdiction.  The  United  States  will  normally  have  primary  jurisdiction 
over  military  personnel  for: 

a.  Offenses  solely  against  the  property  or  security  of  the 

United  States; 

b.  offenses  arising  out  of  any  act  or  omission  done  in  the 
performance  of  official  duty;  and 

c.  offenses  solely  against  the  person  or  property  of  another 
servicemember,  a  civilian  employee,  or  a  dependent. 

2.  The  host  country  will  retain  the  primary  rig^t  to  e^mrdse 
jurisdiction  in  all  other  concurrent  jurisdiction  situations.  If  a  member  commits  a 
crime  in  which  the  host  country  has  primary  jurisdiction,  the  accused  will  be 
prosecuted  under  the  laws  and  procedures  of  that  country's  criminal  justice  ^tem 
and,  if  convicted,  the  accused  will  be  punished  in  accordance  with  those  laws.  This 
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rule  exists  unless  the  host  country  waives  its  primary  ri^t  to  exercise  jurisdiction. 
This  is  possible  because  the  United  States  alwa3rs  retains  criminal  jurisdiction  under 
the  UCMJ  over  all  military  personnel  as  an  exercise  of  personal  jurisdiction. 

B.  Civilians.  Special  privileges  and  exceptions  from  the  application  of 
foreign  local  law  to  U.S.  bases  overseas  are  governed  by  a  "Base  Rights  Agreement" 
between  the  two  governments.  Such  agreements  may  provide  for  the  exercise  of 
police  power  by  the  United  States  within  the  confines  of  the  base,  but  this  exercise 
will  usually  be  concurrent  with  that  of  the  foreign  sovereign.  Residual  sovereignty 
over  the  base  usually  is  retained  by  the  foreign  government,  and  criminal  offenses 
committed  by  U.S.  nonmilitary  personnel  while  on  the  base  are  generally  triable  in 
foreign  criminal  courts.  Despite  recent  efforts  to  secure  legislation,  it  remains 
questionable  whether  any  U.S.  court  has  jurisdiction  to  try  U.S.  civilians  for  crimes 
committed  overseas  absent  a  time  of  war. 

C.  U.S.  policy.  As  a  matter  of  policy,  we  attempt  to  maximize  U.S. 
jurisdiction  and  seek  waivers  in  cases  where  the  United  States  does  not  have  primary 
jurisdiction.  Requests  for  waiver  of  jurisdiction  will  be  made  for  all  serious  offenses 
committed  by  servicemembers  regardless  of  the  lack  of  a  SOFA  or  the  claims  of 
exclusive  jurisdiction  by  the  host  country. 

D.  Reporting.  Whenever  a  servicemember  is  involved  in  a  serious  or 
unusual  incident  outside  the  United  States,  report  the  matter  to  the  Judge  Advocate 
General.  Reports  are  also  reqiiired  via  OP^P  3  /  NAVY  BLUE  under  OPNAVINST 
3100.6  for  msgor  incidents  involving  foreign  criminal  jurisdiction.  The  report  to  JAG 
will  be  satisfied  if  the  operational  report  (OPREP)  contains  JAG  as  an  info  addressee. 
The  message  must  provide  information  regarding:  identity  of  the  servicemember, 
nature  of  alleged  offenses;  status  of  individual  when  incident  occurred;  and  present 
status  of  individual.  Fleet  legal  manuals  contain  examples  of  messages  with 
appropriate  via  addressees.  Ensure  that  all  follow-up  OPREPS  or  situation  reports 
(Sm^PS)  are  sent.  Serious  or  unusual  incidents  will  include  any  case  in  which  any 
of  the  following  circumstances  exist; 

1.  Pretrial  confinement  by  foreign  authorities; 

2.  actual  or  alleged  mistreatment  by  foreign  authorities; 

3.  actual  or  probable  publicity  adverse  to  the  United  States; 

4.  congressional,  domestic,  or  foreign  public  interest  is  likely  to  be 

aroused; 

5.  a  jurisdictional  question  has  arisen; 
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6.  the  death  of  a  foreign  national  is  involved;  or 

7.  capital  punishment  might  be  imposed. 

£.  Custody  rules.  When  a  servicemember  is  arrested  and  accused  of  a 
crime,  the  listing  SOFA  with  the  host  country  determine  which  country  retains 
custody  of  the  individual.  GeneraUy,  the  United  States  will  maintain  custody  where 
we  have  primary  jurisdiction  over  the  offense.  When  the  foreign  nation  has  primary 
jurisdiction  over  a  servicemember  arrested  by  the  United  States,  we  will  retain 
custody  imtil  the  member  is  charged;  if  the  host  coimtry  made  the  arrest,  it  may 
maintain  custody  or  turn  the  member  over  to  U.S.  authorities  until  the  criminal 
proceedings  are  completed. 

F.  Delivery.  Except  when  provided  by  agreement  between  the  United 
States  and  the  foreign  nation  concerned,  there  is  no  authority  to  deliver  persons  in 
the  Department  of  the  Navy  to  foreign  authorities.  JAGMAN,  §  0609. 

G.  Foreign  pretrial  confinement.  Where  a  U.S.  servicemember  is  in  the 
hands  of  foreign  authorities  and  is  charged  with  the  commission  of  a  crime, 
regardless  of  where  it  took  place,  the  CO  should  report  the  matter  to  the  Judge 
Advocate  General  and  other  higher  authorities  for  guidance. 

1.  Seek  release.  To  secure  the  release  of  U.S.  militaxy  personnel  held 
by  foreign  authorities,  U.S.  militaxy  authorities  may  give  assurances  that  the 
servicemember  will  not  be  removed  from  the  host  country  except  on  due  notice  and 
adequate  opportunity  by  the  foreign  authorities  to  object  to  that  action.  An  informal 
personal  request  can  be  made  by  the:  senior  shore  patrol  officer;  CD's  designee;  senior 
officer  present  afloat  (SOPA);  or  U.S.  Coimtxy  Representative  in  the  area.  Foreign 
authorities  may  be  assured  that  the  release  will  not  affect  jurisdiction;  the  alleged 
offender  will  be  made  available  for  questioning  and  returned  for  trial.  In  appropriate 
cases,  militaxy  authorities  may  order  pretrial  restraint  of  servicemembers  in  a  U.S. 
facility  to  ensure  their  presence  at  trial  on  foreign  charges. 

2.  Visitation.  While  in  foreign  custody,  commands  must  ensure  the 
member  is  treated  fairly.  Legal  assistance,  medical  attention,  food,  bedding,  clothing, 
and  other  health  and  comfort  supplies  will  be  provided  to  the  member.  The  conunand 
must  ensure  a  physical  examination  is  conducted  within  the  first  48  hours  of 
confinement  or  whenever  reasonably  practicable.  The  conditions  of  confinement  and 
health  and  welfare  must  be  observed  by  the  CO  or  his  /  her  designee  and  reported  at 
least  every  30  days.  A  DD  Form  1602  Report  of  Visit-US  Personnel  in  Foreign  Penal 
Institution  (NAVJAG  5820-2)  must  be  prepared  for  each  visit.  The  member  should 
also  be  visited  by  a  medical  representative  and  chaplain. 
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H.  Procedural  safeguards.  If  a  servioemember  is  to  be  tried  for  an  offense 
in  a  foreign  court,  he  /  she  is  entitled  to  certain  safeguards.  These  rights  vary 
somewhat,  depending  on  how  the  SOFA  is  coudied.  To  illustrate,  the  rij^ts 
guaranteed  a  servioemember  under  the  North  Atlantic  Treaty  Organization  (NATO) 
SOFA  include  the  following: 

1.  A  prompt  and  speedy  trial; 

2.  to  be  informed  in  advance  of  trial  of  the  specific  charge  or  charges 

made; 

3.  to  be  confronted  with  the  witnesses; 

4.  to  compel  the  appearance  of  witnesses  in  the  servicemmnber's 
favor  if  they  are  within  the  jurisdiction  of  the  state; 

5.  to  have  legal  representation  of  own  choice; 

6.  to  have  the  services  of  a  competent  interpreter  if  necessai3r;  and 

7.  to  communicate  with  representatives  of  the  U.S.  Government  and, 
whmi  the  rules  permit,  to  have  such  representatives  present  at  trial. 

I.  Right  to  counael.  The  member  will  have  the  ri^t  to  counsel  paid  for  by 
the  United  States  if: 

1.  The  act  complained  of  occurred  in  the  performance  of  official  duty; 

2.  the  sentence  that  is  normally  imposed  includes  confinement, 
whether  or  not  suspended; 

3.  capital  punishment  mig^t  be  imposed; 

4.  an  appeal  is  made  firom  any  proceeding  in  whidi  there  appears  to 
have  been  a  denial  of  the  substantial  rights  of  the  accused; 

5.  conviction  of  the  alibied  offense  could  form  the  basis  for 
administrative  discharge  proceedings  for  misconduct  as  a  result  of  civilian  court 
disposition;  or 

6.  the  case,  although  not  within  the  critma  above,  is  considered  to 
have  significant  impact  on  the  relations  of  U.S.  forces  with  the  host  country,  or 
involve  any  other  U.S.  interest. 
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J.  Hinny  counsel. .  The  member  will  select  counsel  from  a  list  of  qualified, 
competent,  and  experienced  trial  attorneys.  Fees  will  be  reasonable  and  will  be  paid 
by  the  U.S.  Government.  The  contract  will  be  signed  only  for  the  present  trial;  a 
separate  contract  will  be  signed  if  necessary  for  any  appeal.  The  contracting  officer 
will  normally  be  a  local  judge  advocate. 

K  Other  costs.  Under  10  U.S.C.  §  1037,  the  government  will  also  pay  for 
other  costs  including:  court  costs;  bail  costs  (reimbursement  required);  charges  for 
copies  of  records;  printing  and  fi^g  fees;  interpreter  fees;  witness  fees;  and  other 
necessaiy  and  reasonable  expenses,  but  not  actual  fines  or  damages.  Payment  is 
made  by  the  command's  disbursing  officer  in  local  currenQr. 

L.  Trial  observers.  Local  judge  advocates  designated  by  Chief  of  the 
Diplomatic  Mission,  selected  for  their  competence,  e^rience,  and  maturity  of 
judgment,  will  act  as  trial  observer  and  will  attend  all  proceedings  and  note  the 
progress  of  the  trial.  A  judge  advocate  may  not  serve  in  such  capacity  after  having 
served  in  a  legal  capacity  for  the  accused  in  a  matter  arising  out  of  the  same 
drcumstanoes.  The  observer  is  not  a  participant  in  the  defense  of  the  servicemember, 
but  rather  reports  to  higher  authority  as  to  whether  the  safeguards  guaranteed 
the  SOFA  were  followed.  Before  trial,  the  observer  should  review  police  reports  and 
supporting  documents  to  become  familiar  with  the  facts  of  the  case.  If  appropriate, 
the  observer  may  advise  counsel  of  the  accused's  ri^ts  under  the  SOFA  and  assist 
the  court  and  defense  counsel  in  obtaining  witnesses  and  evidence  available  from  U.S. 
sources  if  requested.  After  trial,  they  submit  a  formal  report  containing  a  factual 
description  or  summaiy  of  the  proceedings  and  an  informed  judgment  on  any  failure 
to  comply  with  the  procedural  safeguards  under  the  SOFA  (i.e.,  whether  the  accused 
received  a  fair  trial).  In  particular,  the  observer  should  note  any  discrimination 
based  on  race,  creed,  color,  or  national  origin. 

M.  Trials  in  absentia.  Check  the  laws  of  the  particular  country  to  see  if 
they  allow  trials  in  absentia.  Such  trials  are  allowed  in  Italy  for  example.  This  tool 
allows  the  accused  to  leave  the  coimtry  before  the  completion  of  judicial  proceedings. 
On  receiving  an  absentia  request,  the  foreign  authorities  typically  will  consent  to  the 
removal  and  either  agree  or  refuse  to  waive  their  right  to  try  the  individual  in 
absentia.  If  the  foreign  authorities  refuse  to  waive  their  rig^t  to  try  the  individual 
in  absentia,  the  accused  must  be  advised  that  he  may  be  tried  in  absentia  and 
convicted.  The  member  may  be  removed  if  he  consents  in  writing  despite  the 
prospect  of  trial  and  conviction  in  absentia. 
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1304  SOLATIA 

In  certain  countries  (Le.,  Js^ian),  custom  dictates  offering  a  victim  or 
his  /  her  family  a  token  gift  of  fruit,  flowers,  or  mon^  fm*  iiuuxy,  death,  or  property 
damage.  Depmiding  on  the  local  culture,  such  token  e9q)ression8ofremar8e  can  affect 
the  resolution  of  criminal  charges.  The  Office  of  the  Comptroller  of  the  Navy 
(NAVCOMPT)  permits  the  payment  of  solatia  from  operation  and  maintenance 
(0AM)  funds  under  certain  circumstances,  as  determined  l^r  the  iq)pr(9xiate  country 
commander.  Consult  the  area  coordinatmr  or  the  nearest  NLSO  to  determine  the 
propriety  of  paying  solatia  from  official  funds  in  a  particular  country. 
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APPENDIX  A 

DEPLOYMENT  CHECKLIST 


This  checklist  helps  one  prepare  for  deplosrm^t  /  combat.  It  aids  the 
staff  judge  advocate  (SJA)  in  general  planning  for  deployment  from  the  time  of 
assignment  to  the  unit  throu£^  the  acbial  deployment.  It  is  divided  into  three 
sections:  prep€a‘ationtpred^toymentt  and  deployment.  It  is  not  all  inclusive,  but 
can  be  used  as  a  guide  to  increase  readiness. 


L  PBEPARAITON 

A.  Personal  considerations.  Personal  readiness  reduces  turmoil  and 
uncertainty,  increases  individual  confidence,  and  hdps  establish  credibility. 

1.  Take  care  of  personal  affairs.  Consider  a  will,  power  of  attorn^, 
automatic  deposits  /  payment  of  bills,  child  care  plans,  etc.  Encourage  subordinates 
to  do  the  same. 


2.  Are  your  dog  tags  correct  (particularly  3^our  Uood  type)?  Do  you 
have  any?  Get  them  and  wear  them! 

3.  Do  you  have  a  Top  Secret  security  clearance?  Get  one  if  possible! 
Operational  dedsionmaking  is  based  on  Top  Secret  and  compartmentalized 
information. 

4.  Are  your  shots  (and  shot  records)  up  to  date? 

5.  Is  your  "Sea  Bag"  padced  and  ready  to  go?  ^propiiate  uniforms, 
wash  khakis,  boots? 


B. 


General  office  consider 


1.  Is  the  SJA  ofELce  on  the  distribution  list  for  message  traffic  and 
for  all  OPLANS  /  CONPLANS? 


2.  Is  a  JAG  attending  all  staff  briefings?  By  becoming  part  of  the 
normal  staff  team,  you  won't  be  overlooked  during  deplcqonent  planning. 

3.  Do  you  have  a  military  and  /  or  international  driver's  license? 

4.  Do  you  have  the  necessary  office  supplies? 
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5.  Are  th«e  flashlights  and  batteries? 

6.  Is  the  d^loyment  library  reac^?  JAGMAN^  Moiutol /hr  CSourte- 
Martial  (MCM),  JAGC  Directoiy?  Laptop  oonqputer  and  disks? 

7.  Do  all  ofiioe  personnel  have  serviceable  safety  gear?  bupeet  Hi 

8.  If  3rou  are  a  parent,  have  you  made  plans  for  the  care  of  your 

children? 

C.  Operational  law  considerations 

1.  Are  there  copies  of  aU  Status  of  Forces  and  Supplementary 
Agreements,  with  maps  of  countries  wlmre  deployment  is  likely?  For  dassified 
agreements,  contact  higher  headquarters  (HQ),  the  Unified  Command  (Le., 
SOUTHCOM,  CBNTCOM,  etc.)  or  OJAG  Gntemational  Law  /  Code  10). 

2.  Ensure  regular  and  thorough  instruction  in  the  Law  of  Armed 
Conflict  (LOAC),  Law  of  the  Sea  (LOS),  and  Code  of  Conduct  is  provided.  It  should 
include  the  treatment  of  property  and  the  tulHng  of  war  trophies.  Training  on 
INCSEA  and  Rules  of  Engagement  (ROE)  should  be  given. 

3.  Ensure  LOAC  and  operational  law  problems  are  mduded  in  fidd 
problems  and  exercises. 

4.  Regularly  review  operations  and  contingeniy  plans  fin:  the  unit. 
Pay  dose  attention  to  the  ROE,  targeting,  and  prisoner  of  war  (POW)  portions  of  the 
plans.  Numerous  LOAC  (and  "front  page*)  issues  can  q>ringfr(nn  these  areas  if  they 
contain  misleading,  inoarrect,  or  filial  infcarmation. 

5.  Determine  potential  l^psl  proUmns  in  the  countries  of  probable 
deployment  (e.g.,  unique  religious  laws  that  would  affect  U.S.  personnel,  limifaitinng 
on  the  use  of  military  vehides  in  country,  unique  customs  or  curremy  laws,  and  any 
significant  tmrorist  threats).  Your  public  affairs  ofiGicm’  (PAO)  will  dtmi  Imve  some 
of  this  information.  If  potential  legal  problems  exist,  thqy  should  be  addressed  in  the 
OPLAN  or  CONPLAN  for  that  country. 

6.  Become  part  of  the  operational  team  by  attending  aO  coordination 
and  planning  oonfmrenoes. 

7.  When  working  in  planning  groups,  assist  in  ar^uB  other  than  the 
law.  Become  a  team  player. 
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8.  Make  sure  that  your  deployment  "package"  has  a  camera  and  film! 
A  camera  with  instant  developing  film  works  best 

9.  Consider  solving  recurring  issues  such  as  RO£,ontracting; 
admirahy,  etc.  by  working  them  into  the  standard  q^erating  procedures  (SOPu), 
exmrdses,  and  the  like.  Make  key  oontads  now! 

D.  Intemational  law  references 

1.  NWP-9A  (Annot.)  df  nothing  else,  take  this!) 

2.  U.N.  Convention  of  Law  of  the  Sea 

3.  Uli.  Charter 

4.  Universal  Declaration  of  Human  Rights 

5.  AR  27-50,  Status  of  Forces  Policies,  Procedures,  and  Information 

6.  AR  350-30,  Code  of  Conduct  Training 

7.  DA  Pam  27-1,  Treaties  Governing  Law  Warfare 

8.  DA  Pam  27-1-1,  Protocols  to  the  Geneva  Conventions  of 
12  August  1949 

9.  DA  Pam  27-24,  Selected  Intemational  Agreements,  VoL  11 

10.  DA  Pam  27-161-1,  The  Law  of  Peace,  VoL  I 

11.  DA  Pam  27-161-2,  Intemational  Law,  VoL  n 

12.  FM  27^2,  Your  Conduct  in  Combat  Under  the  Law  of  War 
(formerly  TC  27-1) 

13.  FM  27-10,  The  Law  of  Land  Wariue  with  Change  1 

14.  FM  41-5,  Joint  Manual  for  Civil  Affairs 

15.  TC  27-10-1,  Selected  Problems  in  the  Law  of  War 

16.  TC  27-10-2,  Prisoners  of  War 
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17.  TC  27-101-3,  Instructor's  Guide  to  the  Law  of  War 

18.  AF  Pam  110-20,  Selected  International  Agreements 

E.  Claims  considerations.  Review  JAGMAN,  Chapter  Vm. 

1.  It  is  paramoimt  3rou  establish  an  on-going,  positive  working 
relationship  with  the  supply  offioer(s). 

2.  Ensure  that  all  relevant  supply  ofGcers  understand  how  to 
establish  a  pay  account  to  pay  for  foreign  claims.  Additionally,  remind  them  that 
foreign  claims  will  be  paid  in  local  currency.  Also,  the  supply  ofBoer  will  usually 
enter  into  local  contracts  for  services.  Sometimes,  the  amount  owed  is  disputed  after 
the  fact;  sometimes  the  disputed  claim  overlaps  with  admiralty  rfftitna  (e.g.,  damage 
to  watercraft,  liberty  ferries,  and  painting  barges). 

3.  Ensure  that  foreign  claims  commissions  are  available  (sec 
JAGMAN,  Chapter  Vm,  Part  B). 

4.  Determine  ifsing^e-servicereiqponsibility  exists  for  probable  areas 
of  deplo3mient.  If  it  does  not  exist,  then  coordinate  with  the  chain  of  command  to 
establish  one  (if  necessary). 

5.  Review  legal  studies  and  materials  dealing  with  the  area  of 
operations  (AO). 

6.  Always  be  conscious  of  Operational  Security  (OPSEC) 

7.  Review  the  Standard  Organizational  Manual  (SORM) 

F.  Required  forms 

1.  SF  95,  Claim  for  Damage  or  Iiyuiy,  with  simplified  instruction 

forms. 

2.  JAGMAN,  Chapter  Vm,  Part  A-8-a,  Release  Form  for  Foreign 

Claims. 

G.  Criminal  law  considerations 

1.  Ensure  the  criminal  law  matmials  are  up-to-date  and  forms  are 

present. 
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2.  Determine  availability  of  Mobile  JAG  Team  (MOJAG)  assets  and 
review  procedure  for  obtaining  MOJAG  services. 

3.  Determine  who  has  Area  Coordinator  responsibilities  for  militaiy 
justice  matters. 

4.  liave  you  coordinated  with  the  Area  Coordinator  and  NLSO 
regarding  pending  trials?  Will  any  witnesses  have  to  be  left  behind?  Who  will  do  the 
CA's  action? 

H.  Recjruired  forms 

1.  DD  Form  457,  Investigating  Officer's  Report  (50  each) 

2.  DD  Form  458,  Charge  Sheet  (200  each) 

3.  DD  Form  497,  Confinement  (Drder  (50  each) 

4.  SFs  1156,  1157,  Witness  Pa3nnent  Forms  (50  each) 

5.  Local  forms,  form  letters,  disposition  forms  forwarding  charges, 
referring  cases  to  trial,  etc. 


IL  PREDEPLOYMENT 


These  are  issues  that  may  arise  and  considerations  that  should  be 
addressed  fi^m  the  point  of  the  alert,  or  notification  of  deployment,  iq>  to  the  time  of 
actual  deployment. 


A. 


Operational  law  conside: 


fU'JCtJt 


IS 


1.  Obtain  a  copy  of  the  Operations  Order  (OPOKDER).  If  the 
OPOBDER  is  based  on  an  OPLAN  previously  reviewed  by  the  SJA  office,  conq;)are  the 
two  for  changes.  Look  particularly  for  changes  in  the  mission,  assumptions,  and 
rules  of  engagement  (ROE). 


2.  What  is  the  legal  basis  for  the  military  action?  Particularly  in 
Low-Intensity  Conflict  (IIC)  and  rescue  missions  this  question  may  arise.  Brief 
commanders  on  the  legal  basis  (or  bases).  Ensure  the  reasons  you  cite  are  consistent 
with  the  chain  of  command,  up  to  the  National  Command  Authority.  If  a  Freedom 
of  Navigation  Operation  (FONOP)  exercise  is  planned,  be  well-versed  regarding  Law 
of  the  Sea.  (See  NWP-9A  (Annot.)  and  Maritime  Claims  Reference  Manual.) 
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3.  Monitor  (or  man)  the  Combat  Information  Center  (CHQ 

4.  Review  the  legal  annex  to  ensure  that  it  siqpports  the  mission  and 
that  your  office  can  support  the  requirements  set  out  in  the  annex. 

5.  Ke^  notes  or  record  lessons  learned,  ideas,  details  of  incidents, 
etc.  These  will  be  invaluable  when  you  later  have  to  prepare  an  after-action  report 

6.  Alwa3^  be  conscious  of  Operational  Security  (OPSEC) 

7.  Review  the  Standard  Organization  Manual  (SORM) 

8.  Does  each  SJA  section  have  copies  of  the  Status  of  Forces 
Agreement  (SOFA),  maps,  etc.  of  the  deplo3nnent  area? 

9.  Review  the  OPLAN  /  OPORDER  for  potential  problems.  If  it  has 
been  previously  reviewed,  look  for  changes  and  focus  on  the  mission  statement, 
assumptions  and  ROEs. 

10.  Give  briefings  on  the  Law  of  War,  Law  of  the  Sea,  and  ROE  to 
personnel  /  units  preparing  to  deploy. 

B.  Legal  assistance  considerations 

1.  Are  there  sufficient  forms  to  handle  last-minute  legal  assistance 
problems  at  departure  site? 

2.  Organize  and  initiate  legal  assistance  briefings  for  dependents. 
This  should  be  planned  out  well  before  deployment.  Contact  local  NLSO  to  assist 
you. 


C.  Legal  assistance  references  and  forms 

DL  Wills  is  now  available.  If  down  load  unable  to  access,  use  the 
most  recent  editions  of: 


a.  All  States  Will  Guide; 

b.  All  States  Marriage  and  Divorce  Guide; 

c.  All  States  Guide  to  Garnishment  Laws  and 

Procedures; 
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d.  AH  States  Consumer  Law  Guide;  and 

e.  Legal  Assistanoe  Officer's  Desikbook  and  Farm  Book. 

D.  Required  forms 

1.  Simple  fonns  WQIs 

2.  Form  letters 

a.  Form  letterto  creditor  requestingextension  ofpajunentdate 
because  of  deplo3mient 

b.  Form  letter  to  landlord  /  mortgagor  requesting  extension 
because  of  deployment. 

c  Form  letter  Sddiers*  and  Saikurs'  Civil  Belief  Act  (e.g., 
request  for  stay  of  proceedings). 

3.  Internal  Bevenue  Service  (IBS)  forms  requesting  extension  of 

filing  deadline  or  local  JAG  office  form  tetter  requesting  extension  because  of 

deployment. 

4.  Form  letters  to  state  or  municipal  tax  authorities  requesting 
extension  because  of  deploymmit. 

5.  Power  of  Attorn^  (deploying  unit  size  +250). 

6.  General  Power  of  Attom^  forms. 

7.  Special  Power  of  Atton^  form  with  standard  clauses  for  q)ecial 
situations  (e.g.,  sale  of  car,  sale  of  house,  ability  to  engage  in  particular  banking 
transactions). 

E.  Criminal  tew  oonBiderations 

Determine  of  a  SOFA  exists  or  arranagements  have  been  made 
for  exclusive  jurisdiction  over  U.S.persoimel.  Plan  for  continued  military  operatians. 
Depending  on  the  anticipated  duration,  consider  the  foUowing: 

1.  Should  a  militaiyjudge  deploy  to  try  cases  at  the  location? 

2.  Have  the  Trial  Judidaxy  and  Circuit  Chief  Judge  bemi 

notified? 
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3.  How  wiU  article  32  iavestigations  be  conducted  at  location 

of  deplo3nnent? 

4.  Ifow  will  pretrial  confinement  be  establiahed? 

5.  How  will  summary  court  officers  be  drawn  dine  offioerB, 
staff  officers,  or  SJAs)? 

6.  prisoners  serving  sentences  locally  be  released  to 


d^loy  with  their  units? 

7.  Ensure  personnel  are  bribed  concerning  conditions  on 
liberty  in  their  deployment  area  (see  Chapter  14,  Liberty  Bisk). 

F.  Administrative  separations  (ADSEPS) 


Who  will  take  the  last-minute  cases?  Stay  behind  or  go  with  you? 
Contact  NAVSTA  /  Base  SJA. 


m.  DEPLOYBIENT 

These  are  issues  that  may  arise  and  considerationB  that  should  be 
addressed  from  the  time  of  actual  deplqymmit  until  the  final  red^lqymmit  of  forces. 

A.  Operational  law  considerations 

1.  Be  involved  in  the  planning  and  do  a  review  of  all  FONOPa. 

2.  If  involved  in  a  noncombatant  evacuation,  be  involved  in  the 
review  of  the  ROE.  Be  prepared  to  advise  the  command  on  the  seizure  and 
requisition  of  government  and  private  property.  General  rules  are: 

&  Movable  property,  such  as  vehicles  bdonging  to  the  eneray 
state,  may  be  used  for  military  purposes.  R^  property  belonging  to  the  enemy  state 
may  also  be  used,  as  iq)propriate. 

b.  Private  property  cannot  be  confiscated. 

c.  Private  property  may  be  seized  for  use  by  U.S.  Forces  if  it 
has  a  direct  military  use,  such  as  ammunition,  weiqxms,  vehicles,  or  communication 
devices.  At  the  e^  of  hostilities,  however,  the  property  must  be  returned  and 
compensation  must  be  paid  for  its  use.  Thus,  records  and  receipts  must  be  kiq>t  of 
all  seizures. 
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d.  Property  and  services  may  be  requisitioned  and,  to  the 
extent  necessary,  force  may  be  used  to  effect  requisition.  Requisitions  are  baaed  on 
military  necessity  and  are  made  pursuant  to  the  authority  of  the  senior  area 
commander.  Payment  or  receipt  must  be  given  for  the  requisition.  There  are 
humanitarian  limits  on  the  ability  to  requisition.  For  example,  medical  supplies  and 
foodstuffs  may  be  requisitioned  only  for  the  use  of  the  occupsdng  force  and  only  after 
due  considersition  for  the  needs  of  the  pcqpulation. 

3.  In  a  permissive  environment,  the  SJA  should  advise  the 
commander  to  provide  a  liaison  offLcer  (preferably  the  SJA  or  one  of  his  /  her  ofEioers) 
to  the  U.S.  Embas^  in  order  to  represent  the  commander  at  country  team,  political, 
or  military  meetingB,  etc. 

4.  In  a  permissive  environment  in  which  U.S.  forces  are  assisting  in 
the  stabilization  phase,  determine  whether  the  Host  Nation  (HN)  has  granted 
authority  to  U.S.  Milita^  Police  (MPs)  or  other  security  personnel  to  iqiprehend  or 
arrest  local  nationals.  This  will  normally  be  accomplished  throu^  an  ordinance  or 
executive  prodamatiozL 

5.  In  a  permissive  envircmment,  coordinate  with  HN  national  police 
authorities  concerning  the  status  of  U.S.  force  in  country.  Ascertain  whether 
members  of  the  HN  police  force  understand  the  status  of  U.S.  nationals. 

6.  As  the  hostilities  stabilize  and  the  combat  phase  ends,  coordinate 
with  the  Provost  Marshal  (PM)  and  the  International  Committee  of  the  Red  Cross 
(ICRC)  to  arrange  repatriation  of  POWs. 

B.  Claims  consideration 

Establish  a  central  location  for  the  receipt  of  claims.  (SeeChiq)ter 

36,  Claims.) 

C.  Legal  assistance  considerations.  See  Part  VH. 

1.  Respond  to  inquiries  from  soldiers  in  coimtry. 

2.  Establish  liaison  with  U.S.  Consulate  at  deployment  location  f(nr 
overseas  marriage  and  adoption  coordination,  in  addition  to  emergmuy  leave 
procedures. 
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3.  Coordinate  with  communications,  transportation,  and  aviation 
eluents  on  the  installation  to  ensure  contact  and  courier  service  with  deplo^yed  ^pal 
assistance  advisors  (LAAs). 


4.  Be  prepared  to  brief  and  assist  survivor  assistance  officers. 


Contract  law  consi 


ifi 


1.  Establish  immediate  contact  with  the  contracting  officer  and  dvil 

affairs  element  which  identify  and  coordinate  acquisition  of  bcaUy  available  matmrials 
and  services. 


2.  Provide  legal  advice  and  other  assistance,  as  required,  on  all 
contract  and  fiscal  law  matters. 

3.  When  jnucuring  legal  property  by  requisition  or  seizure  (as 
opposed  to  contracting,  ensure  that  receipts  describing  the  items  seized,  the  location, 
the  owner,  and  the  custodian  are  prepared. 

4.  Ensure  that  minor  and  mnergenty  construction  comply  with 
applicable  law  and  regulation. 

5.  To  the  extend  possible,  accompany  contracting  personnel  HftnHng 
with  the  local  populace.  In  the  alternative,  ensure  th^  are  briefed  regarding  the 
federal,  domestic,  and  international  aspects  of  their  actions. 

E.  Criminal  law  coDsideratiopg 

1.  Ensure  that,  where  nec^saiy,  testimony  of  local  witnesses  is 
preserved  by  deposition.  A  d^loyed  or  MOJA6  court  reporter  and  interpreter  may 
be  used  for  this  purpose.  The  local  legal  agencies  should  be  consulted  to  determine 
whether  the  {IN'S  laws  place  restrictions  on  local  nationals  giving  depositians 
(particularly  if  thqy  are  local  officials). 

2.  Coordinate  with  PM  to  determine  whether. 

a  Evidence-handling  procedures  are  adequate;  and 
b.  pretrial  confinement  fadlities,  if  any,  have  been 

3.  Ensure  that,  if  article  32  investigations  and  courts-martial  will 
be  conducted  during  the  deployment,  courtroom  facilities  have  been  located  and 
equipped. 
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4.  If  it  is  a  shcnrt-tenn  deplaiyment,  ensure  that,  if  naqjudidal 
punishment  (NJP)  k  to  be  administered  during  the  dq[>laynient,  the  attendant 
piq;)erwork  is  safeguarded. 

5.  Ensure  that  all^;atians  of  LOAC  violations  are  thoiou^ify 
investigated  and  that  the  evidmice  has  been  preserved. 

6.  If  in  an  area  where  a  SOFA  is  aiq;>]icahle,  ensure  that  a  waiver  of 
jurisdiction  is  obtained  prior  to  rede>loynimit  of  an  accused. 
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CHAPTER  FOUBTEEN 


UBEBTTBISK 


1401  REFERENCES 

A.  JAGMAN,  §  0104  (administrative  withholding  of  privi]^^) 

B.  Art  0921,  U.S.  Navy  Regulations,  1990  (the  senior  i^Boer  present  shall 
regulate  leave  and  liberty) 

C.  Art  0917,  U.S.  Navy  Regulations,  1990  (the  senior  ofBoer  present  dull 
impress  upon  ofELoers  and  enlisted  personnd  the  duty  to  avoid  any 
conflict  with  foreign  authorities  and  local  inhabitants) 

D.  MILPERSMAN,  art  3030150  (liberty  may  be  denied  when  a  health  ride 
exists) 


1402  BASIS 

There  are  two  recognized  purposes  behind  a  lawful  liberty  risk  program: 
(1)  the  essential  protection  of  the  foreign  relations  of  the  United  States,  and 
@)  intemationd  l^;al  hold  restrictian.  The  commander  has  substantial  discretion  in 
deciding  to  place  a  member  on  liberty  risk;  however,  the  dedsion  should  generally  be 
limited  to  cases  involving  a  serious  breach  of  the  peace  at  flagrant  discredit  to  the 
Navy.  Contrary  to  the  beliefs  and  desires  of  many  commanding  officers  (COs),  the 
program  iq[>plies  only  overseas,  either  in  a  fordgn  country  or  in  foreign  territorial 
waters.  Remember  that  the  deprivation  of  normal  liberty,  exc^  as  qpecificaUy 
authorized  under  the  UCMJ,  is  illegd. 


1403  DUE  PROCESS 

The  commander  must  afiord  adequate  administrative  due  process 
saft^uards.  After  reviewing  each  case  individually,  the  commander  shcmld  advise  the 
member  in  writing  of  assignmait  to  the  prt^am,  the  basis  for  the  action,  and  the 
opportunity  to  respond  (e.g.,  request  mast).  T^  commander  should  consider  whether 
less  restrictive  means  (e.g.,  liberty  hours)  will  be  effective  in  a  givmi  case  before 
curtailing  all  liberty.  The  command  should  use  incremental  cat^ories  ("A,”  ”8,"  ”C," 
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"D")  where  possible.  The  CO  must  periodically  review  each  assignment  to  assess 
whether  continued  curtailment  of  liberty  is  justified. 


1404  PROCEDURES 

The  program  is  administrative,  not  punitive,  restraint;  thus,  a 
servicemember's  liberty  may  be  curtailed  regardless  of  whether  charges  are  pending 
at  a  court-martial  or  noiyudidal  punishment  (NJP).  Conversely,  members  punished 
at  NJP  or  a  court-martial  should  not  be  automatical^  placed  on  liberty  risk  unless 
their  offense  and  predilections  otherwise  justify  that  assignment  No  service  record 
entries  are  made.  Members  on  liberty  risk  should  not  be  required  to  muster  or  work 
with  members  undergoing  punitive  restriction.  If  not  proper,  assignment  to  liberty 
risk  may  constitute  a  prior  punishment  or  pretrial  restraint,  thereby  inadvertently 
starting  the  speedy  trial  dock.  Other  tegitimate  bases  for  limitations  on  liberty 
outside  the  military  justice  ss^stem  indude:  erctra  military  instruction  (EMD,  bona 
fide  training,  operational  necessity,  medical  reasons,  safety  /  security  of  persoimel, 
and  command  integrity.  Liberty  may  also  be  denied  if  a  member's  appearance  is 
contentious,  inflammatory,  lewd,  or  unlawful. 
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CHAPTER  FIFTEEN 


PRIVATE  INTERNATIONAL  LAW 


1501  INTRODUCTION 

Private  international  law  is  the  body  of  national  laws  applicable  to 
dii^utes  between  private  persons,  in  domestic  courts  or  private  arbitration,  arising 
from  activities  having  connection  to  two  or  more  nations. 

A.  Application.  The  SJA  may  encounter  private  international  law  issues 
in  a  variety  of  contexts  [e.g.  commercial  and  business  transactions  (sales,  trade, 
taxation,  etc.);  family  law  matters  (child  abduction  across  international  boundaries, 
intercountry  adoption,  etc.);  and  dvil  litigation  (service  of  documents  abroad,  choice 
of  law,  proof  of  documents,  enforcement  of  foreign  judgments,  etc.)].  In  the  United 
States,  these  areas  have  traditionally  been  governed  by  state  rather  than  federal  law. 

B.  Conflicts  of  law.  International  conflicts  of  law  is  less  developed  than 
domestic  (i.e.,  interstate  conflicts  of  law).  In  recent  3rears,  the  United  States  has 
become  more  active  in  international  organizations  seeking  unification  and 
harmonization  of  private  international  law.  The  United  States  participates  m  the 
United  Nations  Commission  on  International  Trade  Law  (UNCrTRAL)  (primarily 
commercial  law);  The  Hague  Conference  on  Private  International  Law;  the 
International  Institute  for  the  Unification  of  Private  Law  (UNIDROIT);  and  the 
Organization  of  American  States  (OAS).  Nevertheless,  the  United  States  is  party  to 
few  of  the  conventions  and  statutes  drafted  by  these  organizations. 


1502  INTERNATIONAL  BUSINESS  TRANSACTIONS 

A.  International  sale  of  goods.  The  U.N.  O>nvention  on  Contacts  for  the 
International  Sale  of  Goods  (1980)  [51  Fed.  Reg.  6262-80  (March  26, 1987);  52  Fed. 
Reg.  46014  (December  3, 1987)]  governs  contracts  for  sale  of  goods  where  the  places 
of  business  of  both  parties  are  in  states  party  to  the  Convention.  This  Convention 
entered  into  force  for  the  United  States  on  1  January  1988. 

B.  Other  UNCITRAL  conventions.  The  United  States  is  not  a  party  to 
several  other  conventions  including:  the  Convention  on  the  Limitation  Period  in  the 
International  Sale  of  Goods  (1974,  with  1980  Protocol);  the  Convention  on  the 
Carriage  of  Goods  by  Sea  (1978)  ("Hamburg  Rules"  -  not  yet  in  force);  and  the 
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Convention  on  International  Bills  of  Exchange  and  International  Promissory  Notes 
(1988).  Hague  agreements  are  being  drafted  or  considered  in  areas  of  electronic  fund 
transfers,  liability  of  operators  of  transport  terminals,  standby  letters  of  credit  and 
guarantees,  etc. 


1503  INTERNATIONAL  TAXATION 

Treaties  exist  to  avoid  double  taxation.  Over  35  bilateral  treaties  limit 
U.S.  tax  on  nonresidents  in  the  United  States  (primarily  multinational  enterprises). 
Status  of  Forces  Agreements  (SOFA)  provisions  (e.g..  Article  X  of  NATO  SOFA) 
exempt  members  from  local  income  tax  based  on  their  physical  presence  in  the 
ooimtry.  On  the  domestic  side,  the  Foreign  Earned  Income  Exclusion,  LR.C.  §  911, 
excludes  up  to  $70,000  of  foreign  earned  income.  In  that  context,  foreign  earned 
income  does  not  include  U.S.  government  salaries,  but  does  include  income  from 
nongovernment  U.S.  organizations.  In  addition,  foreign  tax  credits  and  deductions 
exist  for  foreign  soiirce  income  taxes  (e.g.,  I.R.C.  §§  901,  904). 


1504  FAMILY  LAW  MATTERS 

A.  Marriage.  Host  country  law  generally  controls  the  validity  of  a 
marriage.  Substantial  private  international  law  on  marriage  exists  in  Europe.  See 
the  immigration  chapter  in  this  Deskbook  for  additional  information  on  immigration 
of  foreign  spouses. 

B.  Child  custody.  The  Hague  Convention  on  Civil  Aspects  of  International 
Child  Abduction,  19  I.L.M.  1501  (1980)  [51  Fed.  Reg.  10,494-516  (March  26, 1986)], 
entered  into  force  for  the  United  States  on  Januaiy  1,  1988.  The  (Convention  is 
implemented  by  the  International  Child  Abduction  Remedies  Act,  42  U.S.C.  §§  11601 
et  seq.  Countries  are  required  to  return  an  abducted  child  promptly  to  his  country 
of  habitual  residence  without  inquiring  into  the  merits  of  competing  parental  claims. 
(Central  authorities  may  order  the  return  of  children  without  judicial  involvement. 
No  prior  custody  order  is  required.  In  the  United  States,  either  state  or  federal  court 
actions  may  be  brought.  An  exception  to  the  e:qpeditious  return  rule  exists  where 
return  would  expose  the  child  to  physical  or  psychological  harm  or  place  the  child  in 
an  intolerable  situation.  Thus  far,  the  exception  has  been  narrowly  interpreted. 
Mohsen  v.  Mohsen,  715  F.Supp.  1063  (O.  Wyo.  1989);  Sheikh  v.  Cahill,  546  N.Y.S.2d 
517  (Sup.  Ct.  1989). 

C.  Wills.  Several  international  provisions  in  this  area  exist  but  are  not  in 
force  for  the  United  States  [e.g..  Convention  Providing  a  Uniform  Law  on  the  Form 
of  an  International  Will  (1973);  Hague  (Convention  on  the  Law  Applicable  to  Trusts 
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and  on  their  Recognition  (1984)  (signed  by  United  States,  but  not  in  force)].  To  date, 
only  six  states  have  implemented  the  Uniform  International  Wills  Act. 

D.  Other  provisions.  Other  Hague  and  U.N.  Conventions  not  in  force  for 
the  United  States  include  those  concerned  with  marriage  (dbaft),  matrimonial 
property  (draft),  recognition  of  divorce,  maintenance,  enforcement  of  child  support 
orders,  intercountry  adoption,  protection  of  minors,  etc. 


1505  CIVIL  LITIGATION 

A.  Service  of  process.  A  party  since  1969,  the  United  States  must  observe 
the  Convention  on  the  Service  Abroad  of  Judicial  and  Extrajudicial  Documents  in 
Civil  or  Commercial  Matters  (Hague  Service  Convention),  20  U.S.T.  361  (1965). 

1.  Party  nations.  This  Convention  requires  service  throu^  a  central 
authority  or  by  postal  service  unless  this  is  objected  to  by  a  state.  See  U.S.CA. 
sections  following  Fed.  R.  Civ.  P.  4;  Volkswagenwerk  Aktiengesdlschaft  v.  Schlunk, 
108  S.  a.  2104  (1988). 

2.  Nonparty  nations.  In  coimtries  not  a  party  to  the  Convention, 
direct  service  of  process  or  use  of  letters  rogatory  is  required.  Direct  service  [e.g.. 
Fed.  R.  Civ.  P.  4(e)  and  (i)],  may  violate  receiving  state  law.  Letters  rogatory  are  sent 
from  domestic  courts  through  diplomatic  channels,  but  tend  to  take  a  long  time  to 
process.  The  1975  Inter-American  Convention  on  Letters  Rogatory,  with  1979 
Additional  Protocol,  entered  into  force  for  the  United  States  on  August  27, 1988.  This 
(invention  created  a  legal  regime  for  service  of  process  similar  to  Hague  Service 
Convention. 


3.  SOFA.  Some  SOFA’s  provide  for  service  of  civil  process  by 
German  courts  on  SOFA  personnel  through  the  sending  state  liaison  office.  The 
provisions  may  not  be  applicable  to  U.S.  (X)urt  dociunents. 

B.  Evidence.  Entered  into  force  for  the  United  States  in  1972,  The  Hague 
(invention  on  the  Taking  of  Evidence  Abroad  in  Civil  or  (Commercial  Matters  (Hague 
Evidence  Convention),  23  U.S.T.  2555  (1970),  is  designed  to  ameliorate  problems  of 
direct  discovery  and  blocking  statutes.  Letters  of  request  are  sent  throu^  designated 
central  authorities.  The  letters  must  be  followed  when  the  evidence  is  located  in  a 
signatory  coimtry.  Societe  Nationale  Industrielie  Aerospatiale  v.  U.S.  District  Courts 
107  S.Ct.  2542  (1987).  A  regional  counterpart,  the  Inter-American  Convention  on  the 
Taking  of  Evidence  Abroad  (1975,  with  1980  Protocol),  is  not  in  force  for  the  United 
States.  Similarly,  the  United  States  is  a  signatory  to  the  Convention  Abolishing  the 
Requirement  for  Legalization  of  Documents  Used  Abroad,  T.I.A.S.  No.  10072  (1981), 
but  the  Convention  is  not  in  force. 


Naval  Justice  School 
Publication 


15-3 


SJA  Deskbook 
Rev.  3/34 


Part  m  -  Overseas  Issues 


C.  Recognition  and  enforcement  of  foreign  judgments.  Under  principles  of 
comity,  foreign  judgments  will  be  recognised  in  U.S.  courts.  Hilton  v.  Guvot,  159  U.S. 
113  (1885).  Grenerally,  a  summary  judgment  can  be  obtained  imless  one  of  the 
exceptions  to  the  general  rule  encouraging  recognition  under  comity  or  the  Uniform 
Act  applies.  Sixteen  states  have  enacted  the  Uniform  Money  Judgments  Becc^nition 
Act,  13  Unif.  Laws  Annot.  269-70  (1980).  The  United  States  is  not  a  party  to  The 
Hague  Convention  on  Enforcement  of  Judgments.  Consider  also  the  U.N.  Convention 
on  the  Recognition  and  Enforcement  of  Foreign  Arbitral  Awards  ("New  York 
Convention"),  21  U.S.T.  2517  (1958). 


1506  COMPLIANCE  WITH  COURT  ORDERS  OVERSEAS 

SECNAVINST  5820.9,  Subj:  COMPLIANCE  WITH  COURT  ORDERS 
BY  DEPARTMENT  OF  THE  NAVY  MEMBERS,  EMPLOYEES,  AND  FAMILY 
MEMBERS  OUTSIDE  THE  UNITED  STATES,  implements  DOD  Directive  5525.9, 
and  establishes  procedures  for  returning  servicemembers,  dependents,  and  DON 
employees  to  the  United  States  to  comply  with  federal  and  state  court  orders  when 
the  individual  has  been  charged  with  or  convicted  of  a  felony,  or  o/dered  to  show 
cause  in  contempt  proceedings.  The  regulations  are  intended  to  prevent 
servicemembers  from  using  overseas  duty  assignments  as  a  refuge  in  child  custody 
disputes.  The  SECNAVINST  makes  CMC  the  decisional  authority  for  Marine  Corps 
cases  and  limits  delegation  of  this  authority  to  within  Headquarters  Marine  Corps. 
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CHAPTER  SIXTEEN 


FOREIGN  CLAIMS 


REFERENCES 

Foreign  Claims  Act  (FCA),  10  U.S.C.  §  2734 
JAGMAN,  Chapter  8 

DOD  Directive  5515.8,  Subj:  SINGLE-SERVICE  ASSIGNMENT  OF 
RESPONSIBILITY  FOR  PROCESSING  OF  CLAIMS 

JAGINST  5890.1,  Subj:  ADMINISTRATIVE  PROCESSING  AND 
CONSIDERATION  OF  CLAIMS  ON  BEHALF  OF  AND  AGAINST  THE 
UNITED  STATES 


PURPOSE  AND  SCOPE 

The  Foreign  Claims  Act  (FCA)  seeks  to  promote  firiendly  relations  with, 
and  in,  foreign  countries  through  the  prompt  settlement  of  claims.  The  FCA  covers 
claims  of  death,  injury,  property  damage,  or  loss  at  the  hands  of  U.S.  military  forces 
or  otherwise  incident  to  noncombatant  activities.  Geographically,  the  claim  must 
arise  outside  the  United  States  and  its  territories,  commonwealths,  or  possessions. 

A.  Valid  claimants.  Valid  FCA  claimants  include  foreign  countries,  their 
political  subdivisions,  and  their  inhabitants.  Inhabitants  do  not  include 
servicemembers,  government  employees,  dependents,  or  U.S.  tourists  vacationing 
overseas. 

B.  Claims  not  payable.  Although  FCA  coverage  is  broad  (e.g.,  even  crimes 
are  compensable),  some  areas  have  been  carved  out.  Specifically,  the  FCA  cannot 
redress  admiralty  claims,  patent  infringement  claims,  or  subrogated  claims;  nor  can 
the  FCA  be  used  when  the  claim  arises  out  of  a  member's  private  contractual 
obligations  or  paternity.  FCA  claims  will  not  be  paid  on  compassionate  grounds  or 
where  the  claimant  has  been  oontributorily  negligent,  when  that  doctrine  is  followed 
under  local  law. 


1601 


A. 

B. 

C. 


1602 
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1.  Combatant  claims.  Claims  of  national  governments  (including 
their  political  subdivisions  and  controlled  corporations)  engaging  in  combat  with  the 
United  States  or  its  allies  shall  not  be  paid.  Claims  resulting  from  combat  activities 
are  not  payable,  except  that  claims  arising  from  an  accident  or  malfunction  incident 
to  aircraft  operations,  including  airborne  ordnance,  occurring  while  preparing  for, 
going  to,  or  returning  from,  a  combat  mission  may  be  paid. 

2.  Scope  of  employment.  As  a  general  rule,  scope  of  employment  is 
immaterial  to  a  claim  under  the  FCA.  If,  however,  a  claim  arises  from  the  act  of  a 
U.S.  employee  who  is  an  indigenoiis  person,  a  prisoner  of  war,  or  an  interned  enemy 
alien,  the  act  must  have  been  in  the  scope  of  employment  for  the  United  States  to 
assume  responsibility  under  the  FCA.  Claims  arising  from  the  operation  of  a  U.S. 
armed  forces  vehicle  by  a  prisoner  of  war  or  interned  enemy  alien  should  be  settled 
if  local  law  imposes  liability  on  the  owner  of  the  vehicle  under  the  circumstances. 

C.  Single-service  claims  responsibility.  DOD  Directive  5515.8  assigns 
"single-service  claims  responsibility”  to  individual  militaiy  departments  for 
processing  claims  in  specified  foreign  countries.  This  may  restrict  the  use  of  the 
regulations  in  this  chapter  by  authorizing  the  assigned  military  department  to 
process  claims  that  would  otherwise  be  cognizable  under  this  chapter.  Consult  DOD 
Directive  5515.8  regarding  geographic  responsibility  assignments  before  processing 
FCA  claims  to  ensure  your  action  is  authorized.  The  Officer  in  Charge  (OIC)  of  the 
U.S.  Sending  State  Office  for  Italy,  for  example,  has  authority  to  process  all  FCA 
claims  arising  in  Italy. 


1603  PRESENTING  THE  CLAIM 

FCA  claims  must  be  presented  in  writing  to  the  appropriate  U.S. 
military  authorities  within  two  years  after  the  incident  giving  rise  to  the  claim.  The 
claim  must  state  the  time,  date,  place,  and  nature  of  the  incident;  state  the  nature 
and  extent  of  any  injury,  loss,  or  dama^;  and  request  compensation  in  a  definite 
amoimt  in  the  local  currency.  A  properly  completed  Standard  Form  95  or  other 
written  demand,  signed  by  the  claimant  or  an  authorized  agent,  containing  the  same 
essential  information,  is  sufficient.  A  claim  may  be  signed  by  either  the  injured  party 
or  an  authorized  agent  (e.g.,  the  claimant’s  lawyer).  Agents  must  show  their  title  or 
legal  capacity  and  present  evidence  of  their  authority  to  sign  the  claim. 


1604  PROCESSING 

The  FCA  provides  only  an  administrative  remedy  to  claimants.  All 
claims  are  processed  by  the  Foreign  Claims  Clommission.  All  commanding  officers 
(COs)  of  the  Navy  and  Marine  Corps  have  authority  to  appoint  a  commission  unless 
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restricted  by  a  competent  superior  commander.  For  FCA  purposes,  the  term 
"commanding  officer"  also  includes;  the  Judge  Advocate  General  (JAG);  the  OIC  of 
the  U.S.  Sending  State  Office  for  Italy;  Chiefs  of  Naval  Missions  (including  chiefs  of 
the  naval  section  of  military  missions);  Chiefs  of  Military  Assistance  Advisory  Groups 
(including  chiefs  of  the  naval  section  of  such  groups);  and  naval  attaches.  The  CO 
can  appoint  a  commission  for  each  claim  or  have  a  standing  commission  to  hear  all 
claims.  The  commission's  settlement  authority  depends  on  the  number  and  type  of 
officers  appointed  to  the  commission. 

A.  Composition  of  the  commission.  A  commission  shall  be  composed  of 
either  one  or  three  members.  Alternate  members  may  be  appointed  where 
circumstances  require  and  may  be  substituted  for  the  principal  members  for  spediic 
cases  by  order  of  the  appointing  authority.  The  appointing  orders  should  indicate 
which  member  is  president  of  a  three-member  commission. 

B.  Qualifications  of  members.  Members  appointed  to  serve  on  a  commission 
shall  be  commissioned  officers  of  the  Navy  or  Marine  Corps  of  sufficient  grade  and 
experience  to  carry  out  the  purpose  of  the  commission  consistent  with  the  FCA. 
Whenever  possible,  at  least  one  member  of  the  commission  should  be  a  judge 
advocate.  An  officer  of  another  armed  force  may  serve  on  a  Navy  or  Marine  Corps 
commission  only  with  the  consent  of  the  Secretary  of  his  department,  or  a  designee, 
and  will  perform  duties  according  to  the  JAG  Manual.  When  an  officer  of  the  Navy 
or  Marine  Corps  is  asked  to  serve  on  a  commission  of  another  armed  force,  the 
immediate  commander  of  the  officer  requested  may  determine  availability  pursuant 
to  10  U.S.C.  §  2734(a). 

C.  Investigation.  No  formal  procedures  control  the  investigation  of  a 
foreign  claim.  I^pically,  an  investigation  not  requiring  a  hearing  will  satisfy  the 
commission's  fact-finding  needs.  A  transcript  of  witness  testimony  is  not  required; 
a  summarization  of  the  substance,  preferably  signed,  will  suffice.  Formal  rules  of 
evidence  do  not  apply. 

D.  Oimmission  action.  The  commission  will  review  the  claim  and  the 
investigation.  If  necessary,  the  commission  may  direct  additional  investigation.  In 
addition,  the  commission: 

1.  Will  recommend  the  appropriate  adjudication  of  the  claim  by 
majority  vote; 

2.  may  negotiate  any  private,  voluntary  settlement  between  the 
claimant  and  any  wrongdoers; 

3.  may  negotiate  for  settlement  of  the  FCA  claim  within  the  limit  of 
the  adjudicating  authority; 
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4.  will  report  its  recommendation  and  reasons  therefor  to  the 
Impropriate  ac^udicating  authority  (a  checklist  for  the  commission's  r^rt  appears 
in  appendix  A  to  this  chapter); 

5.  will  prepare  appropriate  documents  to  notify  the  claimant  of 
actions  taken; 

6.  will  pay  any  approved  claim,  as  discussed  below;  and 

7.  will  prepare  and  obtain  the  signed  release  of  the  claimant  upon 
acceptance  of  pa}nnent. 

E.  SJA  role.  The  SJA  provides  advice,  guidance,  and  review  to  the  CO, 
commission,  and  claims  investigating  officer  on  policies  and  procedures.  The 
cognizant  NLSO  may  also  lend  assistance. 


1605  ADJUDICATING  AUTHORITY 


A  commission  may  consider  claims  in  any  amount  and  may  recommend 
payment,  in  full  or  in  part,  or  denial  of  a  claim. 

A.  Claims  not  exceeding  $20.000.00.  Commission  recommendations  for 
payment  or  denial  of  claims  up  to  $20,000.00  may  be  approved  by  the  appointing 
authority  in  whole  or  in  part.  The  amount  which  may  be  paid  depends  on  the 
commission's  composition: 


1. 

2. 

3. 

4. 

judge  advocate: 


One  officer  commission:  $5,000.00. 

One  judge  advocate  commission:  $10,000.00. 

Three  officer  commission:  $10,000.00. 

Three  officer  commission  with  at  least  one 

$20,000.00. 


B.  Claims  in  excess  of  limits  or  $20.000.00.  Commission  recommendations 
for  payment  or  denial  of  claims  in  excess  of  the  limits  of  their  adjudicating  authority 
or  in  excess  of  $20,000.00  shall  be  forwarded  throu^  the  appointing  authority  for 
action  by  hi^er  authorities  as  discussed  below. 
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FORWARDING  REPORTS 


A.  Claims  within  Eradicating  authority.  The  commission  sends  the 
original  of  the  report  and  all  related  papers  to  the  appointing  authority  for  action. 
The  appointing  authority  may  approve  or  disapprove  ^e  recommendation  and  claim, 
in  whole  or  in  part,  and  pay  the  claim  as  appropriate.  In  the  alternative,  the 
appointing  authority  may  return  the  claim  with  instructions  to  the  commission. 


B.  Claims  in  excess  of  a4tudicating  authority.  The  commission  sends  the 
original  of  the  report  and  all  related  papers  to  the  appropriate  higher  authority,  via 
the  appointing  authority,  for  action.  The  following  officers  may  approve  or  disapprove 
the  recommendation  and  the  claim,  in  whole  or  in  part,  pay  the  daim,  or  return  the 
daim  with  instructions  to  the  appointing  authority  or  the  commission: 


1.  The  Deputy  JAG,  the  AJAG  (General  Law),  or  the  Deputy  AJAG 
(Claims  and  Tort  Litigation),  and,  with  respect  to  daims  arising  in  Italy,  the  OIC  of 
the  U.S.  Sending  State  Office  for  Italy,  may  act  on  FCA  daims  up  to  $50,000.00; 

2.  the  JAG  may  act  on  FCA  claims  between  $50,000.00  and 
$100,000.00;  and 


3.  SECNAV  may  pay  the  first  $100,000.00  of  any  FCA  daim  and 
report  the  excess  to  the  Comptroller  General  for  pa3nnnient  imder  10  U.S.C.  §  2734(d). 


1607  NOTIFICATION 


Appointing  authorities  shall  promptly  notify  the  daimant  in  writing 
when  claims  within  their  adjudicating  authority  have  been  approved  or  denied. 
Notifications  should  advise  the  daimant  of  the  approved  recommendation  or 
commission  action  with  a  brief  explanation  of  their  reasons.  In  addition,  they  should 
notify  the  claimant  when  the  claim  has  been  referred  to  higher  authority  for  action, 
but  the  claimant  will  not  be  told  the  amount  recommended  by  the  commission  or  be 
shown  the  commission's  report.  Final  action  taken  by  higher  authority  will  be 
forwarded  to  the  claimant  via  the  appointing  authority  with  a  copy  to  the 
commission.  Where  resources  permit,  the  appointing  authority  should  translate  the 
notification  into  the  claimant's  language. 
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1608  PAYMENT 

A  Documentation.  When  the  appropriate  authority  has  approved  a 
recommendation  for  pa3mient,  the  appointing  authority  shall  submit  the  original  and 
one  copy  of  the  approved  commission  report  to  the  nearest  Navy  or  Marine  Corps 
disbiirsing  officer  for  payment  of  the  claim.  If  no  Navy  or  Marine  Corps  disbursing 
officer  is  reasonably  available,  the  appointing  authority  shall  send  the  documents  to 
the  nearest  U.S.  disbursing  officer  of  any  agency  and  ask  them  to  pay  the  claim.  The 
approval  authority  may  approve  advance  payments.  All  payments  shall  be  made  in 
the  currency  of  the  coimtiy  in  which  the  claim  arose  or  the  claimant  now  resides. 

B.  Voucher.  Copies  of  paid  vouchers  shaU  be  forwarded  immediately  to  the 
Naval  Regional  Finance  Center,  Code  72,  Building  28-2,  Washington  Navy  Yard, 
Washington,  D.C.  20374-0282  and  to  the  Office  of  the  Judge  Advocate  General  of  the 
Navy,  200  Stovall  St.,  Alexandria,  VA  22332-2400. 

C.  Accounting  data.  Foreign  claims  are  paid  under  an  open  allotment  with 
fund  citation  from  NAVCOMPT  Manual,  Volume  2,  Chapter  2,  paragraph  201  imder 
the  title  Judge  Advocate  General  Defense  Claims:  appropriation  S3anbol  1791804, 
subhead  .122B,  class  006,  control  00013,  authorization  accounting  activity  000179, 
transaction  type  2D,  cost  code  00000999252A. 

D.  Release.  A  release  shall  be  obtained  from  the  claimant  when  payment 
of  an  award  is  accepted.  The  suggested  form  for  the  release  from  the  JAG  Manual 
is  reproduced  in  appendix  B  to  this  chapter. 


1609  APPEAL  AND  RECONSIDERATION 

The  claimant  has  no  ri^t  to  appeal  the  action  of  the  commission.  The 
commission  can,  however,  reconsider  its  action  upen  the  request  of  the  claimant  or 
on  its  on  initiative,  or  at  the  direction  of  hi^er  authority.  The  claimant’s  request 
should  specify  a  legal  or  factual  basis  for  any  error  alleged.  If,  after  reconsideration, 
the  commission  concludes  its  original  recommendation  was  correct,  it  will  affirm  the 
recommendation,  notify  the  claimant,  and  forward  an  informational  memorandum  to 
or  via  the  appointing  authority. 
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COBimSSION  BEPOBT  CONTENTS  CHECKLIST 
.^^inting  order  and  any  modifications 

Claim  document  by  the  claimant  containing  notice  of  time,  place,  nature  of  the 
incident,  and  an  estimate  of  the  damage  or  daim 

Claim  signed  by  the  claimant;  if  signed  by  agent,  authority  to  act  is  shown 
Investigative  report 

Summaries  of  witnesses'  testimony  or  signed  statmnmits  by  witnesses 
Proposed  settlement  agreement  and  release  when  pa3nnent  is  recommended 
Commission  memorandum  which  states: 

_ Dates  of  the  proceedings 

_ Amount  of  the  daim  in  foreign  and  U.S.  currency,  as  ai  the 

ofiidal  exchange  rate  (m  the  date  the  daim  was  initially 
considered 

_ Brief  summary  of  the  essential  facts: 

_ Date  of  incident;  date  daim  filed 

_ Circumstances  of  inddent;  nature  and  extent  of 

iiyury  or  damage 

_ Basis  for  determining  whether  the  daim  is  payable 

_ A  summary  of  local  laws,  standards,  and  customs 

_ Date  of  adjudication  ly  the  commission 

_ Amount  of  any  recommended  award,  stated  in  local  and  U.S. 

currency  at  the  ofSdal  exchange  rate,  i^plicable  on  the 
adjudication  date 

_ Statement  of  the  recoxrunendations  of  the  commission  and  an 

e:q)lanation  of  the  basis 


Naval  Justice  School 
Publication 


16-7 


SJADeddbook 

Bev.8/94 


Part  m  -  Overseas  bsues 

APPENDED  B 

SETTLEMENT  AGREEMENT 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  the  undersigned  hereby  agreeCs)  to 

accept  the  sum  of _ in  full  satisfaction  and  final  settlement  of  any  and  all 

claims  CD  (we)  now  have  or  may  in  the  future  have  against  the  UNITED  STATES  OF 
AMERICA,  or  any  of  its  ag^ts  or  employees,  arising  out  of 


(D  (We)  agree  that,  upon  receipt  of  the  aforesaid  sum,  the  UNITED  STATES  OF 
AMERICA,  and  its  agents  and  employees,  shall  be  forever  discharged  firom  any  and 
aU  claims,  demands,  damages,  actions,  causes  of  action,  or  suits  of  any  nature  or  kind 
whatsoever  arising  out  of  the  aforesaid  matter. 

IN  WITNESS  WHEREOF,  the  undersigned  (have)  (has)  signed  these  presents  this 
_ day  of _ _  19 _ . 


WITNESS: 
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CHAPTER  SEVENTEEN 


COMMAND  SPONSORSHIP 


1701  INTRODUCTION  (OPNAVINST5352.1  &MILPERSMAN 6810105) 

The  appropriate  military  commander,  usuaUy  the  area  coordinator  at  the 
overseas  duty  station,  must  grant  entry  approval  and  sponsorship  for  a  dependent  of 
either  a  military  member  or  a  civilian  employee  to  accompany  the  member  or 
employee  overseas.  Sponsorship  gives  tJie  dependent  certain  protection  under  the 
Status  of  Forces  Agreement  (SOFA)  and  entitlement  to  use  of  the  Navy  Exchange, 
Commissary,  Navy  housing,  station  allowances  for  dependents,  and  environmental 
morale  leave  (EML)  flights,  etc.  Command  sponsorship  carries  with  it,  travel  and 
transportation  entitlements  and  shall  not  be  rescinded  while  the  dependents  are  at 
the  overseas  duty  station,  unless  authorized  by  the  Secretary  of  the  Navy  (SECNAV) 
via  Chief  of  Naval  Personnel  (CHNAVPERS)  (Pers  20).  Such  rescission  will  not  affect 
transportation  entitlements,  but  will  affect  station  allowance  pa3nnents  and  use  of 
dependent  support  facilities.  Regardless  of  command  sponsorship,  dependents  shall 
be  furnished  medical  services. 


1702  TYPICAL  PROBLEMS 

Frequently,  the  command  will  get  requests  to  have  the  dependents 
returned  to  the  continental  United  States  (CONUS)  early.  Requests  are  made  for  a 
variety  of  reasons,  including  marital  difficulty,  the  inability  of  the  family  to  adjust  to 
a  new  culture,  or  the  spouse  can't  find  work,  etc.  Early  return  is  intended  as  a  last 
resort.  In  some  cases,  the  command  is  able  to  judge  that  a  situation  cannot  be 
resolved  or  will  likely  recur.  In  such  cases,  commands  may  determine  it  better  to 
send  the  dependents  home  than  to  spend  inordinate  amoimts  of  administrative  time 
on  solutions  most  likely  to  be  only  temporary.  Many  early  return  of  dependents 
requests  are  processed  through  the  Family  Service  Center  (FSC)  or  the  area 
coordinator,  and  you  will  not  become  involved  except  for  a  command  endorsement  or 
an  involuntary  return  of  dependents.  Sometimes  the  staff  judge  advocate  (SJA)  may 
work  with  the  administration  department  to  arrange  for  early  return  of  dependents. 
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1703  RELATED  ISSUES 

Problems  occasionally  arise  when  the  family  returns  to  CONUS,  but  the 
member  continues  to  reside  in  overseas  government  family  quarters.  SJAs  should 
ensure  adequate  procedural  checks  are  in  place  to  prevent  this.  For  example,  some 
commands  have  established  a  reporting  requirement  for  the  FSC  to  notify  the 
Assistant  Public  Works  officer  when  each  early  return  of  dependents  is  approved  so 
that  the  housing  office  can  check  its  records  to  ensure  that  government  quarters  are 
made  available  for  eligible  families  and  the  militaiy  member  is  not  holding  over.  In 
addition,  where  the  member  has  abandoned  the  family  in  quarters  and  moved  off 

base  or  has  not  resided  with  the  family  for  60  days,  the  family  is  no  longer  eligible 
for  housing  and  must  vacate  the  quarters. 

The  area  coordinator  has  no  disciplinary  authority  over  civilians.  However,  if 
a  particular  civilian  demonstrates  a  tendency  to  commit  misconduct  or  abuses 
privileges  of  being  a  U.S.  citizen  overseas,  sponsored  by  the  Navy,  the  area 
coordinator  is  authorized  to  revoke  clearance  for  overseas  command  sponsorship  of 
the  employee  and  /  or  his  /  her  dependents. 


1704  SAMPLE  DOCUMENTS 

The  documents  on  the  following  pages  are  based  on  the  efforts  of  the 
SJA,  Naval  Air  Station  (NAS)  Sigonella,  to  cope  with  these  and  other  challenges. 
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SAMPLE  COMMAND  SPONSORSHIP  LETTER 


MEMORANDUM 

From:  Staff  Judge  Advocate,  NAS  Sigonella 

To:  Commanding  Officer,  NAS  Sigonella 

Via:  Executive  Officer 

Subj:  COMMAND  SPONSORSHIP 

ff 

Ref:  (a)  Status  of  Forces  Agreement 

(b)  CINCUSNAVEUR  Instruction  5711.7A 

1.  At  NAS  Sigonella,  certain  individuals  are  granted  command  sponsorship  when 
the7  accompany  the  forces  overseas  in  accordance  with  reference  (a).  Command 
sponsorship  allows  certain  privileges  for  medical  care.  Navy  E»;hange,  commissary, 
and  other  base  privileges.  Currently,  no  strict  format  exists  on  board  NAS  Sigonella 
to  control  command  sponsorship  privileges. 

2.  Reference  (a)  allows  members  of  the  forces  and  their  dependents  who 
accompany  those  forces  to  eiyoy  certain  tax-free  benefits.  Such  benefits  include  the 
tax  firee  importation  of  automobiles,  household  goods,  and  other  goods  for  personal 
use.  This  privilege  is  granted  only  to  those  members  of  the  force  who  are  brought 
overseas  to  perform  the  mission  of  the  U.S.  Navy  and  their  dependents  who  are 
granted  command  sponsorship.  In  the  NAS  Sigonella  community,  we  have  a  number 
of  deployed  units.  These  deployed  imits  frequently  have  dependents  accompanying 
them.  Normally,  dependents  of  this  nature  are  not  allowed  in  other  European 
countries'  U.S.  military  exchanges,  commissaries,  or  medical  care  facilities.  Because 
of  the  nature  of  the  mission  performed  here  at  NAS  Sigonella,  it  is  recommended  that 
a  privilege  card  imique  to  NAS  Sigonella  be  provided.  This  card,  in  coi\junction  with 
the  current  green  ID  card  of  the  military  members  and  the  brown  ID  card  of  military 
dependents  and  U.S.  civilian  workers,  would  allow  the  individual  access  to  the 
commissary,  exchange,  and  other  facilities  on  board  the  station.  This  would  prevent 
those  who  are  not  accompanying  the  forces  and  have  not  been  granted  command 
sponsorship  from  abusing  the  facilities  located  herein. 

3.  At  NAS  Sigonella,  we  have  a  number  of  problems  with  dependents  that  have 
remained  after  the  sponsor  has  departed  the  station.  There  is  an  imwritten 
understanding  at  NAS  Sigonella  that  dependents  will  be  allowed  to  stay  60  days  after 
the  sponsor  has  departed  the  station.  Under  reference  (a),  d^ndents  are  allowed 
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to  stay  only  as  long  as  the  sponsor  is  present  in  the  area.  I  recommend  that  any 
dependent  who  desires  to  stay  beyond  the  sponsor’s  tour  length  be  required  to  submit 
a  written  request  to  CO,  NAS  Sigonella  (this  must  also  include  all  tenant  commands). 
Because  CO,  NAS  Sigonella  is  the  area  coordinator,  he  must  grant  the  request  to 
have  the  command  sponsorship  extended  for  a  period  of  time,  preferably  not  to  exceed 
60  days.  Currently,  guidelines  exist  to  allow  dependents  to  extend  in  a  duty  station 
for  60  days  while  awaiting  quarters  at  Guantanamo  Bay.  Presently,  we  have  a 
number  of  dependents  of  military  members  who  have  remained  in  Sigonella  working 
as  vendors  in  the  Navy  Exchange,  working  for  MWR  or  recreational  services,  or  in 
some  other  capacity.  These  people,  based  on  the  issuance  of  their  ID  card,  are 
allowed  to  shop  in  the  commissary  and  exchange.  Under  Italian  law,  if  these  people 
have  remained  in  Italy  for  a  period  of  12  months  after  the  sponsor  has  departed  the 
station,  they  are  considered  an  ordinary  resident  in  Italy  and  should  not  be  allowed 
to  work  on  board  the  station.  Reference  (a)  does  not  envision  having  a  large  number 
of  dependents  remaining  in  Italy  using  tax-free  goods  and  services  provided  by  the 
U.S.  Navy. 

4.  Under  a  provision  granted  by  the  U.S.  Ambassador  in  1980,  retirees  of  U.S. 
military  forces  have  been  granted  commissary,  exchange  and  medical  privileges  on 
board  military  installations  in  Italy.  This  is  imique  in  the  European  theater;  no  other 
coimtry  affords  such  privileges  to  retirees.  For  instance,  in  Spain,  retirees  are  not 
allowed  to  shop  on  board  the  station.  We  have  received  reports  of  retirees  who  are 
apparently  abusing  their  privileges  in  both  the  commissary  and  exchange.  Such 
reports  include  a  retiree  going  to  the  commissary  and  buying  two  or  more  carts  full 
of  groceries  three  times  a  week  on  a  regular  basis.  Reportedly,  this  individual  owns 
a  commercial  establishment  in  the  Motta  area. 

5.  The  privilege  card  that  I  described  above,  if  issued  to  naval  members  and 
dependents,  would  be  similar  to  the  privilege  card  that  is  issued  in  Rota,  Spain.  It 
would  be  unique  to  Italy  and  NAS  Sigonella.  This  privilege  card  would  readily 
identify  the  individual  as  being  allowed  to  shop  in  our  facilities  located  here  at 
Sigonella;  it  is  not  intended  to  unduly  fetter  those  individuals  who  may  be  visiting 
the  area.  Such  cards  would  allow  the  Navy  Exchange  and  commissary  personnel  to 
readily  identify  those  people  who  are  allowed  to  shop  at  those  facilities.  It  would  also 
serve  as  a  means  for  CO,  NAS  Sigonella  to  remove  the  shopping  privileges  of  those 
who  abuse  them.  Removal  of  privileges  has  been  an  issue  at  NAS  for  persons  who 
have  committed  misconduct  against  Navy  Exchange  and  commissary  facilities.  Such 
misconduct  has  included  the  theft  of  thousands  of  dollars  from  the  Navy  Exchange, 
blackmarketing  of  Navy  Exchange  goods  to  local  nationals,  and  providing  commissaiy 
goods  to  personnel  who  are  not  entitled  to  commissary  privileges.  The  card  could  be 
issued  annually  by  Security  Pass  and  ID  to  eligible  personnel.  If  privileges  are  to  be 
limited,  the  limitations  can  be  overstamped  on  the  card.  The  color  of  the  privilege 
card  would  change  annually  and  would  have  the  year  stamped  boldly  on  the  front. 
A  photograph  on  each  card  may  also  be  desirable. 
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SAMPLE  REQUEST  FOR  EARLY  RETURN  OF  DEPENDENTS 
mcroENT  TO  UNUSUAL  OR  EMERGENCY  CIRCUMSTANCES 


From:  (Sponsor’s  rate  /  grade,  full  name,  USN,  SSN) 

To:  (Dommanding  Officer,  U.S.  Naval  Air  Station  Sigonella 

Via:  (1)  Director,  Navy  Family  Service  (Center 

(2)  (Appropriate  department  head  or  tenant  command  CO  /  OIC) 

Subj:  REQUEST  FOR  EARLY  RETURN  OF  DEPENDENTS  INCmENT  TO 

UNUSUAL  OR  EMERGENCE  CIRCUMSTANCES 


Ref:  (a)  Joint  Federal  Travel  Regulations  para  U5240-D2  (specify  subparagraph 

letter) 

(b)  Joint  Federal  Travel  Regulations  para  U5370-D 

(c)  Joint  Federal  Travel  Regulations  para  U5410-B 


Enel:  (1)  Appropriate  documents 


1.  Per  the  references,  and  for  reasons  stated  in  the  enclosure,  I  request  early 
return  transportation  for  my  command-sponsored  dependents  presently  residing  at 
(street  address  and  city  /  town  in  Sicily)  to  (city  and  state  in  CONUS  /  Hawaii  / 
Alaska  /  Puerto  Rico  /  other  U.S.  territory  or  possession): 


a.  (Full  name  /  relationship  /  age) 

b.  (Full  name  /  relationship  /  age) 

2.  To  enable  my  dependent(s)  to  establish  a  residence  in  the  area  cited  in 
paragraph  (1)  above,  I  request  that  shipment  of  personal  property  (and  POV)  be 
authorized  per  the  references. 

3.  I  make  this  request  with  full  knowledge  of  applicable  regulations  and 
understanding  that  I  do  not  expect  to  be  transferred  from  my  present  duty  station 
imtil  (projected  rotation  date).  I  also  understand  that  the  return  of  my  dependents 
to  the  overseas  area  is  subject  to  approval  of  the  Secretary  of  the  Navy  or  designated 
representatives  and  is  granted  only  under  unusual  circumstances.  I  further 
imderstand  that,  should  my  dependents  desire  to  rejoin  me  at  this  duty  station  at 
some  future  time,  they  would  not  be  entitled  to  command  sponsorship  or  travel  at 
government  expense. 


(Signature  of  sponsor) 
Copy  to:  Service  record  /  personnel  file 
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APPENDIX  C 

SAMPLE  RESPONSE  TO  REQUEST  FOR 
EARLY  RETURN  OF  DEPENDENTS 

From:  Commanding  OiHcer,  U.S.  Naval  Air  Station,  Sigonella 
To: 

Subj:  TRANSPORTATION  OF  DEPENDENTS  INCIDENT  TO  UNUSUAL  OR 
EMERGENCY  CIRCUMSTANCES 

Ref:  (a)  Joint  Federal  Travel  Regulations  para  U5240-D2  (specify  subparagraph 

letter) 

(b)  Joint  Federal  Travel  Regulations  para  U5370-D 

(c)  Joint  Federal  Travel  Regulations  para  U5410-B 

End:  (1)  Member's  letter 

(2)  Substantiating  documentation 

1.  In  response  to  enclosure  (1),  early  return  of  dependents  is  hereby  approved  for 
member's  dependents  listed  below.  Available  evidence  in  support  of  subject  request 
(enclosure  (2))  has  been  reviewed  and  it  is  found  that,  due  to  circumstances  described 
by  endosure  (1),  transportation  of  the  following  dependents  and  household  goods  is 
authorized  per  references  (a)  and  (b)  at  government  expense  to;  (Must  be  in  CONUS, 
Alaska,  Hawaii,  Puerto  Rico,  or  other  U.S.  territory  or  possession). 

DEPENDENT  RELATIONSHIP  AGE 


DEPENDENT  RELATIONSHIP  AGE 


2.  Shipment  of  members  POV  to  an  authorized  port  of  entry  in  CONUS  is  also 
authorized  in  accordance  with  reference  (c).  In  addition,  member  is  required  to 
vacate  government  housing  quarters  effective  on  the  dependents'  departure. 

3.  Member  is  to  be  reminded  that  transportation  is  authorized  in  consideration 
of  unusual  or  emergency  personal  reasons  and  not  to  accrue  additional  entitlement 
or  benefits;  therefore,  caution  should  be  exerdsed  in  the  execution  of  orders.  Orders 
should  be  used  in  a  timely  manner  and  under  no  drcumstances  following  receipt  of 
permanent  change  of  station  orders.  Member  is  encouraged  to  become  familiar  with 
the  provisions  contained  in  Joint  Federal  Travel  Regulations  and  Navy  Travel 
Instructions  concerning  dependent  and  personal  property  transportation  entitlements 
imder  subsequent  PCS  orders. 
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4.  In  view  of  the  above,  _ is  requested  to  issue  appropriate  written  orders 

to  effect  transportation  of  dependents  as  indicated  in  paragraph  1  above  and  to  make 
appropriate  Page  13  entries. 


E.  D.  PLATT 


Copy  to: 

BUPERS  -Detailer 

Member 

SJA 

Family  Service  Center 
Comptroller 

Civilian  Personnel  Department  (if  applicable) 
Housing  Office  (if  applicable) 
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APPENDIX  D 

SAMPLE  ENDORSEMENT  ON  COMMAND  SPONSORSHIP  REQUEST 

FIRST  ENDORSEMENT  ON  OIC,  Navy  Resale  Activity  Itr  of  12  Sep  CY 

From:  Staff  Judge  Advocate 
To:  Commanding  Oilioer 

Via:  (1)  Director,  Navy  Family  Service  Center 

(2)  Executive  Officer 

Subj:  SPONSORSHIP  OF  MR.  LARRY  FINE 

Ref:  (a)  NATO  Status  of  Forces  Agreement 

(b)  Bilateral  Infrastructure  Agreement  Implementing  Article  m  of  the 
North  Atlantic  Treaty 

(c)  OPNAVINST  1300.13 

1.  Forwarded,  recommending  denial. 

2.  Article  III  of  reference  (a)  and  Article  VI  of  reference  (b)  preclude  the  Navy 
from  allowing  family  members  of  military  or  civilian  sponsors  to  remain  in  Italy  after 
the  sponsor  has  transferred.  Under  the  provisions  of  reference  (a),  the  Navy  must 
notify  the  Italian  Government  that  the  ddld  vnfi  be  remaining  in  Italy  without  U.S. 
military  sponsorship.  His  continued  presence  here  will  be  at  the  pleasure  of  the 
Italian  government.  The  provisions  of  references  (a)  and  (b)  are  designed  to  prevent 
U.S.  personnel  from  remaining  in  Italy  and  establishing  residences  without  going 
through  the  regular  channels  of  immigration.  The  provisions  apply  to  the  United 
States  as  a  sending  state  as  well  as  a  receiving  state. 

3.  When  Mr.  Fine  detaches  from  the  NEX,  his  status  as  a  member  of  the  civilian 
component  will  terminate.  Concurrently,  the  status  of  his  family  members  as 
dependents  of  a  member  of  the  civilian  component  will  terminate.  The  impact  of  this 
termination  is  that  the  individuals  involved  will  forfeit  any  entitlement  to  protections 
or  privileges  granted  imder  the  NATO  SOFA.  Specifically  as  it  relates  to  this  case, 
the  son  would  not  be  entitled  to  Navy  Exchange  or  commissary  privileges,  nor  would 
he  be  entitled  to  any  of  the  protections  afforded  a  recognized  individiud  involved  with 
the  Italian  criminal  justice  system. 

4.  Although  the  Navy  Resale  Activity  has  offered  to  sponsor  Mr.  Fine's  son,  Moe, 
that  offer  is  not  within  the  purview  of  reference  (c),  the  instruction  dealing  with 
command  sponsorship.  Reference  (c)  recognizes  neither  the  requested  sponsorship 
by  a  command  nor  the  sponsorship  by  a  family  friend,  LTJG  Shemp  Howard. 
Without  this  command  sponsorship,  government  housing  would  not  be  available. 
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5.  For  Moe  to  remain  in  Italy  to  finish  the  school  year,  the  family  would  need  to 
obtain  a  tourist  passport  and  visa  as  well  as  a  sojourn  permit.  The  family  would  not 
be  entitled  to  process  the  sojourn  permit  through  this  office.  If  arrangements  can  be 
made  for  the  care  of  the  child  by  someone  in  the  SigoneUa  community,  and  the  legal 
documentation  could  be  obtained,  the  child  could  attend  the  school  as  a  tuition 
student.  The  child's  privileges  would  be  limited,  however,  to  attending  the  school. 
Since  the  family  sponsor  would  no  longer  be  employed  by  the  Navy  Exchange  here, 
the  child  might  not  even  be  entitled  to  medical  care  at  the  Branch  Hospital,  even  on 
a  pa3dng  basis. 

6.  In  summary,  pertinent  international  agreements  preclude  the  Navy  from 
unilateraUy  allowing  this  individual  to  remain  beyond  the  time  of  his  father's 
detachment.  If  the  family  can  obtain  the  required  legal  documentation,  the  command 
would  merely  have  to  notify  the  Italian  authorities  of  the  son's  intention  to  remain 
in  Italy.  The  final  decision  would  be  made  by  the  Italian  government.  As  previously 
noted  in  other  similar  cases,  I  recommend  that  we  not  unilaterally  authorize  the 
sponsorship  extension  for  this  young  man.  I  recognize  that  this  will  create  a 
hardship  for  the  family,  but  I  believe  that  our  hands  are  tied  by  the  NATO  SOFA. 


RICK  E.  STRONGARM 
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CHAPTER  EIGHTEEN 
CUSTOMS 


1801  REFERENCES 

A.  .  U.S.  Customs  laws,  19  U.S.C.  §  1  et  seg.;  regulations,  19  C.F.R  §  1  et. 

seq. 

B.  DOD  Directive  5030.49,  Subj:  CUSTOMS  INSPECTION 

C.  SECNAVINST  5840.6,  Subj:  CUSTOMS  INSPECTION 

D.  OPNAVINST  5840.3,  Subj:  CUSTOMS  INSPECTION 

E.  Article  0860,  U.S.  Navy  Regulations,  1990 

F.  OPNAVINST  3120.32,  paragraph  510.14,  Subj:  STANDARD 

ORGANIZATION  AND  REGULATIONS  OF  THE  U.S.  NAVY 

G.  JAGMAN,  Chapter  11 


1802  INTRODUCTION 

Awareness  of  local  customs  regulations  can  ensure  a  smooth  start  to  a 
successful  port  call.  SJA's  should  review  diapter  11  of  the  JAG  Maraud  for  a 
comprehensive  discussion  of  customs  regulations  drafted  by  an  ofRcer  who  is  a  senior 
official  in  the  Customs  Service  when  not  wearing  his  Naval  Reserve  uniform.  In 
addition,  U.S.  Consulates  and  military  shore  detachment  teams  will  provide  U.S. 
ships  and  aircraft  with  local  customs  information  prior  to  arrival.  The  rules  outlined 
in  this  chapter  are  under  the  direct  control  of  the  Commissioner  of  Customs  and  may 
be  changed  without  legislative  action.  Consequently,  SJA's  should  check  with  the 
local  District  Director  of  Customs  or  U.S.  Consulate  for  information  on  recent 
changes.  Locations  and  telephone  munbers  of  Customs  District  Directors  are  listed 
in  A-ll-a  of  the  JAG  Manual. 
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1803  U.S.  CUSTOMS  SERVICE 

The  U.S.  Customs  Service  is  charged  with  enforcing  laws  relating  to  the 
importation  and  exportation  of  merchandise  and  all  federal  laws  at  U.S.  borders  and 
ports.  The  "customs  territory  of  the  United  States"  includes  the  50  states,  the 
District  of  Columbia,  and  Puerto  Rico.  The  other  territories  and  possessions  of  the 
United  States  have  their  own  local  customs  laws  which  vary  from  territory  to 
territory.  Customs  law  enforcement  jurisdiction  falls  into  four  main  categories: 
customs  enforcement  (Title  19,  U.S.  Code);  drug  enforcement  (ControUed  Substances 
Import  and  Export  Act);  erqrort  restriction  enforcement  (Arms  Export  Control  Act  and 
the  Er^rt  Administration  Act  of  1979);  and  currency  law  enforcement  (the  Bank 
Secrecy  Act  and  the  Money  Laundering  Control  Act  of  1986).  Customs  officers  have 
broad  search  and  investigative  powers.  (Customs  officers  may  seardi  persons, 
conveyances,  baggage,  cargo,  and  merchandise  entering  or  leaving  the  United  States 
without  a  warrant  and  without  suspicion  of  criminality.  Military  personnel,  vessels, 
aircraft,  and  other  vehicles  are  not  exempt  from  such  searches.  Also,  customs  officers 
are  authorized  to  stop  vehicles  and  board  vessels  and  aircraft  without  a  warrant  to 
perform  customs  inquiries  and  border  searches.  Any  merchandise  or  vehicle  involved 
in  a  customs  violation  is  generally  subject  to  civil  forfeiture  and  may  be  seized  by 
customs  officers  without  a  warrant.  Customs  offenses  by  militaxy  personnel  may  be 
prosecuted  either  in  federal  court  or  at  a  court-martial. 


1804  SJA  ROLE 

The  SJA  can  assist  commanding  officers  (COs)  and  aircraft  commanders 
in  facilitating  the  clearance  of  customs  by  their  vessels  or  aircraft.  In  particular, 
advice  on  duty  exemptions  and  import  and  export  restrictions  can  assist  in  preparing 
declarations  and  avoiding  infractions.  SJA's  can  also  help  commanders  educate 
crewmembers  about  customs  rules,  the  existing  exemptions,  and  the  possible 
consequences  of  abuses  (such  as  forfeiture  of  the  goods  involved,  penalties, 
prosecution  in  federal  court  or  by  court-martial,  and  possible  loss  of  the  privileges 
for  all). 


1805  ARRIVAL  AND  ENTRY  OF  VESSELS 

Article  0860  of  U.S.  Navy  Regulations,  1990,  requires  the  CO  of  a  naval 
ship  or  the  senior  officer  of  ships  in  company,  returning  to  the  customs  territory  of 
the  United  States  from  a  foreign  country,  to  report  arrival  to  the  (Customs  District 
Director  for  the  first  port  of  entry.  Commanding  officers  are  required  to  facilitate 
U.S.  customs  and  immigration  inspections  of  the  vessel  and  must  satisfy  themselves 
that  proper  immigration  clearance  is  obtained  for  any  military  or  civilian  passengers. 
Notice  must  be  given  to  military  or  civilian  port  authorities  of  the  presence  of 
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passengers  prior  to  arrival  in  port.  The  CO  is  also  responsible  for  distributing 
customs  declaration  forms  under  paragraph  510.14  of  OPNAVINST  3120.32B  and 
completing  military  customs  inspection  of  the  vessel  before  arrival  under  DOD 
Regulation  5030.49R  and  OPNAVINST  5840.2.  Customs  regulations  normally  impose 
no  additional  notification  requirements  for  naval  vessels.  If,  however,  a  naval  vessel 
is  carrying  cargo,  the  CO  must  file  a  Cargo  Declaration  (Customs  Form  1302)  with 
the  District  Director  of  Customs  within  48  hours  of  arrival  (defined  as  coming  to  rest, 
whether  at  anchor  or  at  a  dock,  in  any  harbor  within  the  customs  territory  of  the 
United  States).  If  the  vessel  is  transporting  an}dliing  other  than  U.S.  property  and 
passengers  traveling  on  official  business  of  the  United  States,  it  must  make  entry  in 
the  same  manner  as  a  civilian  merchant  vessel  within  48  hours  of  arrival.  Contact 
the  District  Director  of  Customs  for  procedures.  See  appendix  A  following  this 
chapter  for  sample  inspection  procedures.  Appendix  B  contains  a  sample  U.S. 
Customs  certificate  and  declaration. 


1806  ARRIVAL  AND  ENTRY  OF  AIRCRAFT 

Customs  regulations  require  all  aircraft  entering  the  customs  territory 
of  the  United  States  to  give  advance  notice  of  arrival  to  the  Customs  District  Director 
at  or  nearest  the  place  of  first  landing.  The  aircraft  commander  is  responsible  for 
making  notification  by  radio,  telephone,  or  other  direct  means,  or  through  FAA  flight 
notification  procedures.  Notice  must  include:  (1)  type  of  aircraft  and  registration 
number;  (2)  name  of  the  aircraft  commander;  (3)  place  of  last  foreign  departure; 
(4)  place  of  intended  landing;  (5)  number  of  alien  passengers;  (6)  number  of  citizen 
passengers;  and  (7)  estimated  time  of  arrival.  In  addition,  the  aircraft  commander 
is  responsible  under  military  regulations  for  notice,  distribution  of  declarations,  and 
inspections  as  listed  above  for  vessels.  Military  aircraft  are  normally  exempt  from 
customs  entry,  but,  like  vessels,  must  make  entry  if  carrying  anything  other  than 
U.S.  property  and  passengers  traveling  on  official  business  of  the  United  States.  If 
required,  entry  must  be  made  upon  first  landing  at  an  airport  in  the  customs 
territory  of  the  United  States.  See  appendix  A  following  this  chapter  for  sample 
inspection  procedures. 


1807  ARTICLES  ACQUIRED  BY  RETURNING  RESIDENTS 

Residents,  as  defined  in  JAG  Manual,  section  1105,  are  entitled  to  an 
exemption  from  duty  and  internal  revenue  tax  on  articles  for  personal  or  household 
use  that  were  acquired  abroad  merely  as  an  incident  of  a  journey  to  an  area  outside 
the  U.S.  customs  territory  for  a  period  of  at  least  48  hours  (measured  exactly).  This 
exemption  does  not  apply  to  articles  intended  for  sale  or  acquired  for  the  account  of 
another  person,  with  or  without  compensation  for  the  service  rendered,  but  may 
include  articles  intended  for  use  as  bona  fide  gifts.  See  JAG  Manual,  section  1106 
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for  special  rules  pertaining  to  Mexico  and  the  U.S.  Virgin  Islands.  Rules  relating  to 
nonresidents  are  discussed  in  JAG  Manual ^  section  1107. 

A.  Value  limitations.  The  aggregate  fair  retail  value  in  the  oountiy  of 
acquisition  of  such  articles  shall  not  exceed  $400.00  or,  in  the  case  of  a  resident 
arriving  directly  or  indirectly  from  American  Samoa,  Guam,  or  the  U.S.  Virgin 
Islands,  $800.00  of  which  not  more  than  $400.00  shall  have  been  acquired  elsewhere 
than  American  Samoa,  Guam,  or  the  U.S.  Virgin  Islands.  The  artides  representing 
the  $400.00  acquired  elsewhere  must  accompany  the  passenger.  If  the  resident 
daimed  an  exemption  within  30  days  immediately  preceding  this  arrival  (exduding 
the  day  of  arrival),  only  $25.00  wor^  of  articles  for  personal  or  household  use  will  be 
exempted. 

B.  Alcoholic  beverages.  Customs  will  not  release  alcoholic  beverages  for  use 
in  any  state  in  violation  of  its  laws.  Generally,  residents  over  21  may  indude 
alcoholic  beverages  in  their  exemption,  subject  to  the  following  limitations: 

1.  One  liter  in  the  case  of  an  individual  who  does  not  arrive  directly 
or  indirectly  from  American  Samoa,  Guam,  or  the  U.S.  Virgin  Islands;  and 

2.  four  liters  in  the  case  of  an  individual  who  arrives  directly  or 
indirectly  from  American  Samoa,  Guam,  or  the  U.S.  Virgin  Islands  not  more  than  one 
liter  of  which  shall  have  been  acquired  elsewhere  than  American  Samoa,  Guam,  or 
the  U.S.  Virgin  Islands. 

C.  Cigars  and  cigarettes.  Not  more  than  200  cigarettes  and  100  dgars  may 
be  included  in  the  exemption.  Subject  to  this  limit,  U.S.  domestic  dgars  and 
dgarettes  that  were  exported  under  internal  revenue  laws  and  regulations  without 
the  payment  of  tax  may  be  included  in  the  exemption.  See  also  JAGMAN,  §  1117. 

D.  Flat-dutv  rate.  Articles  valued  at  up  to  $1,000.00  in  excess  of  the 
exemption  are  subject  to  a  ten  percent  rate  of  duty  based  on  the  fair  retail  value  in 
the  country  of  acquisition  when  they  accompany  the  returning  resident.  The  fiat  rate 
is  five  percent  for  articles  acquired  in  American  Samoa,  Guam,  or  the  U.S.  Virgin 
Islands.  This  five  percent  rate  applies  whether  or  not  the  articles  accompany  the 
resident. 

£.  Family  grouping.  When  members  of  a  family  residing  in  one  household 
travel  together,  their  individual  exemptions  may  be  grouped  and  allowed  without 
regard  to  which  member  is  the  owner  of  the  articles  (except  alcoholic  beverages,  for 
which  owners  must  be  21).  The  fiat  rate  of  duty  on  articles  valued  at  up  to  $1,000.00 
in  excess  of  the  exemption  may  also  be  grouped. 
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1808  HOUSEHOLD  GOODS  SHn>M£NTS 

This  exemption  is  available  to  any  person  in  the  service  of  the  United 
States  who  returns  to  the  United  States  upon  the  termination  of  assignment  to 
extended  duty  at  a  post  or  station  outside  the  customs  territory  of  the  United  States, 
or  to  returning  members  of  his  /  her  family  who  have  resided  with  the  member  at 
such  post  or  station,  or  to  any  person  evacuated  to  the  United  States  under 
government  orders  or  instructions,  whether  in  the  service  of  the  United  States  or  not. 
Employees  of  the  American  Red  Cross,  employees  of  U.S.  Government  contractors  and 
militaiy  banks,  and  persons  in  a  comparable  category  are  not  considered  in  the 
service  of  the  U.S.  Government  even  though  they  are  on  duty  with  the  Navy  in  an 
overseas  area. 

A.  Extended  duty  requirement.  Generally,  the  extended  duty  requirement 
will  be  met  by  members:  retiiming  PCS;  returning  at  the  end  of  a  tour  of  duty  of  at 
least  140  days  duration;  or  returning  from  continuous  service  on  a  U.S.  naval  vessel 
which  departed  from  the  United  States  on  an  intended  deplo3mient  of  120  days  or 
more  outside  the  customs  territory  of  the  United  States  fregardless  of  actual 
deplo3maient  duration).  By  contrast,  a  member  returning  from  overseas  before  the  end 
of  a  tour  while  on  leave  or  TAD  is  not  entitled  to  the  exemption. 

B.  Articles  exempted.  This  exemption  from  duty  and  internal  revenue  tax 
applies  to  personal  and  household  effects  of  the  eligible  individuals.  It  does  not  apply 
to  articles  intended  for  sale  or  imported  for  the  account  of  any  person  not  entitled  to 
the  exemption.  Although  this  does  not  prohibit  the  subsequent  use  of  such  articles 
as  bona  fide  gifts,  any  reimbursement  or  compensation,  even  though  there  is  no  profit 
to  the  importer,  will  disqualify  an  article  as  a  bona  fide  gift. 

C.  Possession  abroad  requirement.  Articles  not  in  the  possession  of  the 
person  claiming  the  exemption  while  abroad  cannot  be  considered  personal  and 
household  effects  within  the  meaning  of  the  customs  regulations.  No  particular 
period  of  iise  abroad  is  required,  but  the  person  claiming  the  exemption  must  have, 
at  a  minimum,  been  in  such  proximity  to  the  specific  property  that  immediate  control 
or  possession  could  have  occurred  at  or  after  the  purchase.  This  requirement  will  not 
be  satisfied  by  the  possession  of  the  purchaser's  agent  or  direct  shipment  to  the 
United  States. 

D.  Motor  vehicles.  Military  and  civilian  employees  of  the  U.S.  Government 
returning  at  the  end  of  an  assignment  to  extended  duty  outside  the  United  States 
may  include  a  vehicle  among  their  duty-free  personal  and  household  effects. 

1.  Generally,  a  motor  vehicle  manufactured  on  or  after  January  1, 
1968,  will  not  be  permitted  entry  into  the  United  States  unless  it  conforms  to 
applicable  safety  standards  in  effect  at  the  time  the  vehicle  was  manufactured. 
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Additionally,  imported  automobiles  must  comply  with  federal  pollution  control 
standards  contained  in  EPA  regulations.  The  former  one-time  exemption  for  5-year- 
old  vehicles  was  discontinued. 

2.  Compliance  with  applicable  safety  standards  and  poUution  control, 
standards  must  be  established  at  the  time  of  entry  with  proper  certificates  of 
compliance.  Vehicles  manufactured  to  U.S.  safety  and  emissions  standards  will  have 
plates  so  certif3dng  affixed  by  the  manufacturer.  Vehicles  which  were  not 
manufactured  to  U.S.  safety  standards  must  be  entered  under  bond.  Information  on 
safety  standards  may  be  requested  from:  U.S.  Department  of  Transportation, 
National  Highway  Tr^fic  Safety  Administration,  Office  of  Vehicle  Safety  Compliance 
(NEF-32),  400  Seventh  Street,  SW,  Washington,  D.C.  20590. 

3.  Vehicles  which  were  not  manufactured  to  U.S.  pollution  control 
standards  may  be  imported  only  through  an  importer  licensed  by  the  EPA.  Lists  of 
current  certificate  holders  may  be  obtained  from:  Investigation  /  Imports  Section 
(EN-304F),  U.S.  EPA,  Washington,  DC  20460.  Post-1975  vehicles  previously 
exported  from  the  United  States  must  have  their  catalytic  converters  and  /  or  oxygen 
sensors  replaced  upon  entry.  A  bond  may  be  required  for  the  completion  of  this 
procedure. 

E.  Pleasure  boats.  A  pleasure  boat  may  be  included  in  the  personal  and 
household  goods  exemption.  Foreign  manufactured  noncommercial  pleasure  boats 
entering  the  United  States  are  subject  to  the  Federal  Boat  Safety  Act  of  1971  and 
Coast  Guard  Safety  Regulations.  Evidence  of  compliance  required  for  entry  generaUy 
includes  a  certificate  of  compliance  affixed  to  the  vessel  by  the  manufacturer  or 
importer.  Vessels  may  enter  without  certification  if  the  member  files  a  declaration 
that  the  boat  was  manufactured  before  the  effective  date  of  the  safety  standards  or 
has  been  sdtered  to  comply  with  the  standards  (with  appropriate  certification).  The 
boat  will  also  be  allowed  to  enter  if  it  has  been  previously  exempted  from  the 
standards  by  the  Coast  Guard  or  the  member  certifies  that  the  boat  will  be  brought 
into  compliance  within  90  days  following  entry,  and  that  the  boat  will  neither  be  sold 
nor  used  prior  to  compliance  (bond  required). 


1809  SPECIAL  EXEMPTION  FOR  SEA-STORE  CIGARETTES 

When  a  U.S.  naval  vessel  has  proceeded  beyond  the  territorial  limits  of 
the  United  States,  sea-store  cigarettes  may  be  sold  to  members.  The  Ck)mmissioner 
of  customs  allows  an  administrative  exemption  from  duty  and  any  internal  revenue 
tax  on  limited  quantities  of  sea-store  cigarettes  when  the  vessel  does  not  visit  a 
foreign  port  or  other  port  outside  the  customs  territory  of  the  United  States  on  such 
a  trip  and  if  the  requirements  relating  to  "extended  duty"  are  not  met.  Under  these 
circumstances,  two  opened  packs  of  sea-store  cigarettes  may  be  taken  ashore  within 
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the  customs  territory  of  the  United  States  by  a  crewmember  at  any  one  time  for  his  / 
her  own  personal  use  without  duty  or  internal  revenue  tax  liability  and  without 
customs  entry.  The  total  quantity  of  such  cigarettes  brought  ashore  by  any  member 
imder  this  exemption  after  any  voyage  beyond  the  territorial  limits  of  the  United 
States  shall  not  exceed  15  packs.  The  CO  is  responsible  for  enforcement  of  these 
rules.  In  discharging  that  responsibility,  the  commander  is  free  to  impose  additional 
or  more  restrictive  regulations. 


1810  GIFTS  SENT  FROM  FOREIGN  COUNTRIES 

Any  person  in  a  foreign  country  is  eligible  for  this  exemption;  however, 
the  articles  must  be  bona  fide  gifts.  The  total  value  of  aU  exempt  gift  shipments 
received  in  one  day  by  any  donee  may  not  exceed  $50.00,  or  $100.00  for  gifts  from 
American  Samoa,  Guam,  or  the  U.S.  Virgin  Islands.  "VsJue"  is  the  aggregate  fair 
retail  value  in  the  coxmtry  of  shipment.  Alcoholic  beverages  and  tobacco  products  are 
not  included  in  this  exemption  from  duty,  nor  are  perfumes  containing  alcohol  if  the 
shipment  is  valued  at  more  than  $5.00.  Gifts  may  be  sent  in  any  manner  other  than 
on  t:  e  person  or  in  accompanied  or  unaccompanied  baggage  of  the  donor  or  donee. 
Detailed  mailing  procedures  are  in  OPNAVINST  5112.6  and  U.S.  Navy  Postal 
Instructions,  chap.  7,  sec.  4. 


1811  PROHIBITED  IMPORT  ARTICLES 

Certain  merchandise  is  absolutely  prohibited  from  entry  into  the  United 
States.  Prohibitions  change  frequently  and  SJA's  should  contact  the  nearest  U.S. 
Consulate  or  Customs  District  Director  for  a  current  list.  Typically,  prohibited 
articles  include  lottery  tickets,  illegal  drugs  and  paraphernalia,  obscene  material, 
printed  matter  advocating  treason  or  insurrection  against  the  United  States, 
counterfeit  currency  and  stamps,  unlicensed  weapons,  and  certain  plants  and  plant 
products. 


1812  RESTRICTED  IMPORT  ARTICLES 

Certain  merchandise,  notably  food  products,  may  enter  the  United  States 
only  if  it  meets  the  requirements  of  U.S.  laws  and  regulations.  Many  of  these  laws 
and  regulations  are  administered  by  agencies  other  than  the  Customs  Service, 
although  the  Customs  Service  conducts  most  border  enforcement  activities.  As  with 
prohibited  articles,  the  list  of  restricted  articles  changes  frequently,  and  guidance  in 
specific  cases  should  be  sought  from  a  U.S.  Consulate,  Customs  District  Director,  or 
from  the  federal  agency  which  administers  the  restriction.  See  JAG  Manual,  section 
1113  for  rules  pertaining  to  importation  of  embargoed  articles. 
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A.  £si&.  The  importation  of  birds,  cats,  dogs,  monke3r8,  and  turtles  is 
subject  to  the  requirements  of  the  U.S.  Public  Health  Service,  Center  for  Disease 
Control,  Quarantine  Division,  Atlanta,  GA  30333,  and  the  Veterinary  Service  of  the 
Animal  and  Plant  Health  Inspection  Service,  Department  of  Agriculture,  Hyattsville, 
MD  20732.  Pets  taken  out  of  the  United  States  and  returned  are  subject  to  the  same 
requirements  as  those  initially  entering. 

B.  Knock-offs.  The  importation  of  merchandise  of  foreign  manufacture  is 
prohibited  if  it  bears  a  mark  or  name  that  copies  or  simulates  a  trademark  or  trade 
name  recorded  with  the  Treasury  Department.  Persons  arriving  in  the  United  States 
with  a  trademarked  article  are  flowed  an  exemption,  usually  of  one  article  of  a  type 
bearing  a  protected  trademark,  as  long  as  the  article  is  for  personal  use  and  is  not 
for  resale.  This  exemption  would  apply  to  an  article  bearing  a  coimterfeit  or 
confusingly  similar  trademark,  as  well  as,  an  article  bearing  a  genuine  trademark. 
If  sold  within  1  year  of  importation,  the  exempted  article  or  its  value  is  subject  to 
forfeiture.  This  exemption  may  be  used  only  once  each  30  days  by  the  same  person 
for  the  same  type  of  merchandise.  Greater  quantities  of  trademarked  goods  may  be 
imported  with  the  written  consent  of  the  owner  of  the  protected  trademark  or  trade 
name.  The  consent  does  not  apply  to  articles  mailed  to  the  United  States  nor  to 
articles  imported  for  resale.  A  copy  of  the  list  of  protected  items  may  be  obtained 
from  any  U.S.  Customs  office. 

C.  Endangered  species  protection.  The  importation  of  these  items  (e.g., 
scrimshaw  or  ivory  carvings)  is  prohibited,  with  certain  exceptions.  Importation 
typically  requires  Department  of  Commerce  permit,  certification,  or  registration.  For 
further  information,  contact  the  U.S.  Fish  and  Wildlife  Service,  P.O.  Box  28006, 
Washington,  D.C.  20005. 


1813  IMPORTING  PRIVATELY  OWNED  FIREARMS  AND 

AMMUNITION 

The  Gim  Control  Act  of  1968  controls  the  transportation,  shipment, 
receipt,  and  importation  of  privately  owned  firearms  and  ammunition.  The  Director, 
Bureau  of  Alcohol,  Tobacco  and  Firearms,  Department  of  the  Treasury,  is  responsible 
for  the  administration  and  enforcement  of  the  Act.  The  Customs  Service  enforces  the 
import  restrictions  through  clearance  of  imported  firearms  and  ammunition. 
Generally,  military  members  may  import  not  more  than  three  nonautomatic  long 
guns  (rifles  or  shotguns)  and  1,000  roimds  of  ammunition  without  presentation  of  an 
approved  firearm  import  permit  to  U.S.  Customs.  Surplus  military  firearms  of  any 
description  are  prohibited  entry.  Firearms  and  ammunition  previously  taken  out  of 
and  returned  to  the  United  States  by  the  same  person  may  be  released  upon 
presentation  to  U.S.  Customs  of  adequate  proof  of  prior  possession  (i.e.,  bill  of  sale, 
household  goods  inventory  showing  serial  numl^rs,  or  prior  registration  with 
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Customs  on  Form  4455  or  Form  4457).  Chapter  10  of  DOD  Regulation  5030.49R 
contains  detailed  instructions  implementing  the  provisions  of  the  Gim  Control  Act  of 
1968  and  related  laws  and  regulations  as  they  apply  to  the  importation  of  firearms 
and  ammunition  by  DOD  personnel.  The  diapter,  however,  does  not  apply  to  the 
control,  registration,  or  shipment  of  war  trophy  firearms  which  is  governed 
OPNAVINST  3460.7  and  MCO  5800.6. 


1814  CURRENCY  REPORTING  REGULATIONS 

The  amount  of  money  or  monetary  instruments  which  may  be  brou^t 
into  or  taken  out  of  the  United  States  is  not  limited.  If,  however,  a  person 
transports,  attempts  to  transport,  or  causes  to  be  transported  more  than  $10,000.00 
in  monetary  instruments  on  any  occasion  into  or  out  of  the  United  States,  a  report 
(Customs  Form  4790)  must  be  filed  with  U.S.  Customs. 

1815  FOREIGN  CUSTOMS 

A  nation  may  tax  persons  and  activities  within  its  territory.  For  visiting 
forces,  the  host  nation  normally  will  waive  a  portion  of  this  power.  The  applicable 
SOFA  usually  specifies  what  customs  provisions  will  apply. 

A.  North  Atlantic  Treaty  Organization  (NATO)  example.  Under  the  NATO 
SOFA,  for  example,  the  "force"  may  import  its  equipment  and  reasonable  quantities 
of  provisions,  supplies,  and  other  goods  for  its  exclusive  use  free  of  duty.  Official 
doounents  rmder  seal  are  not  subject  to  customs  inspections,  and  official  vehicles  are 
not  subject  to  road  use  taxes.  Petroleum,  oils,  and  lubricants  for  use  in  official 
vehicles  and  equipment  of  the  force  may  likewise  be  imported  duty  free.  The  visiting 
force  may  also  operate  exchanges  and  commissaries,  fleet  post  offices,  banking 
facilities,  newspapers  (such  as  Stars  and  Stripes),  and  morale,  welfare,  and  recreation 
activities.  SOFA's  with  many  other  coimtries  (such  as  Japan,  Korea,  and  the 
Philippines)  have  similar  provisions.  There  are  variations,  however,  and  the 
applicable  SOFA  must  be  reviewed  in  each  case. 

B.  Individual  responsibility.  In  their  individual  capacities,  members  of  the 
force  and  the  civilian  component  and  dependents  are  generally  subject  to  the  customs 
laws  and  regulations  of  the  host  nation.  The  NATO  SOFA  provides  some  special 
privileges,  however,  such  as  the  ability  to  import  private  vehicles,  household  goods, 
and  personal  effects  duty  free,  and  to  export  them  at  the  end  of  tour.  Although  there 
may  be  exceptions  in  some  countries,  such  privileges  usually  do  not  extend  to  retired 
personnel  and  their  dependents,  (jroods  imported  duty  free  may  not  be  transferred 
by  sale  or  gift  to  persons  not  authorized  duty-free  privileges,  except  as  the  host 
coimtry  may  permit.  In  most  countries,  the  unauthorized  transfer  of  duty-free  goods 
is  a  serious  criminal  offense. 
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APPENDIX  A 

SAAfPLE  SHIP  /  AIRCRAFT  CUSTOMS  INSPECTION  PROCEDURES 


1.  Establish  inspection  team(s)  of  reqwnsible,  mature  ofEioers  and  petty  officers 
designated  in  writing  by  the  commanding  officer  (CO).  Team  members  wfll  be 
available  to  customs  officials  for  discussion  of  inq)ection  routine  to  be  used  prior  to 
arrival  at  port  of  entry. 

2.  Conduct  thorough  inspections  of  all  ship  and  aircraft  q[>aces,  cargo,  prarsonnd 
and  lockers.  Ensure  that  provision  is  made  for  precluding  movement  of  contraband 
from  ^ace  to  space  to  avoid  detection.  This  inspection  is  to  take  place  between  the 
time  the  unit  departs  its  last  foreign  port  and  the  arrival  at  the  port  of  entry.  Insofar 
as  possible,  the  inspections  will  be  carried  out  on  an  unarmounced  basis.  The  drug 
interdiction  effort,  althou^  occurring  in  the  final  inspection  en  route  to  oomis,  is 
envisioned  as  a  continuing  process  lasting  throughout  the  deplojnnent. 

3.  In  addition  to  the  inspection  in  paragraph  2  above,  the  ship  or  aircraft 
commander  wiU  conduct  at  least  one  unannounced  inspection  of  spaces  randomly 
selected  at  the  discretion  of  the  (X). 

4.  All  persormel  aboard  the  ship  or  aircraft  will  prepare  customs  declaration 
forms.  These  forms  will  be  checked  against  the  crew  list  by  a  designated  officer  or 
chief  petty  office  (CPO)  to  ensure  that  all  have  submitted  a  declaration.  The 
declarations  will  be  delivered  to  customs  personnel  upon  boarding  unless  pre-arrival 
delivery  arrangements  have  been  made.  The  items  declared  will  be  available  for 
customs  inspection  upon  demand.  Declarations  will  be  segregated  into  four  cat^jories 
as  follows  and  will  be  under  a  cover  lettrar. 

a.  Declarations  from  military  personnel  who  have  served  on  board  the  ship 
continuously  since  its  last  departure  from  the  customs  territory  of  the  United  States. 

b.  Declarations  from  embarked  military  persormel  who,  evmi  though 
were  not  serving  on  board  the  ship  when  it  last  d^arted  the  customs  territory  of  the 
United  States,  have  been  outside  the  customs  territory  of  the  United  States  for  140 
or  more  continuous  da3rs. 

c.  Declarations  fi^>m  military  persormel  who  do  not  faU  in  either  of  the 
above  two  categories. 

d.  Declarations  from  civilians  Gess  dependents  whose  military  sponsor  has 
prepared  a  family  declaration). 
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5.  The  CO's  of  ships  retiirning  from  outside  the  customs  territory  of  the  United 
States  shall  ensure  that  all  mail,  except  letter  mail,  is  dispatched  in  pouches  or  sacks 
labeled  "Supposed  Liable  to  Customs."  Letter  mail  suspected  of  containing 
merchandise  or  contraband  shall  be  endosed  in  official  envelopes  and  addressed  to 
the  Administrative  Officer,  U.S.  Customs  Mail  Division  at  either  1675  7th  Street, 
Oakland,  CA  94615;  404  ^uth  Lander  Street,  Seattle,  WA  98134;  or  201  Varick 
Street,  New  York,  NY  10014,  as  appropriate. 

6.  Commanding  officers  of  ships  or  aircraft  will  prepare  a  written  dedaration 
certifying  that  they  have  completed  the  required  inspection  and  that,  to  the  best  of 
their  knowledge,  the  ship  is  free  of  drugs  or  other  contraband.  They  will  present  this 
document  to  the  boarding  customs  offidal. 

7.  Adequate  working  space  will  be  made  available  for  customs  offidals  on  board. 

8.  For  those  ships  having  the  capability,  customs  dedaration  forms  may  be  flown 
to  the  port  of  entry  in  advance  of  arrival  for  delivery  to  customs  offidals  if  prior 
arrangements  have  been  made. 

9.  Ships  or  aircraft  having  classified  equipment  or  cargo,  which  customs  personnel 
wish  to  inspect,  will  provide  an  officer  or  petty  officer  to  do  the  actual  examination 
in  the  presence  of  a  customs  official. 

10.  There  is  no  provision  under  U.S.  law  for  the  offidal  collection  of  duties  or  taxes 
until  the  merchandise  has  been  imported.  Accordin^y,  military  personnel  will  not 
assess  or  collect  any  taxes  at  any  time,  either  in  the  United  States  or  overseas.  If 
duties  are  due,  a  U.S.  Customs  Officer  will  compute  the  amount  of  duty  to  be  paid 
based  on  the  customs  declarations  when  they  are  received  either  on  board  by  U.S. 
Customs  Offidals  or  at  the  appropriate  U.S.  Customs  Office.  This  policy,  however, 
shall  not  be  construed  to  bar  the  development  of  procedures  designed  to  calculate 
potential  duties  and  to  have  personnel  voluntarily  set  aside  the  amount  of  the 
potential  duty. 

11.  In  all  instances  where  an  individual  is  suspected  of  having  committed  a 
customs  violation,  he  /  she  will  b^  advised  of  his  /  her  rij^ts  imder  the  provisions  of 
Article  31,  UCMJ  (or,  in  the  case  of  a  civilian,  advised  of  his  /  her  rights  under  the 
fifth  amendment  of  the  Constitution),  and  of  his  /  her  ri^t  to  coimsel  before 
questioning. 

12.  The  CO  or  aircraft  commander  should  take  every  opportunity  to  e^lain  the 
inspection  procedures  and  the  necessity  for  their  thorou^  and  consdentious 
accomplishment.  It  should  be  e:q)lained  that  the  self-inspection  procedure  results 
in  less  inconvenience  to  the  crew  and  in  faster  debarkation  upon  arrival  at  the  port 
where  dependents  are  waiting. 
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UNITED  STATES  CUSTOMS  CESTIFIGATE 


(USS _ ) 

(USN  FLIGHT# _ ) 

PORT  OF  ENTRY _ 


Hiis  is  to  certify  that  I, _ _  Commanding  OfiBoer  / 

Aircraft  Commander,  (USS _ ),  (USN  FLIGHT  # _ ),  have 

caused  to  be  conduct^  a  ooQ4>lete  and  throu^  inspection  of  this  shfy  /  aircraft  and 
all  personnel  on  board  and  that,  to  the  best  of  my  knowledge  and  beli^,  the  same  are 
free  of  any  drugs  or  other  contraband. 


Date: _ 

(Signature) 

Conunanding  OfiBoer  /  Aircraft  Commander 


««««*****««**««««««««*«*«*****«****«««*«*«***«*******«**4t*******4t**«********** 


UNITED  STATES  CUSTOBIS  DECLARATION 

(USS _ ) 

PORT  OF  ENTRY _ 


Attached  hereto  are  DD  Forms  1854,  Aoocanpanied  Baggage  Dedamtion, 
prepared  by  all  personnel  on  board  this  ship,  listing  all  artides  acquired  by  them 
overseas,  which  lists  are  correct  to  the  best  of  my  knowledge  and  b^ef. 


Date: _  _ 

(Signature) 

(Grade) 
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CHAPTER  NINETEEN 


[GRATION  AND  NATURALIZATION 


1901  REFERENCES 

A.  Immigration  and  Nationality  Act,  8  U.S.C.  §§  1101-1525 

B.  Immigration  and  Naturalization  Service  (INS),  8  U.S.C.  §§  1551-1557 

C.  8  C.F.R.  Chapter  1  (INS  regulations) 

D.  22  C.F.R.  Parts  41,  42  (State  Department  visa  r^;ulations) 

E.  DOJ  "Guide  to  Immigration  Benefits,"  Pub.  L.  No.  M-210  (Rev.  1982) 

F.  JAGMAN,  §  1008 


1902  INTRODUCTION 

This  chapter  provides  an  overview  of  the  issues  the  SJA  may  encounter 
in  the  ever  changing  field  of  immigration  and  naturalization  law.  Comprdiensive 
treatment  of  this  broad  subject  is  b^ond  the  scope  of  this  Deskbook.  For  detailed 
information  and  advice,  contact  the  nearest  Immigration  and  Naturalization  Office 
stateside;  the  nearest  U.S.  Consulate  overseas;  or  Headquarters  Marine  Corps 
(HQMC)  (JAL),  PERS-071,  or  Office  of  the  Judge  Advocate  Genial  (OJAG),  Code  13. 


1903  CITIZENSHIP  BY  BERTH 

A.  Domestic  births.  The  general  rule  is  that  everyone  bom  in  the  U.S.  is 
a  United  States  citizen.  The  fourteenth  Amendment;  8  U.S.C.  §  1401(a).  An  alien 
who  has  been  a  permanent  resident  for  five  years  is  eligible  for  naturalization  if 
otherwise  qualified.  8  U.S.C.  §  1427(a). 

B.  Births  abroad.  Persons  bora  abroad  to  parents  (both  of  whom  are  U.S. 
citizens)  are  U.S.  citizens  so  long  as  one  of  the  parents  resided  in  the  United  States 
anytime  prior  to  the  child's  birth.  8  U.S.C.  §  i401(c).  Persons  bora  abroad  (on  mr 
after  December  24, 1952)  to  one  citizen  and  one  alien  parent  are  U.S.  dtizena  if  the 
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citizen  parent  has  been  physically  present  in  the  United  States  for  a  total  of  five 
years,  at  least  two  of  which  were  after  age  14.  8  U.S.C.  §  1401(g)).  The  parent's 
service  in  the  armed  forces  overseas  or  time  spent  overseas  as  a  d^)endent  of  a 
servicemember  counts  toward  this  "physical  presence”  requirement.  Children  bom 
out  of  wedlock  to  a  dtizen  mother  are  granted  citizenship  if  the  mother,  at  any  time 
before  the  child’s  birth,  lived  in  the  United  States  for  a  continuous  1-year  period. 
8  U.S.C.  §  1409(c).  CMdren  bora  out  of  wedlock  to  a  citizen  father  are  granted 
citizenship  as  of  birth  if  the  blood  relationship  is  established  by  dear  and  convincing 
evidence;  the  father  states  in  writing  that  he  will  provide  finandal  support  until  the 
child  is  18;  and,  before  the  child  reaches  18,  the  child  is  legitimated  or  paternity  is 
formally  acknowledged  or  judidally  established.  8  U.S.C.  §  1409(a). 


C.  Births  aboard  vessels  and  aircraft.  A  person  bora  on  a  foreign  vessel  in 
U.S.  territorial  waters  or  in  a  port  of  the  United  States  acquires  U.S.  dtizenship  at 
birth.  Birth  of  a  child  to  alien  parents  onboard  a  U.S.  vessel  or  aircraft  outside  of  our 
territorial  waters  does  not  confer  U.S.  dtizenship. 


D.  Dependents  born  overseas.  Members  should  establish  the  U.S. 
dtizenship  of  their  children  bora  overseas  as  soon  as  possible.  A  certificate  of  birth 
issued  by  a  militaiy  hospital  is  not  proof  of  U.S.  dtizenship.  The  document  that  is 
proof  is  Form  FS-240,  "Report  of  Birth  Abroad  of  a  Citizen  of  the  United  States  of 
America."  This  form  is  prepared  by  the  member,  accepted  and  sworn  to  at  your 
personnel  or  other  iq>propriate  office  and  sent  for  iq)proval  to  the  U.S.  Embas^  or 
consulate.  A  consular  officer  examines  the  information  on  the  form  and 
accompanying  documents  to  determine  if  the  child  acquired  U.S.  dtizenship  at  birth. 


1.  An  approved  Form  FS-240  is  recognized  by  U.S.  law  as  primaiy 
evidence  of  U.S.  dtizenship  and  can  be  used  to  obtain  a  passport,  to  enter  sdiool,  and 
for  most  other  piuposes  where  a  birth  certificate  is  needed.  A  permanent  record  of 
the  child's  approved  Form  FS-240  will  be  placed  in  the  Department  of  State's  Office 
of  Passport  Services  in  Washington,  D.C. 


2.  To  register  the  overseas  birth  of  a  U.S.  dtizen  child,  the  member 
will  need  to  bring  the  following  to  the  personnel  or  other  designated  office: 

a.  The  child's  local  birth  certificate  (from  the  military  hospital 

or  fi-om  local  authorities); 


b.  primaiy  evidence  of  the  U.S.  parent's  dtizenship  (a  valid 
U.S.  passport,  naturalization  certificate,  or  certified  copy  of  a  U.S.  birth  certificate) 
(Note:  If  both  parents  are  U.S.  dtizens,  you  must  submit  proof  of  dtizenship  for  both 
parents); 


c.  a  certified  copy  of  the  marriage  certificate;  and 
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d.  certified  copies  of  divorce  decrees  or  death  certificates  from 

any  earlier  marriages. 

3.  Members'  children  need  a  U.S.  passport  to  live  overseas. 
Moreover,  the  child  cannot  enter  the  United  States  without  a  passport.  To  save  time, 
the  mmnber  should  i^ply  for  the  child's  passport  when  the  birth  is  r^rted  by 
including: 


a.  A  completed  passport  application  (Form  DSP- 11); 

b.  two  passport  photos  of  the  child;  and 

c.  the  fee  (if  other  dependents  are  on  the  member's  travel 
orders,  the  new  child's  passport  will  be  a  no-fee  passport,  and  instead  of  the  fee, 
include  a  completed  Form  DD-1056,  "Authorization  to  Apply  for  a  'No-fee'  Passport 
and  /  or  Request  for  Visa)". 


1904  ACQUIRING  CITIZENSHIP 

The  Department  of  the  Navy  has  no  authority  to  grant  alien  members 
either  citizenship  or  lawful  permanent  resident  status.  An  alien  who  has  served  in 
the  U.S.  armed  forces  does  not  automatically  become  a  citizen.  For  those  who  have 
not  served  during  the  designated  wartime  periods,  discussed  below,  applying  for  U.S. 
citizenship  is  normally  a  two-step  process:  acquiring  lawful  permanent  resident 
status  and  naturalization. 


1905  ACQUIRING  LAWFUL  PERMANENT  RESIDENT  (LPR)  STATUS 

A.  Acquiring  a  green  card.  Lawful  permanent  residence  (LPR),  commonly 
known  as  "Green  Card"  status,  is  acquired  in  two  ways.  The  first  method  is  the 
obtainment  of  an  immigrant  visa  overseas.  The  second  method  is  referred  to  as 
"Adjustment  of  Status"  which  takes  place  in  the  United  States.  Both  methods  result 
in  the  issuance  of  an  alien  registration  receipt  card,  1-551,  but  there  are  substantial 
differences  both  legally  and  procedurally  in  the  two  processes.  The  key  point  to  the 
practitioner,  however,  is  that  the  status  aapiired  under  both  of  these  methods  is 
precisely  the  same  for  all  future  benefits  including  the  acquisition  of  dtizmiship. 
Immigrant  visas  are  formal  documents  issued  by  the  State  Department  to  aliens 
overseas  to  proceed  to  the  United  States  as  immigrants.  "Adjustment  of  Status"  is 
a  somewhat  more  informal  method  whereby  the  INS  grants  lawful  permanent 
residence  status  to  aliens  who  are  already  in  the  United  States. 
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1.  Obtaining  an  immigrant  visa.  Immigrant  visas  are  issued  by  the 
State  Department  oHlcers  overseas.  These  visas  are  issued  by  consular  officers  at 
Consulates-General  or  Consulated  located  in  major  cities  abroad.  Sometimes  the 
Consulate-General  is  located  at  the  American  Embassy.  At  some  of  the  larger 
Consulates-Greneral,  the  State  Department  officers  are  assisted  by  INS 
representatives;  however,  the  issuance  of  all  immigrant  visas  and  nonimmigrant  visas 
is  solely  the  function  of  the  Department  of  State.  The  issuance  of  a  visa  does  not 
necessarily  guarantee  entry  into  the  United  States;  however,  it  does  permit  travel  to 
the  United  States'  entry  points.  At  the  point  of  entry,  the  determination  whether  to 
admit  or  exclude  the  alien  is  made  by  immigration  officers.  Aliens  who  are  U.S. 
servicemembers  do  not  need  visas  to  enter  the  United  States.  They  are  admissible 
upon  the  display  of  military  identification,  and  orders  if  required.  Note  also  that  this 
section  addresses  the  limited  privilege  and  duration,  and  are  customarily  issued  to 
tourist,  students,  temporary  workers,  and  other  persons  traveling  to  the  United 
States  for  a  limited  purpose  and  duration.  A  hybrid  nonimmigrant  visa,  the  "K" 
fiance  visa,  is  the  one  example  of  a  nonimmigrant  visa  issued  to  persons  who  are 
traveling  to  the  United  States  to  reside  permanently.  This  procedme  is  addressed 
in  subparagraph  C  below. 

2.  The  spouse,  child  imder  age  21,  or  parent  of  an  adult  U.S.  citizen 
is  immediately  eligible  for  an  immigrant  visa  and  LPR  status.  Visas  for  other 
immigrants  are  subject  to  quota  limitations  and  are  distributed  in  categories  known 
as  preferences.  For  some  countries,  the  waiting  list  for  a  quota  may  be  extremely 
long. 


B.  A4iustment  of  status.  If  an  alien  in  the  United  States  becomes  eligible 
for  permanent  residency  (for  example,  by  marriage  to  a  U.S.  citizen),  he  /  she  may  be 
eligible  to  adjust  his  /  her  status  from  nonimmigrant  to  immigrant.  This  adjustment 
of  status  is  available  to  aliens  who  entered  the  United  States  lawfully, 
notwithstanding  their  status  at  the  time  of  adjustment.  For  example,  if  an  alien 
entered  with  a  student  nonimmigrant  visa  which  h^  since  expired,  the  alien  would 
still  be  eligible  to  adjust  status  notwithstanding  the  fact  that  his  /  her  period  of 
admission  had  expired,  or  he  /  she  has  violated  his  /  her  nonimmigrant  status  by 
failing  to  attend  school,  or  even  graduating.  On  the  other  hand,  if  the  alien  who 
marries  a  citizen  initially  entered  the  countiy  illegally  (e.g.,  by  sneaking  across  the 
border),  that  person  is  statutorily  ineligible  for  ac^ustment  of  status.  8  U.S.C.  §  1255. 
The  burden  of  proof  as  to  the  alien's  initial  lawful  entry  is  upon  the  alien.  While  the 
INS  vdll  perform  some  limited  search  of  its  records  to  assist  the  alien  in  establishing 
that  the  alien  entered  legally  initially,  nonetheless,  the  presumption  is  that  the  alien 
entered  illegally  unless  the  alien  can  prove  otherwise.  This  is  important  because 
adjustment  of  status  in  the  United  States  is  less  expensive  than  the  alternative  of 
traveling  back  to  the  alien's  country  of  origin  to  obtain  an  immigrant  visa. 
Previously,  the  INS  permitted  perspective  immediate  relative  immigrants  to  travel 
to  either  Canada  or  Mexico  to  obtain  immigrant  visas  there  and  reenter  the  United 
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States.  This  privilege,  however,  is  no  longer  extended.  While  these  procedures 
appear  to  be  arbitrary  and  onerous,  they  were  motivated  by  Congress'  intent  to 
preclude  aliens  from  avoiding  the  immigrant  visa  process  by  simply  sneaking  into  the 
United  States  and  getting  married  to  defeat  deportation. 

1.  To  make  an  adjustment  of  status,  the  alien  files  a  petition  (Form 
1-130)  and  adjustment  application  (Form  1-485)  at  the  INS  district  office  with 
jurisdiction  over  the  alien's  U.S.  residence.  Among  other  details,  the  application 
provides  information  on  past  residences,  associations,  political  beliefs,  and  grounds 
for  excludability.  The  FBI  conducts  a  background  check  which  fypic*JV  takes  60 
days,  followed  by  an  interview  at  the  INS  office,  at  which  time  permanent  residence 
status  is  granted  or  denied. 

2.  The  alien  must  apply  for  permission  to  travel  abroad  while  the 
application  is  pending,  failure  to  do  so  may  result  in  exclusion  from  the  United  States 
upon  attempted  return.  The  normal  prohibition  on  "adjustment,"  if  the  alien  illegally 
accepted  emplo3mient  in  the  United  States,  does  not  apply  to  spouses  of  citizens  or 
certain  preference  category  applicants. 

C.  Alien  residing  overseas.  Special  "nonimmigrant"  visa  procedures  exist 
for  aliens  seeking  to  travel  to  the  United  States  to  marry  a  citizen.  8  U.S.C. 
§§  1101(a)(15)(K),  1184(d);  8  C.F.R.  §  214.2(k).  The  citizen  to  be  married  files  a 
petition  (Form  I-129F)  for  the  visa  at  the  INS  district  office  for  the  U.S.  residence. 
The  petition  must  show  that  the  parties  had  met  in  person  within  2  years  of  filing 
the  petition  and  that  they  have  the  intent  and  legal  capacity  to  marry  within  90  da3rs. 
Once  approved,  the  petition  is  sent  to  the  consulate  for  the  area  where  the  alien  lives. 
There,  the  matter  is  handled  in  substantially  the  same  manner  as  an  application  for 
an  immigrant  visa.  Upon  approval,  a  K-1  visa  is  issued  for  the  intended  alien 
spouse.  Separate  K-2  visas  must  be  obtained  for  each  of  the  alien's  children  who  will 
go  to  the  United  States.  The  visa  is  valid  for  four  months  after  issuance.  The 
marriage  must  occur  within  90  days  of  the  alien's  admission  to  the  United  States. 
After  the  marriage,  the  alien  applies  for  an  adjustment  of  status.  The  processing 
time  is  about  the  same  as  for  an  immigrant  visa;  however,  if  the  citizen  and  alien 
both  reside  in  a  foreign  coimtry,  the  immigrant  visa  is  usually  faster. 


1906  NATURALIZATION 

Naturalization  can  only  occur  upon  the  candidate  appearing  before  a 
proper  INS  official  and  filing  a  preliminary  application  while  in  the  United  States; 
naturalization  cannot  be  accomplished  without  actually  traveling  to  the  United  States 
even  if  residency  requirements  are  waivable. 
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A.  General  requirements  for  adults.  After  acquiring  LPR  status,  an 
sq)plicant  must  reside  in  the  United  States  continuously  for  live  years  before  filing 
a  petition  for  naturalization.  Tlie  applicant  must  have  b^n  physically  present  in  the 
United  States  for  at  least  one-half  the  residence  period  and  residency  for  the  last 
three  months  must  be  in  either  the  state  where  the  petition  is  to  be  filed  or  in  the 
same  INS  district.  Continuous  "residence"  fi’om  the  date  of  filing  same  until  receipt 
of  citizenship  is  required;  althou^  the  applicant  may  make  short  visits  outside  the 
United  States,  long  or  repeated  absences  may  cancel  previous  periods  of  residency. 
The  applicant  must  demonstrate  the  ability  to  read,  write,  and  speak  ordinary 
En^ish  and  an  imderstanding  of  the  history  and  fimdamentals  of  American 
government.  Good  moral  character  and  good  "citizenship"  are  also  requirements.  For 
military  spouses,  the  residence  and  presence  tests  can  be  waived  if  the  alien  intends 
to  reside  overseas  with  the  citizen  spouse  at  the  latter's  duty  station  or  the  citizen 
spouse  dies  during  a  period  of  honorable  active  duty  service  and  the  parties  were  then 
living  together  in  marriage. 

B.  Children.  Children  can  be  derivatively  naturalized  with  parent(s)  if  the 
children  are:  lawfully  admitted  and  present  in  the  United  States  at  the  time  of 
naturalization;  unmarried  and  under  the  age  of  18  when  naturalized;  and  both 
parents  are  naturalized  or  the  parent  with  custody  is  naturalized.  8  U.S.C.  §  1432. 
Children  can  be  naturalized  upon  petition  of  a  citizen  parent  if  under  the  age  of  18; 
present  in  the  United  States  when  naturalized;  and  residing  in  the  United  States 
with  the  citizen  parent  or  overseas  with  the  adoptive  citizen  parent  who  is  employed 
by  the  United  States  8  U.S.C.  §  1433. 

C.  Administrative  conferral  of  citizenship  on  adopted  children.  Under 
8  U.S.C.  §  1452(c),  a  child  born  outside  the  United  States  and  adopted  by  a  U.S. 
citizen  (by  birth  or  by  naturalization)  before  the  child's  16th  birthday  may  receive  a 
certificate  of  citizenship.  The  citizen  parent  must  apply  for  the  certificate  before  the 
child  reaches  18,  and  tiie  child  must  be  residing  in  the  United  States  in  the  custody 
of  the  adoptive  parent  pursuant  to  a  lawful  admission  for  permanent  residence. 

D.  Peacetime  military  service.  Once  the  member  is  an  LPR  and  has  served 
honorably  for  three  continuous  years,  special  exemptions  apply.  The  member  may 
apply  immediately  for  naturalization;  the  petition  does  not  have  to  be  filed  in  the 
place  of  residence.  To  qualify  for  these  exemptions,  the  member  must  file  the  petition 
for  naturalization  while  on  active  duty  or  within  six  months  after  discharge.  See 
MILPERSMAN  6210180  and  MCO  5802.2A  for  more  information  on  naturalization 
of  service  personnel. 

E.  Wartime  service.  Aliens  who  served  honorably  in  WWI,  WWII,  the 
Korean  War,  Vietnam  War,  Grenada,  Panama,  and  the  Gulf  War  can  be  naturalized 
if  they  were  in  the  United  States  at  the  time  of  enlistment  or  induction.  Under 
8  U.S.C.  §  1440,  any  alien  with  honorable  active  service  during  any  part  of  the  above 
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wartime  periods  has  the  opportunity  to  become  a  citizen.  LPR  status  is  not  required 
if  the  member  was  inducted,  enlisted,  or  reenlisted  at  any  time  in  the  United  States, 
the  Panama  Canal  Zone,  or  American  Samoa.  Similarly,  resideniy  in  the  United 
States  or  in  a  particular  jurisdiction  is  not  required.  The  member  may  file  a  petition 
for  naturalization  with  INS. 

F.  Spouses  of  U.S.  citizens.  The  spouse  of  a  U.S.  citizen  is  eligible  for 
immediate  LPR  status  and  is  then  eligible  for  naturalization  after  three  years  of 
marriage.  The  spouse  must  have  been  physicaUy  present  in  the  United  States  for  1 
112  years  during  this  period,  residing  at  least  three  months  within  the  state  where 
the  petition  is  to  be  filed  or  in  the  INS  district,  and  be  of  good  moral  character. 

G.  LPR  spouses  of  military  personnel  ordered  overseas.  The  law  permits 
naturalization,  without  regard  to  length  of  residence,  of  an  LPR  who  is  about  to 
accompany  a  U.S.  citizen  spouse  overseas  pursuant  to  official  orders.  See 
MILPERSMAN  6210200  and  Chapter  3  of  NMPCINST  4650.2,  Subj:  ISSUANCE  OF 
THE  NAVY  PASSENGER  TRANSPORTATION  MANUAL  (PTM)  or  MCO  5802.2A. 


1907  PROCEDURE  FOR  IMMIGRANT  VISA  FOR  SPOUSE  UPON 

OVERSEAS  MARRIAGE 

Marriage  overseas  is  governed  by  service  regulations.  Any  member 
planning  to  many  a  foreign  national  must  submit  an  application  for  permission  to 
marry  to  the  area  commander  or  designated  representative.  See  MILPERSMAN 
6210160;  BUPERSINST  1752,1,  Subj:  MARRIAGE  IN  OVERSEA  COMMANDS; 
MCO  1752.1C.  Intended  spouses  receive  medical  screening  and  background 
investigations  to  ensure  eligibility  for  immigrant  visas.  Visas  may  be  denied  for  such 
reasons  as  drug  trafficking,  criminal  convictions,  contagious  diseases,  and 
prostitution.  After  obtaining  command  approval  and  getting  married,  the  member 
may  petition  for  an  immigrant  visa  for  the  spouse  at  the  U.S.  Consulate  in  the 
country  where  the  spouse  resides.  Petitions  cannot  be  filed  in  the  United  States. 

A.  A  valid  marriage.  The  marriage  must  be  valid  under  the  law  of  the 
jurisdiction  where  it  was  performed.  The  parties  must  have  had  legal  (Opacity  to 
marry  and  not  be  disqualified  by  reason  of  age,  blood  relationship,  invalid  prior 
divorce,  or  other  legal  impediment.  For  immigration  purposes,  prosy  marriages  are 
not  valid  unless  consummated.  8  U.S.C.  §  1101(a)(35).  "Sham  marriag!^,"  entered 
into  to  confer  an  immigration  benefit,  will  not  be  recognized  for  immigration 
purposes.  A  marriage  will  presumed  to  be  a  sham  marriage  if  entered  into  within 
two  years  of  immigration  and  dissolved  within  two  years  of  arrival  or  the 
immigrating  spouse  refuses  to  fulfill  the  marital  agreement.  8  U.S.C.  §  1251(c).  The 
parties  must  still  be  married  when  the  immigration  benefit  is  conferred.  The 
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separation  of  the  parties  may  be  some  evidence  of  a  sham  marriage,  but  it  will  not 
automatically  negate  the  validity  of  the  marriage. 

B.  Filing.  The  citizen  member  files  a  petition  (Form  1-130)  to  establish 
immediate-relative  qualification.  The  citizen  is  the  "petitioner";  the  alien  q>ouse  is 
the  "benefidaiy."  Tlie  member  files  at  the  INS  district  office  for  location  of 
petitioner's  residence  (or  consulate,  if  petitioner  resides  overseas).  The  petition  must 
be  accompanied  by  proof  of  the  member's  citizenship,  birth  certificate  (or  authorized 
substitutes  under  8  C.F.R.  §  204.2(a)),  the  marriage  certificate,  all  prior  divorce 
decrees  and  spousal  death  certificates,  and  the  filing  fee.  After  the  INS  investigates, 
the  petition  is  approved  or  denied.  If  denied,  the  member  can  iqjpeal  to  the  Board 
of  Immigration  Appeals  within  15  days  of  the  mailing  of  the  notification  of  denial. 
If  approved,  the  petition  is  forwarded  to  the  appropriate  consulate  for  State 
Department  action  on  the  application  for  an  immigrant  visa.  The  member  receives 
a  Form  1-191  (Notice  of  Approval  of  Immediate  Relative  Petition). 

C.  Visa  processing.  The  U.S.  Consulate  serving  the  area  where  the 
beneficiary  resides  sends  an  immigrant  visa  application  packet  to  the  beneficiary. 
22  C.F.R.  Part  42.  The  beneficiary  prepares  a  "biographic  data  sheet"  (Form  179)  and 
gathers  necessary  documentation  including  a  passport,  birth  certificate,  police 
certificates,  court  records,  military  records,  evidence  of  support  or  employment  in  the 
United  States,  marriage  certificate,  etc.  When  the  beneficiary  advises  that  all  the 
documents  are  gathered,  the  consulate  schedules  an  interview  with  the  alien.  The 
interview  will  likely  be  brief  and  address  only  the  marital  relationship  and  mqjor 
groimds  for  exclusion.  The  visa  is  then  issued  or  denied.  If  issued,  the  visa  is  valid 
for  only  four  months,  renewable  only  upon  a  showing  that  it  was  not  used  for  reasons 
beyond  the  beneficiary's  control.  8  U.S.C.  §  1201(c).  The  processing  time  may  range 
fi*om  a  few  weeks  to  several  months.  Hie  visa  fee  must  be  paid,  together  with  the 
cost  of  the  physical  exam.  A  separate  petition  (Form  1-130)  and  visa  application 
(Form  230)  must  be  processed  for  each  child. 

1.  If  the  member  is  a  U.S.  citizen,  the  spouse's  visa  can  be  issued 
without  regard  to  quota  limitations.  If  the  member  is  an  LPR,  a  visa  may  be  issued 
to  the  spouse  up>on  receiving  a  numerical  quota.  Depending  on  the  country  of  origin, 
waiting  periods  for  a  quota  can  be  lengttiy.  By  applying  for  "humanitarian  parole" 
status,  a  member's  spouse  and  children  may  be  able  to  join  the  member  in  the  United 
States  while  waiting  for  a  quota.  Applications  for  humanitarian  parole  should  be 
forwarded  to  INS  via  CXTAG. 

2.  If  the  member  is  a  nonresident  alien  (no  LPR  status),  the  ^use 
and  children  may  be  allowed  to  enter  the  United  States  on  a  6-month  B-2  visa. 
Before  the  B-2  visa  expires,  the  member  should  apply  to  INS  to  change  the  spouse's 
or  child's  status  to  "indefinite  voluntary  departure"  until  the  end  of  the  member's 
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service  commitment.  Although  permission  to  work  is  not  guaranteed,  an  alien  spouse 
with  indefinite  voluntary  departure  status  may  also  request  a  work  permit  firom  INS. 

D.  Eennansnt  resident  status.  When  the  visa  petition  is  approved,  or 
parole  granted,  the  alien  spouse  may  travel  to  the  United  States.  While  in  a  parole 
status,  family  members  should  not  depart  the  United  States  without  first  obtaining 
a  ri^t  of  reentry  fi*om  INS.  Formerly,  all  alien  ^uses  received  full  permanent 
resident  alien  status  upon  arrival.  rule  now  applies  only  if  the  parties  were 
married  for  24  months  or  longer  before  the  alien  enters  the  United  States.  If  the 
marriage  is  less  than  24-months-old  at  the  time  of  entry,  the  alien  now  receives 
permanent  resident  status  on  a  conditional  basis. 

E.  Removal  of  conditional  status.  Under  8  U.S.C.  §  1186a,  the  conditional 
status  is  removed  on  a  showing  that  tire  valid  marriage  is  still  intact.  Unless  the 
citizen  qxiuse  has  died,  both  parties  must  file  the  petition  for  removal  of  the 
conditional  status.  The  petition  must  be  filed  within  the  90  days  preceding  the 
second  anniversary  of  the  alien's  receiving  conditional  permanent  residence  status. 
Failure  to  file  within  the  window  results  in  termination  of  resident  status  imless  good 
cause  can  otherwise  be  shown.  The  contents  of  petition,  specified  in  8  U.S.C. 
§  1186a(d),  are  designed  to  satisfy  INS  that  the  marriage  is  not  a  sham.  The  truth 
of  the  matters  stated  in  the  petition  are  evaluated  in  an  interview  with  the  parties 
conducted  by  an  INS  agent  within  90  days  of  the  filing  of  the  petition  (can  be  waived 
by  the  INS  in  "appropriate  cases").  If  INS  determines  that  the  marriage  is  valid,  the 
conditional  status  is  removed  and  the  alien  becomes  a  permanent  resident  alien.  The 
time  spent  in  the  conditional  status  counts  for  purposes  of  qualifying  residence  for 
naturalization.  Removal  of  conditional  status  may  be  affected  by  filing  of  a  Form 
1-751. 


1908  EXCLUSION  OF  ALIENS 

Under  8  U.S.C.  §  1182(a),  aliens  can  be  excluded  on  a  variety  of  grounds. 
Groimds  for  exclusion  include  mental  defects,  disabilities  affecting  the  sdien's  ability 
to  earn  a  living,  conviction  of  crimes  involving  moral  turpitude,  immoral  sexual 
conduct,  and  drug  offenses.  Exclusion  can  result  in  visa  denial  or  in  denial  of 
admission  even  if  a  visa  has  been  issued.  8  C.F.R.  Parts  235,  236.  Many  grounds 
afford  a  hearing  and  appeal  to  the  Board  of  Immigration  Appeals. 


1909 


STATUS  OF 


I// 1// 1 


GRANTS  IN  THE  UNITED  STATES 


Once  entered,  an  immigrant  is  a  "person"  within  the  meaning  of  the 
Clonstitution.  Consequently,  immigrants  are  subject  to  taxation  and  militaxy 
induction  to  the  same  extent  as  citizens. 
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A.  Travel.  Immigrants  must  report  changes  in  address  within  10  days  and 
are  subject  to  deportation  under  8  U.S.C.  §  1251  for  crimes  and  otlier  mii^eeds. 
Immigrant  travel  abroad  is  subject  to  the  requirements  of  8  C.F.R.  Part  211  unless 
the  immigrant  has  LPR  status  or  is  a  U.S.  servicemember.  Each  entiy  is  an 
"admission  to  the  U.S."  The  alien  must  travel  on  a  valid  passport  and  may  present 
an  alien  registration  card  in  lieu  of  an  immigrant  visa.  The  absence  must  be 
temporary  (i.e.,  one  year  or  less),  without  relinquishment  of  U.S.  "residence."  If  the 
absence  will  exceed  one  year,  the  alien  must  iq)ply  for  a  nonrenewable,  2-*3^ear 
reentry  permit  before  departiure  firom  the  United  States.  8  C.F.R.  Part  223.  An  alien 
registration  card,  however,  is  sufficient  for  re-entry  documentation  after  an  extended 
absence  abroad  for  a  spouse  or  child  of  a  civilian  U.S.  employee  or  servicemember 
provided  that  alien  resided  with  the  employee  or  member  abroad  with  whom  thqy  will 
be  reunited  within  four  months  of  the  emploj^’s  or  servicemember's  return.  8  C.F.R. 
§  211.1(b). 

B.  Dual  natinnfllify.  Upon  naturalization,  the  new  U.S.  dtizen  takes  an 
oath  "to  renounce  and  abjure  absolutely  and  entirely  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state,  or  sovereignty  of  whom  or  which  the  petitioner  was 
before  a  subject  of  citizen ..."  8  U.S.C.  §  1448.  Further,  the  naturalized  citizen  loses 
U.S.  citizenship  by  obtaining  naturalization  after  age  18  in  a  foreign  state.  8  U.S.C. 
§  1481. 
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CHAPTER  TWENTY 
PHYSICAL  SECURITY 


2001  THE  COMMANDER'S  AUTHORITY 

The  militaiy  commander  of  a  shore  installation  has  broad  power  to 
establish  the  necessary  regulations  for  the  protection  and  security  of  places  and 
property  within  the  command.  This  authority  has  been  implemented  in  the  Navy  by 
SECNAVINST  5511.36,  Subj:  AUTHORITY  OF  MILITARY  COMMANDERS  UNDER 
THE  INTERNAL  SECURITY  ACT  OF  1950  TO  ISSUE  SECURITY  ORDERS  & 
REGULATIONS  FOR  THE  PROTECTION  OR  SECURITY  OF  PROPERTY /PLACES 
UNDER  THEIR  CMD.  In  addition  to  the  inherent  power  of  a  commanding  ofBcer 
(OO),  this  authority  is  premised  on  two  statutes. 

A.  Power  to  regulate.  The  Internal  Security  Act  of  1950,  50  U.S.C.  §  797, 
provides  that  violation  of  any  regulation  issued  by  a  military  commander  for  the 
protection  or  security  of  property  and  places,  subject  to  military  jurisdiction,  shall  be 
a  criminal  violation  subject  to  up  to  one  year  in  jail  and  a  $5,000.00  fine. 

B.  Trespass.  The  second  statute,  enforced  primarily  against  people  who  are 
not  subject  to  the  UCMJ,  is  18  U.S.C.  §  1382,  which  provides: 

Whoever,  within  the  jurisdiction  of  the  United  States, 
goes  upon  any  military,  naval,  or  Coast  Guard  reservation, 
post,  fort,  arsenal,  yard,  station,  or  installation,  for  ai^ 
purpose  prohibited  by  law  or  lawful  regulation;  or 

Whoever  reenters  or  is  found  within  any  such  reservation, 
post,  fort,  arsenal,  yard,  station,  or  installation,  after 
having  been  removed  therefrom  or  ordered  not  to  reenter 
by  any  ofilcer  or  person  in  command  or  charge  thereof  — 

Shall  be  fined  not  more  than  $500  or  imprisoned  not  more 
than  six  months,  or  both. 
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2002  JURISDICTION  AND  LAW  ENFORCEMENT 

Installation  conunanders  discharge  their  responsibility  for  maintaining 
law  and  order  in  part  through  security  personnel  at  their  installations.  The  authority 
of  security  is  derived  from  their  status  as  federal  employees  and  from  the  authority 
of  the  CO.  The  type  of  legislative  jurisdiction  on  an  installation  does  not  affect  the 
authority  of  security  personnel  to  enforce  tiie  laws  on  the  base.  As  security  personnel 
travel  between  areas  of  different  types  of  federal  jurisdiction  on  the  base,  their 
authority  to  maintain  law  and  order,  by  detaining  suspects  to  hand  over  to 
appropriate  state  or  federal  authorities,  does  not  change.  Modification  of  the  federal 
legislative  jurisdiction  at  a  base  will  not  increase  or  decrease  the  authority  of  security 
personnel  to  enforce  laws  on  the  base.  Where  appropriate,  training  of  base  security 
personnel  should  address  this  matter.  See  Chapter  2,  Nouy  Law  Enforcement  Manual 
(OPNAVINST  5580.1)  for  a  discussion  of  federal  jurisdiction  and  law  enforcement 
authority.  The  Federal  Government  holds  land  under  varying  degrees  of  jurisdiction. 
These  faU  into  four  categories: 

A.  Exclusive  legislative  jurisdiction.  The  Federal  Government  has  exclusive 
legislative  jurisdiction  when  a  state  grants  to  the  Federal  Govermnent  all  of  its 
authority  to  enact  and  enforce  general  laws  and  regulations  with  the  sole  reservation 
by  the  state  of  the  power  to  serve  dvil  and  criminal  process  for  activities  occurring 
off  the  base.  To  provide  a  comprehensive  system  of  criminal  laws  for  ceded  areas 
under  legislative  jurisdiction.  Congress  enacted  the  Assimilative  Crimes  Act, 
18  U.S.C.  §  13,  that  adopts  state  oriminai  laws  as  federal  law.  Thus,  conduct 
amounting  to  violations  of  state  criminal  law  in  areas  under  exclusive  legislative 
jurisdiction  can  be  prosecuted  in  the  federal  court  ^stem.  State  and  local  police  have 
no  authority  to  enter  and  make  arrests  or  conduct  investigations  for  crimes 
committed  in  such  areas  unless  so  requested  by  an  appropriate  authority  to  do  so. 
See  Appendix  XVI  of  OPNAVINST  5530.14,  Subj:  DEPARTMENT  OF  THE  NAVY 
PHYSICAL  SECURITY  AND  LOSS  PREVENTION  entitled:  Assistance  of  State  Law 
Enforcement  Officers  Aboard  Exclusive  Federal  Jurisdiction  Military  Enclaves. 

B.  Concurrent  legislative  jurisdiction.  State  and  federal  laws  are  applicable 
in  a  concurrent  legislative  jurisdiction  area.  Either  federal  or  state  authorities,  or 
both,  have  the  authority  to  prosecute  crimes  committed  in  this  area.  The 
Assimilative  Crimes  Act,  by  its  terms,  applies  to  areas  under  concurrent  legislative 
jurisdiction. 

C.  Partial  legislative  jurisdiction.  This  jurisdictional  status  occurs  where 
the  state  grants  to  the  Federal  Government  the  authority  to  exercise  certain  powers 
within  an  area  but  reserves  for  exercise  only  by  itself,  or  by  itself  as  well  as  the 
Federal  Government,  other  powers  oonstitufing  more  than  merely  the  ri^t  to  serve 
dvil  and  criminal  process.  As  to  those  state  powers  granted  Ity  the  state  to  the 
Federal  Government  without  reservation,  administration  of  the  federal  area  is  the 


Naval  Justice  School 
Publication 


20-2 


SJADeskbook 
Rev.  3/94 


Physical  Security 


same  as  if  it  were  under  exclusive  federal  jurisdiction.  As  to  powers  reserved  the 
state  for  exercise  only  by  itself,  administration  of  the  area  is  the  same  as  though  the 
United  States  had  no  jurisdiction.  The  rig^t  most  commonly  reserved  a  state  is 
the  rig^t  to  tax. 

D.  Proprietary  interest  only.  The  Federal  Government  has  no  l^islative 
jurisdiction  over  lands  held  fay  a  proprietary  interest  only,  but  has  the  same  rigifats 
in  such  lands  as  does  any  other  landowner.  Hie  United  States  only  occupies  the 
property.  In  these  areas,  state  authorities  must  be  called  upon  to  prosecute  most 
crimes. 

E.  Legal  effect.  Reg;ardless  of  the  leg;islative  jurisdictional  status  of  the 
property  concerned,  the  United  States  may  exercise  in  all  places  the  authority 
essentiid  to  the  performance  of  its  constitutional  functions  without  interference  from 
any  source.  Normally,  states  may  not  exercise  authority  that  would  interfere  with 
or  restrict  the  United  States  in  the  use  of  its  property  or  obstruct  the  eimrcise  of  any 
of  the  powers  the  states  relinquished  to  the  United  States  under  the  Constitution. 
However,  in  some  areas — such  as  environmental  legislation — Congress  has  waived 
sovereign  immunity,  granting  states  authority  to  restrict  federal  activity.  While  the 
type  of  federal  juris^ction  over  the  area  of  an  offense  can  be  an  important  issue  when 
civilian  authorities  prosecute  crimes  committed  on  base,  it  does  not  affect  the 
authority  of  base  security  personnel  to  enforce  the  laws  and  maintain  order  on  a  base. 
The  SJA  can  get  information  on  the  type  of  federal  jurisdiction  on  their  base  from  the 
regional  office  of  the  Naval  Facilities  Engineering  Command. 


2003  ACCESS  TO  INSTALLATIONS 

Admission  to  a  military  installation  is  contingent  on  the  commander's 
iqpproval.  Article  0810,  U.S.  Navy  Regulations,  1990.  The  commander  has  inherent 
authority  to  ensure  the  installation  is  maintained  in  a  state  of  military  readiness. 
That  authority  includes  the  power  to  exclude  civilians  from  a  military  installation. 


2004  ENTRY  FOR  AN  UNLAWFUL  PURPOSE 

The  first  part  of  18  U.S.C.  §  1382  establishes  criminal  penalties  for  entry 
upon  a  military  installation  for  a  purpose  prohibited  by  law. 

A  Mere  trespass.  Violation  of  a  base  regulation  prohibiting  entry  without 
permission  of  the  CO  is  an  entry  for  a  purpose  prohibited  by  law.  The  "purpose"  can 
consist  of  unauthorized  entry  itself  (i.e.,  the  govenunent  need  not  prove  that  the 
trespasser  committed  a  crime  other  than  the  entry  itself).  The  persons  must  have 
actual  notice  that  entry  upon  a  military  reservation  is  prohibited  if  unlawful  entry 
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is  the  sole  basis  of  the  government  prosecution.  Notice  can  be  established  by  a  fence 
aroimd  the  perimeter  of  an  installation  with  signs  posted  at  appropriate  intervals. 

B.  Entry  to  violate  the  law.  Entry  upon  a  military  reservation  for  the 
purpose  of  damaging  government  property  violates  18  U.S.C.  §  1382.  Spediic  intent 
to  damage  government  property  probably  need  not  be  shown.  The  primary  statute 
making  damage  of  government  property  a  criminal  offense  is  18  U.S.C.  §  1361,  whidi 
provides  for  felony  penalties  if  the  value  of  the  property  damaged  exceeds  $100.00. 
Other  pertinent  criminal  statutes  include  18  U.S.C.  §  2071  (removal,  mutilation,  or 
destruction  of  government  records  and  doounents)  and  18  U.S.C.  §  2153(a) 
(attempting  to  destroy  war  material,  war  premises,  or  war  utilities). 


2005  REENTRY  AFTER  A  BAR  ORDER 

The  second  part  of  section  1382  establishes  criminal  penalties  for  reentry 
onto  a  military  reservation  after  being  ordered  not  to  reenter.  An  installation 
commander  normally  issues  a  "bar  letter"  to  accomplish  this  purpose  (i.e.,  a  letter 
informing  a  person  not  to  reenter  a  particular  military  reservation). 

A.  Who  must  issue  the  bar  letter.  The  installation  commander  must 
authorize  the  bar  letter.  The  bar  letter  (AKA  "persona  non  grata"  (PNG)  letter)  must 
be  signed  by  the  installation  CO,  acting  CO,  or  a  person  authorized  to  sign  by 
direction  of  the  CO.  Appendix  A,  following  this  chapter,  contains  a  sample  civilian 
bar  letter.  Appendix  B  provides  a  sample  letter  to  bar  former  military  members 
discharged  by  reason  of  misconduct. 

B.  Delivery  and  knowledge.  Ilie  person  barred  from  reentering  onto  a 
military  installation  must  receive  notice  of  this  fact.  The  best  means  of  delivering  a 
bar  letter  is  to  personally  hand  it  to  the  recipient,  with  a  record  made  of  the  date  of 
delivery  and  the  person  making  the  delivery.  Delivery  can  also  be  shown  by 
registered  mail  with  return  receipt.  The  addressee  of  tV  c.  bar  letter  must  personally 
sign  for  the  bar  letter.  If  personal  delivery  is  attempted  and  refused,  the  order 
should  be  read  to  the  person — ^with  a  notation  to  that  effect  made  on  the  letter. 

C.  Due  process 

1.  Reasonableness  of  bar  order.  A  commander's  decision  to  exclude 
civilians  must  not  be  unreasonable,  arbitrary,  or  capricious.  A  person  cannot  be 
excluded  solely  by  reason  of  his  /  her  race  or  religion. 

2.  Notice  and  hearing  requirements.  (Generally,  a  CO  need  not  give 
prior  notice  nor  grant  a  hearing  before  excluding  a  civilian  from  an  installation. 
Denial  of  notice  and  a  hearing  has  been  upheld  even  when  the  bar  effectively  nullifies 
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the  recipient's  privileges  to  iise  exchange,  commissaiy,  and  recreational  facilities. 
Different  standards  of  due  process  may  apply  if  a  person  is  excluded  from  the  base 
for  exercise  of  first  amendment  or  other  constitutional  ri^ts.  Although  the  law  is 
unsettled  in  this  area,  notice  and  a  hearing  would  be  the  safest  way  to  proceed  if  the 
sole  basis  for  exclusion  was  exercise  of  constitutional  rights.  See  sample  notice  and 
hearing  documents  (Appendices  C,  D,  E,  and  F)  at  the  end  of  this  chapter.  First 
amendment  freedoms  are  discussed  in  more  detail  later  in  this  part  of  the  Deskbook. 

D.  Access  to  medical  facilities.  If  the  recipient  of  the  bar  letter  is  entitled 
to  military  health  care,  the  bar  letter  should  be  crafted  to  accomplish  the 
commander's  goal  of  protectin  g  the  installation  without  infringing  on  this  important 
individual  privilege.  The  limited  bar  can  permit  the  recipient  to  enter  the  inst^lation 
only  when  driving  to  and  from  the  medical  facilities  by  the  most  direct  route.  If  that 
is  inappropriate,  the  order  can  establish  advance  scheduling  and  escort  requirements. 
A  dependent  should  be  denied  access  to  medical  facilities  when  barr^  from  an 
installation  only  if  specific  vital  interests  in  command  security,  safety,  or  good  order 
will  be  risked  in  providing  access  to  the  medical  facilities.  Limited  bar  orders  may 
also  be  appropriate  in  other  circumstances  involving  dependents,  members  of  Reserve 
units,  or  Civil  Service  employees, 

E.  Enforcement  during  an  open  house.  Installations  periodically  hold  an 
"open  house"  during  which  members  of  the  public  are  invited  to  visit  the  installation. 
A  person  may  not  claim  immunity  from  prohibition  on  entry  merely  because  the 
militaxy  has  temporarily  opened  a  military  fadlity  to  the  public. 

F.  C!ontents  of  bar  order.  Detailed  recommendations  on  the  content  of  a  bar 
letter  are  contained  in  Comment,  Unlawful  Entry  and  Re-Entry  Into  Military 
Reservations  in  Violation  of  18  U.S.C.  §  1382,  53  Mil.  L.  Rev.  137  (1971). 


2006  LAW  ENFORCEMENT  AND  SECURITY  PERSONNEL 

A.  The  use  of  force.  If  security  responsibilities  cannot  be  discharged 
without  using  force,  personnel  shall  use  the  minimum  amount  of  force  necessary  to 
discharge  their  assigned  responsibilities.  Base  police  need  not  be  "deputized"  as  state 
officers.  Base  police  may  apprehend  civilian  offenders  or  fugitives  on  base  and  deliver 
them  to  civil  authorities  imder  Article  0809,  U.S.  Navy  Regulations,  1990. 
Appointment  as  state  officers  would  not  give  civilian  base  police  any  special  arrest 
and  delivery  authority;  rather,  it  would  only  create  procedural  complications  in  the 
apprehension  and  delivery  of  military  members. 

B.  Deadly  force.  Deadly  force  is  that  force  which  a  person  uses  with  the 
purpose  of  causing  or  which  he  Imows,  or  should  know,  would  create  a  substantial 
risk  of  causing  death  or  serious  bodily  harm.  Rules  regarding  the  use  of  force. 
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inspection  should  specify  the.  time  the  inspection  will  be  conducted,  the  method  of 
randomly  selecting  the  vehicles  to  be  stopped  (e.g.,  every  tenth  car),  the  location  of 
the  inspection,  and  the  procedures  to  be  followed  if  something  is  discovered.  The 
scope  of  the  inspection  should  be  specified  in  as  much  detail  as  possible.  Because  of 
the  compelling  interests  overseas,  personnel  conducting  gate  searches  overseas  are 
allowed  "considerable  discretion"  under  MiLREvid.  314(c)  in  determining  whom  to 
question  or  search. 

D.  Sobriety  checlqwints.  The  fourth  amendment  does  not  forbid  the  brief 
stop  and  detention  of  all  motorists  passing  through  a  highway  roadblock  set  up  to 
detect  drunk  driving.  Neither  probable  cause  nor  reasonable  suspicion  are  required; 
the  stop  is  constitutionally  reasonable.  SJA's  should  assist  base  law  enforcement 
personnel  in  developing  standard  operating  procedures  (SOP's)  to  address  the 
practical  issues:  how  long  should  the  checkpoint  last;  what  procedures  will  be 
followed;  who  will  authorize;  what  notice  wiU  be  given  to  the  public;  wh^t  procedures 
will  be  followed  when  a  driver  is  found  to  be  impaired;  etc. 


E.  Aircraft  h(^acking 


EAA. 


no  I 


isibilitv.  Under  49  U.S.C.  §  1357(e),  the  Federal 
Aviation  Administration  (FAA)  has  exclusive  responsibility  for  directing  U.S.  law 
enforcement  activity  affecting  the  safety  of  persons  aboard  aircraft  which  are  "in¬ 
flight"  and  involved  in  an  air  hijacking.  The  statute  is  implemented  in  the  Navy  by 
OPNAVINST  3750.6,  Subj:  NAVAL  AVIATION  SAFETY  PROGRAM.  For  purposes 
of  this  instruction,  an  aircraft  is  considered  to  be  "in-flight"  from  the  moment  all 
external  doors  are  closed  following  embarkation  until  the  moment  any  such  door  is 
opened  for  disembarkation.  The  FAA's  exclusive  law  enforcement  responsibility  for 
in-flight  aircraft  extends  to  military  aircraft  and  military  contract  aircraft— on  or  off 
military  installations — worldwide. 


2.  CO  responsibility.  A  CO  has  the  inherent  authority  and 
responsibility  to  DOD  property  and  functions  (e.g.,  combat  air  operations).  Articles 
0802  and  0826,  U.S.  Navy  Regulations  (1990).  The  FAA's  responsibility  for  U.S.  law 
enforcement  does  not  lii^t  the  CO's  authority  and  responsibility  to  protect  DOD 
property  and  functions.  Action  taken  by  DOD  personnel  in  furtherance  of  a  CO's 
authority  and  re^nsibility  to  protect  DOD  property  and  functions,  even  if  such 
action  incidentally  involves  quasi-law  enforcement  activity,  takes  precedence  over 
law  enforcement  activity  and  is  not  subject  to  the  direction  of  the  FAA. 

F.  Marine  Corps  Security  Force  (MCSF).  The  MCSF  provides  physical 
security  for  those  portions  of  naval  activities  or  vessels  to  which  they  are  assigned 
and  operate  under  the  direct  operational  control  of  the  activity  or  ship  to  which 
assigned.  A  detailed  list  of  appropriate  and  inappropriate  duties  for  MCSF  personnel 
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is  contained  in  SECNAVINST  5530.4,  Subj:  NAVAL  SECURITY  FORCES  ASHORE 
AND  AFLOAT. 

G.  Nuclear  weapons  accidents  and  incidents.  There  are  several  types  of 
nuclear  incidents  that  may  require  a  response  from  a  command — such  as  an  aircraft 
accident  involving  nuclear  weapons  or  a  terrorist  incident  involving  an  improvised 
nuclear  device.  An  appropriate  response  to  these  incidents  requires  advance 
planning.  General  guidance  is  contained  in  OPNAVINST  3440.15,  Subj:  MINIMUM 
CRITERIA  AND  STANDARDS  FOR  NAVY  AND  MARINE  CORPS  NUCLEAR 
WEAPONS  ACCIDENT  AND  INCIDENT  RESPONSE. 

Release  of  information  concerning  nuclear  weapons.  Members  of 
the  naval  service  shall  not  reveal,  puri>ort  to  reveal,  or  cause  to  be  revealed  any 
information,  rumor,  or  speculation  with  respect  to  the  presence  or  absence  of  nuclear 
weapons  or  components  on  board  any  ship,  station,  or  aircrafU-either  on  their  own 
initiative  or  in  response,  directly  or  indirectly,  to  any  inquiiy.  OPNAVINST  5721.1, 
Subj:  RELEASE  OF  INFORMATION  ON  NUCLEAR  WEAPONS  AND  ON 
NUCLEAR  CAPABILITIES  OF  U.S.  FORCES. 


2007  BOMB  THREAT  PROCEDURES 

A.  Bomb  threats.  The  authority  to  search  persons  or  property  after  receipt 
of  a  bomb  or  unconventional  threat  is  contained  in  Mil.R.£vid.  314(i),  which  provides 
that  "[i]n  emergency  circumstances  to  save  life  or  for  a  related  purpose,  a  search  may 
be  conducted  of  persons  or  property  in  a  good  faith  effort  to  render  immediate  medical 
aid,  to  obtain  information  that  will  assist  in  the  rendering  of  such  aid,  or  to  prevent 
immediate  or  ongoing  personal  injuiy."  Probable  cause  is  not  recpiired. 

1.  No  prior  approval.  A  search  for  a  bomb  UTider /Ais  rule  does  not 
recpiire  prior  CO  approval,  even  though  the  sear<?h  may  be  of  an  area  in  which  a 
person  has  a  reasonable  expectation  of  privacy. 

2.  Investigation  after  the  bomb  search.  If  a  search  conducted  to 
resolve  the  bomb  threat  reveals  evidence  of  a  crime,  police  may  remain  for  a 
reasonable  time  to  investigate.  Entiy  after  a  reasonable  time  has  elapsed  must  be 
made  pursuant  to  a  proper  search  authorization  if  the  area  is  one  where  a  person  has 
a  reasonable  expectation  of  privacy. 

B.  Telephonic  threat.  In  the  case  of  a  telephone  threat,  alert  another 
person  without  warning  the  caller.  Be  sure  to  keep  the  caller  on  the  line  as  long  as 
possible  in  order  to  complete  the  Telephonic  Threat  Complaint  Form  (OPNAV  Form 
5527/8.  See  OPNAVINST  5530.14,  Appendix  HI,  Part  3),  alert  the  on-scene 
coordinator,  and  notify  the  police.  Try  to  find  out: 
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When  and  where  the  bomb  is  to  go  off; 

2.  what  kind  of  bomb  it  is;  and 

3.  what  the  bomb  looks  like. 

C.  Other  than  telephonic.  If  the  suspected  bomb  is  in  a  package,  letter, 
etc.,  do  not  handle.  Call  the  police  and  initiate  evacuation  plan. 

D.  On-scene  coordinator.  When  an  explosives  dog  team  is  not  available, 
muster  and  assign  search  teams;  when  one  is  available,  assist  the  Military  Working 
Dog  (MWD)  Team  as  a  spotter  and  coordinate  scene  activity. 

E.  Evacuation.  If  an  e^losives  dog  team  is  not  available,  evacuate  to  300 
feet  at  conclusion  of  the  initial  sweep.  If  an  explosives  dog  team  is  available, 
evacuate  to  300  feet  inunediately.  If  an  object  is  found,  evacuate  the  surrounding  300 
yards  and  aU  buildings  having  windows  facing  the  danger  area  within  400  yards.  An 
order  to  evacuate  may  be  given  by  the  CO  or  officer  in  charge  (OIC)  (or  representative 
or  by  the  on-scene  coordinator  of  a  bomb  threat  area).  When  declared  by  the  on¬ 
scene  coordinator,  the  order  will  be  transmitted  to  the  senior  member  of  the  command 
or  activity  present. 

F.  Search  procedure 

1.  Dog  team  not  available.  Teams  of  two  search  the  immediate  area 
for  suspicious  objects  as  discreetly  as  possible  to  avoid  alarming  employees.  If 
nothing  is  foimd,  prepare  for  a  second  sweep.  Evacuate  all  personnel  300  feet  from 
the  building  and  begin  an  in-depth  sweep  of  the  area.  If  an  object  is  found,  do  not 
handle.  Evacuate  aU  personnel  to  300  yards  from  the  danger  area. 

2.  Dog  team  available.  Evacuate  to  300  feet  from  the  danger  area. 
Use  MWD  to  conduct  thorough  sweep  of  the  building.  If  an  object  is  found,  evacuate 
to  300  yards  from  the  danger  area. 


2008  RESTRICTED  WATERS 

Threats  to  the  physical  security  of  Navy  ships  and  installations  can  come 
from  the  water  as  well  as  from  the  land.  Five  different  statutes  authorize  restrictions 
on  waters  adjacent  to  naval  installations  and  property.  These  restrictions  generally 
include  the  ri^t  to  control  access  of  persons  and  vessels  to  the  restricted  waters. 
The  statutes  vary  in  two  primary  respects:  who  has  the  authority  to  establish  a 
restricted  area  and  what  is  the  extent  of  enforcement  powers  for  the  restricted  area. 
Even  where  Navy  personnel  have  enforcement  powers  concerning  restricted  waters. 
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as 


allowing  law  enforcement  personnel  (e.g..  Coast  Guard)  to  enforce  restricted  waters 
regulations  may  be  preferable  in  appropriate  cases.  The  statutes  discussed  in  this 
section  generally  are  inapplicable  to  ph3rsical  security  of  Navy  ships  and  installations 
in  foreign  coimtries. 

A.  Gunnery  danger  zones.  'Die  Secretary  of  the  Army  is  empowered  by 
33  U.S.C.  §  3  to  prescribe  regulations  "for  the  use  and  navigation  of  any  person  or 
area  of  the  navigable  waters  of  the  United  States  or  waters  imder  the  jurisdiction  of 
the  United  States  endangered  or  likely  to  be  endangered  by  Artilleiy  fire  in  target 
practice  or  otherwise, ...  or  at  any  Government  ordnance  proving  ground  ...  on  or 
near  such  waters,  and  of  any  portion  or  area  of  said  waters  occupied  by  submarine 
mines,  mine  fields,  submarine  cables,  or  other  material  and  accessories  pertaining  to 
seacoast  fortifications.  .  ." 

1.  Naw  application.  Despite  the  use  of  the  term  "Artilleiy,"  the 
congressional  intent  evidently  was  to  give  the  statute  such  comprehensive  sccqpe  as 
to  embrace  areas  endangered  by  naval  gunnery  exercises  and  other  analogous 
activities  required  to  be  conducted  in  the  national  defenses.  Gunnery  danger  zones 
are  listed  in  33  C.F.R.  §  334. 

2.  Enforcement.  Regulations  establishing  guimeiy  danger  zones 
commonly  provide  that  the  gunnery  danger  zone  regulations  shall  ^  enforced  by  a 
specified  CO  and  such  agencies  as  he  /  she  may  designate.  Navy  personnel  and 
vessels  may  lawfully  enforce  gunnery  danger  zone  regulations  when  so  designated  by 
the  cognizant  CO.  The  Posse  Comitatus  Act  is  not  a  bar  given  the  express 
congressional  authority.  Enforcement  powers  available  under  33  U.S.C.  §  3  include 
the  authority  to  bar  entry  into  a  restricted  area  by  physical  means;  order  or  warn  any 
violator  to  vacate  the  area;  forcibly  eject  the  violator  and  craft  from  the  area  for 
failure  to  comply;  forcibly  prevent  the  violator's  reentry  into  the  area;  and  file  a 
formal  complaint  to  initiate  a  federal  prosecution.  However,  33  U.S.C.  §  3  does  not 
grant  naval  personnel  arrest  authority. 

3.  Other  agencies.  The  U.S.  Coast  Guard  has  enforcement  authority 
and  responsibility,  including  arrest  authority,  through  regulations  promulgated  under 
33  U.S.C.  §  3.  See  14  U.S.C.  §§  2  and  89  and  33  C.F.R.  1.07  Appendix.  In  addition, 
U.S.  marshals  for  the  judicial  district  in  which  the  subject  waters  are  situated  have 
authority  and  responsibility  to  execute  in  those  waters  the  laws  of  the  United  States 
and  all  orders  issued  imder  the  authority  of  the  United  States.  See  generally 
28  U.S.C.  §§  569-570  and  18  U.S.C.  §  305.3. 

B.  Internal  security  act  regulations.  Commanding  officers  have  the 
authority  to  issue  regulations  for  the  protection  of  vessels,  harbors,  ports,  piers, 
waterfront  facilities,  and  other  places  subject  to  their  jurisdiction  pursuant  to 
50  U.S.C.  §  797,  as  implemented  in  the  Navy  by  SECNAVINST  5511.36.  The 
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commander  must  have  jurisdiction  over  the  body  of  water  to  issue  regulations  under 
this  statute,  and  any  regulations  promulgated  under  this  authority  must  be 
conspicuously  posted.  Naval  personnel  can  enforce  regulations  issued  under 
50  U.S.C.  §  797.  As  with  gunneiy  danger  zones,  they  can  physically  bar  entiy  or 
reentry  and  physically  eject  violators.  Althou^  no  arrest  authority  is  conferred  on 
naval  personnel  by  50  U.S.C.  §  797,  detaining  suspected  violators  is  allowed  under 
Article  0809,  U.S.  Navy  Regulations.  Coast  Guard  and  U.S.  marshals  can  enforce 
r^;ulations  promulgated  under  50  U.S.C.  §  797  and  arrest  violators. 

C.  Security  zones.  A  security  zone  is  a  restricted  area  established  by  the 
Coast  Guard,  pursuant  to  50  U.S.C.  §  191,  to  protect  U.S.  vessels  or  property.  A 
security  zone  is  an  area  of  land,  water,  or  land  and  water  which  is  so  designated  by 
the  Csqptain  of  the  Port.  Regulations  under  this  authority  vest  certain  pow^ns  in  the 
"Captain  of  the  Port,"  who  is  a  Coast  Guard  officer  responsible  for  law  enforcement 
activity  in  a  specified  area.  33  C.F.R.  §  165.30.  The  Captain  of  the  Port  may 
establish  security  zones  "to  prevent  damage  or  injury  to  any  vessel  or  waterfiront 
facility,  to  safeguard  ports,  harbors,  territories,  or  waters  of  ^e  United  States  or  to 
secure  the  observance  of  the  ri^ts  and  obligations  of  the  United  States."  The  Coast 
Guard  has  the  authority  under  the  regulation  to  issue  an  order  restricting  access  to 
portions  of  a  harbor  during  the  launching  of  a  submarine.  For  Navy  personnel, 
enforcement  authority  includes  the  rig^t  to  forcibly  bar  entiy  or  reentry  and  to 
forcibly  eject  violators.  Navy  personnel  do  not  have  arrest  authority.  Coast  Guard 
personnel  and  U.S.  marshals  can  enforce  security  zone  regulations. 


2009  MILITARY  PROTECTIVE  ORDERS 

Military  protective  orders  (MPO's)  may  be  directed  to  military  members. 
Directives  to  civilians  are  limited  to  orders  commensurate  with  the  CO's  authority 
to  maintain  security  and  control  the  activities  of  employees,  residents,  and  guests  on 
the  installation.  These  include  debarment  orders,  employer  directives,  and  housing 
area  directives.  Safe  homes  or  other  secure  locations  to  secure  safety  of  endangered 
family  members  should  be  designated  by  base  commanders.  Commanding  office 
should  seek  the  advice  and  assistance  of  local  family  advocacy  team  members  since 
family  violence  ignores  traditional  professional  borders.  Both  state  and  militaiy 
health  care  professionals,  social  workers,  law  enforcement  personnel,  and  attorneys 
will  all  play  a  significant  role.  Early  intervention  and  cooperation  is  essential. 

A.  Nature  and  purpose.  MPO's  are  similar  to  civilian  temporary 
restraining  orders  (TRO's).  They  may  be  ex  parte;  that  is,  issued  after  hearing  only 
one  side  of  the  story  if  the  issuing  authority  considers  it  necessary  to  ensure  the 
safety  and  security  of  persons  for  whom  the  command  is  responsible.  If  ex  parte, 
their  duration  should  be  as  short  as  possible  to  ensure  safety— normally  not  more 
than  ten  days.  If  a  longer  duration  is  required,  the  individual  should  given  an 
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opportunity  to  be  heard  and  to  respond  to  allegations.  In  cases  not  requiring  ex  parte 
determinations,  a  person  should  be  given  the  opportunity  to  be  heard  and  to  respond 
before  being  given  an  MPO.  Formal  hearings  are  not  required.  MPO's  are  based 
upon  a  balancing  of  interests.  The  greater  the  crisis  and  the  need  to  protect,  the 
greater  the  need  to  move  quickly  and  to  focus  on  the  safety  of  the  persons  needing 
protection.  As  the  crisis  abates  and  long-term  solutions  are  considered,  the  greater 
the  need  for  considering  the  ri^ts  of  all  persons  involved. 

B.  Contents.  An  MPO  may  specify  a  finite  duration  or  that  it  remains  in 
effect  until  further  notice  by  the  issuing  authority.  MPO  provisions  may  include: 

1.  Direction  to  refrain  firom  contacting,  harassing,  or  touching  certain 
named  persons; 

2.  direction  to  remain  away  from  certain  specified  areas  (i.e.,  the 
home,  place  of  spouse's  emplo3mient,  schools,  and  day  care  centers);  and  /  or 

3.  direction  to  do  or  refrain  from  doing  certain  acts  or  activities. 

C.  Form.  MPO's  need  not  be  in  writing,  however,  to  avoid  confusion  and 
misinterpretation,  written  orders  are  recommended.  If  written,  orders  should  not  be 
placed  in  personnel  service  records — although  the  factors  surrounding  the  orders  may 
be. 


D.  See  sample  MPO  at  Appendix  G  at  the  end  of  this  chapter. 


2010  TRAFFIC  REGULA'nONS 

The  Navy's  traffic  safety  program  was  revised  with  the  promulgation  of 
OPNAVINST  5100.12,  Subj:  ISSUANCE  OF  NAVY  TRAFFIC  SAFETY  PROGRAM. 
The  major  changes  in  the  instruction  which  may  be  of  interest  to  the  SJA  are  listed 
below,  fallowed  hy  the  applicable  paragraph  number. 

A.  Alcoholic  beverages.  "While  on  any  DOD  installation,  the  operator  / 
passenger(s)  of  a  motor  vehicle  are  prohibited  from  having  open  containers  of 
alcoholic  beverages  in  their  possession."  (Paragraph  12). 

B.  Radar  detection  devices.  "The  use  of  radar  detection  devices  to  indicate 
the  presence  of  speed  recording  instruments  or  to  transmit  simulated  erroneous 
speeds  is  prohibit^  on  DOD  installations."  (Paragraph  13). 

C.  Motorcycles.  "Each  operator  of  a  motorcycle  shall  successfully  complete 
the  Motorcycle  Safety  Foundation's  Motorcycle  Rider  Course — ^Riding  and  Street 
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Skills  or  other  training  approved  by  the  Naval  Safety  Center.  Each  operator  of  an 
all-terrain  vehicle  shall  successfully  complete  the  All-Terrain  Vehicle  Safety 
Institute  ATV  Bider  Course  or  other  training  approved  by  the  Naval  Safety  Center." 
[Paragraph  2.b.  of  enclosure  (1)].  Specific  courses  for  motorcycles  and  ATVs  are 
identified  as  approved  coiirses. 

1.  Motorcycle  protective  clothing.  In  addition  to  a  helmet,  eye 
protection,  and  hard-soled  shoes  with  heels,  the  following  personal  protective  clothing 
is  required:  "Properly  worn  long-sleeve  shirt  or  jacket,  long-leg  trousers  and  full- 
finger  leather  or  equivalent  ^oves."  [Paragraph  2.e.(3)  of  enclosure  (1)]. 

2.  Safety  vest.  Properly  worn  (as  an  outer  garment)  a  bristly 
colored  safety  vest  with  retro-reflective  strips  with  a  minimum  of  130  square  inches 
of  reflective  area  [Paragraph  2.e.(5)  of  enclosure  (1)]. 

3.  Operator  licensing.  "Where  state  or  local  laws  require  special 
licenses  to  operate  privately  owned  motorized  bicycles  (mopeds),  motor  scooters  and 
all-terrain  vehicles,  such  license  requirements,  as  a  minimum,  shall  apply  to 
operation  of  those  vehicles  on  naval  stations."  [Paragraph  2.f.  of  enclosure  (1)]. 

4.  Motorcycle  rear-view  mirrors.  "Government-owned  (non-tacticaD  • 
and  privately  owned  motorcycles,  motor  scooters,  mopeds  and  all-terrain  vehicles 
operated  on  naval  stations  shall  not  be  operated  without  a  rear-view  mirror  mounted 
on  each  side  of  the  handlebars."  [Paragraph  2.h.  of  enclosure  (1)]. 

D.  Driver  improvement.  "American  Automobile  Association's  Driver 
Improvement  Program  instructors  shall  not  instruct  unless  they  have  been  recertified 
within  the  previous  three  years."  [Paragraph  3.b.  of  enclosure  (1)]. 

E.  Emergency  vehicle  operators.  "Individuals  shall  not  be  assigned  as  a 
driver  of  Navy  police  vehicles,  ambulances,  fire  trucks  and  crash-and-rescue  vehicles 
until  they  have  successfully  completed  the  National  Highway  Traffic  Safety 
Administration's  Emergency  Vehicle  Operator  Course  (EVOC).  . . .  Operators  shall 
complete  this  training  every  three  years  thereafter  to  ensure  competency  in  the  safe 
operation  of  such  vehicles.  EVOC  instructors  shall  not  instruct  imless  they  have  been 
recertified  within  the  previous  three  years."  [Paragraph  3.c.(l)  of  enclosure  (1)]. 

F.  High-misha^p  incidence  locations.  Military  Police  shall  identify  hi^- 
mishap  incidence  locations.  "Military  police  and  safety  organizations  will  present  this 
data  to  installation  organizations  responsible  for  highway  design,  construction, 
maintenance  and  traffic  engineering  for  the  purpose  of  analysis  and  initiation  of 
appropriate  improvements.  This  data  will  be  provided  to  the  Military  Traffic 
Management  (Dommand."  [Paragraph  7.b(3)  of  enclosure  (1)]. 
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G.  Joggers.  "Personnel  are  not  authorized  tojog  on  main  roads  and  streets 
on  naval  installations  with  high  trafllc  density  during  peak  traific  periods.  [Peak 
trafSc  periods,  and  roads  and  streets  with  high  density  trailic  for  the  locale  shall  be 
defined  and  published  by  local  commanders.]  Jogging  on  roads  and  streets  on  naval 
installations  should  be  avoided;  personnel  should  be  encouraged  to  use  j<^Eging 
facilities  when  available.  When  jogging  on  roads  and  streets,  personnel  shall  jog  in 
patrolled  areas  and  wear  light-colored  clothing.  During  periods  of  reduced  visibility 
conditions  (i.e.,  nighttime,  fog,  rain,  etc.),  personnel  shall  wear  retro-reflective 
clothing  and  obey  traffic  rules  and  regulations.  Personnel  shall  jog  facing  trafflc  and 
obey  traffic  rules  and  regulations.  [Paragraph  lO.a  of  enclosure  (1)]. 


2011  LOSS  OF  DRIVING  PRIVILEGES 

The  inherent  authority  of  an  installation  commander  to  provide  for  the 
health,  welfare,  safety,  and  security  of  the  command  includes  the  implicit  authority 
to  regulate  the  operation  of  motor  vehicles  on  that  installation.  That  authority  may 
be  affected,  however,  by  the  class  or  categoiy  of  the  person  involved  (e.g., 
servicemember,  dependent,  civilian  emplo}^,  or  civilian  visitor)  and  the  nature  of  the 
installation  (e.g.,  controlled  or  limited  access  or  open  to  the  general  public).  At  a 
controlled  access  installation,  the  commander  can  administratively  withhold  on-base 
driving  privileges  as  a  valid  nonpunitive  measure  against  those  subject  to  the  UCMJ. 
Exercising  the  authority  to  withhold  a  privilege  must  not  be  arbitrary  or  capricious, 
and  the  privilege  to  be  withheld  should  be  logically  related  to  the  conduct  or  behavior 
to  be  corrected  or  prevented.  The  military  commander  must  also  have  a  legitimate 
interest  in  controlling  or  preventing  that  conduct  or  behavior.  Adequate  due-process 
protections  must  be  afforded.  On-base  traffic  court  can  suspend  or  revoke  base 
driving  privileges  for  driving  under  the  influence  of  alcohol  or  other  drugs  and  other 
"moving  violations"  of  base  traffic  regulations. 

A.  Introduction  of  drugs  on  board  a  military  installation.  Article  0824,  U.S. 
Navy  Regulations,  1990,  imposes  the  responsibility  on  CO's  to  conduct  a  rigorous 
program  to  prevent  the  illegal  introduction,  transfer,  possession  or  use  of  maryuana, 
narcotics,  or  other  controlled  substances  and  to  exercise  utmost  diligence  in 
preventing  illegal  importation  of  those  substances  on  board  the  command.  This 
article  articulates  the  installation  commander’s  legitimate  interest  in  preventing 
introduction  and  use  of  drugs  and  controlled  substances  on  that  installation. 
Consequently,  using  a  motor  vehicle  on  a  military  installation — either  as  a  means  of 
introducing  prohibited  substances  onto  the  installation  or  as  a  place  where  prohibited 
substances  may  be  transferred,  possessed,  or  used  on  the  installation— may 
legitimately  result  in  that  vehicle  being  barred  throu|^  the  exercise  of  the 
commander’s  authority  to  withhold  or  rescind  the  privilege  of  registering  the  vehicle 
and  allowing  base  access.  Whether  the  privilege  ^ould  be  withheld  or  rescinded  in 
any  particular  case  may  depend  upon  the  vehicle  owner’s  actual  involvement  in  or 
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knowledge  of  the  use  of  his ./  her  vehicle  for  the  illegal  purpose  as  well  as  other 
variable  factors. 

B.  Seizure.  Additional  action  involving  the  vehicle  may  be  taken  in  some 
cases  by  referring  the  matter  to  the  appropriate  Drug  Enforcement  Administration 
(DEA)  ofHce.  Regional  administrators  of  that  agency  have  been  designated  as 
custodians  to  receive  and  store  all  property  seized  pursuant  to  the  Controlled 
Sul^tances  Act,  specifically,  21  U.S.C.  §  881  [21  C.F.R.  §  1316.73].  That  section 
provides,  generally,  for  the  forfeitiire  of  all  vehicles,  subject  to  certain  exceptions,  that 
are  used  to  transport  or  to  facilitate  the  transportation,  sale,  receipt,  possession,  or 
concealment  of  controUed  substances  that  have  been  acquired  in  violation  of  the 
Controlled  Substances  Act  (21  U.S.C.  §§  801-904).  The  rules  implementing  21  U.S.C. 
§  881  indicate  that  any  special  agent  of  the  DEA  may  adopt  a  seizure  initially  made 
by  any  other  officer  or  by  a  private  person.  21  C.F.R.  §  1316.71(d).  As  a  practical 
matter,  adoption  seizures  are  governed  by  several  case-by-case  considerations,  such 
as  the  quantity  and  identity  of  the  controlled  substances,  the  value  of  the  vehicle,  and 
a  basis  to  believe  that  the  vehicle  will  be  used  illegaUy  again.  Althou^  forfeiture 
may  not  be  available  in  every  instance,  the  DEA  resident  agent  in  charge  should  be 
consulted  if  the  other  alternatives  are  deemed  inadequate. 
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APPENDIX  A 

SAMPLE  CIVILIAN  BAR  LETTER 
LETTERHEAD 

SSIC 

Code 

Date 


From:  Commanding  Officer, _ 

To:  SR _ _  USN 

Sulg:  ORDER  NOT  TO  REENTER  THE  DEPARTMENT  OF  THE  NAVYB 
INSTALLATION  AT _ 

Ref:  (a)  NAVSTAINST  5500.1 

1.  You  are  being  removed  as  a  trespasser  firom  the _ and  ordered  not 

to  reenter  the  confines  of  this  installation  without  permission  of  the  commanding  oCEber 
or  an  officer  designated  by  bim  to  issue  a  permit  to  reenter. 

2.  Your  attention  is  invited  to  the  provisions  of  Title  18,  U.S.  Code  S  1882,  which 
state  in  part: 

Whoever  reenters  or  is  found  on  any  such  reservation  after  having  been 
removed  therefrom  or  ordered  not  to  reenter  by  any  officer  or  person  in 
command  or  charge  thereof  shall  be  fined  not  more  than  $500.00  or 
imprisoned  not  more  than  six  months,  or  both. 

3.  The  provisions  of  Title  18,  U.S.  Code  §  1301  also  apply  to  the  commission  of  aqy 
xinlawful  act  on  the  militaiy  reservation. 


SIGNATURE 


ACKNOWLEDGMENT 

I  have  read  and  understand  the  information  above. 


(Date) 


Signature) 


Witnessed: 

(Insert  Name,  (Srade,  Service,  Title,  Command) 
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APPENDSB 

SAMPLE  BAR  LETTER  FOR  DISCHARGED  MIUTABY  BfEMBER 

LETTERHEAD 

SSIC 

Code 

Date 


From:  Commanding  Officer, _ 

T^: 

Sulg:  PROHIBinON  FROM  ENTRY  TO _ 

1.  You  are  hereby  advised  that,  due  to  your  disdiarge  from  the  U.S.  Navy  fay  reason 
of  misconduct,  you  are  restricted  from  further  entry  to  all  government  proparty  under  the 

cognizance  of  the  Commanding  Officer,  . _ .  The  following 

areas  are  spedfrcalty  included:  Naval  Air  Station  main  complex;  Navy  Exdiange- 
Commissary  Mall  Complex  on  highway  1;  Carc^  Housing  and  Charles  Fidd.  Should 
you  be  fotmd  within  the  limits  of  these  restricted  areas,  you  will  be  guilty  of  trespassing 
in  violation  of  18  U.S.C.  §  1382  and  will  be  subject  to  a  fine  of  not  more  than  $500.00  and 
imprisonment  in  a  federal  penitentiary  for  not  more  than  six  months. 

2.  You  are  therefore  advised  that,  effective  the  date  and  hour  of  your  disdiarge,  you 
are  permanently  prohibited  from  coming  aboard  this  station  or  any  of  the  aboi^ 
q)ecified  areas.  In  the  event  you  should  be  found  within  the  limits  of  ai^  of  these  areas, 
you  shall  be  prosecuted  in  federal  court  for  violation  of  the  above-mentioned  statute. 


J.  P.  FLAGG 


C<q3y  to: 

Le^  Officer,  NAS 
CO  (parent  command) 

Security  Officer,  NAS 
Discipline  Officer,  NAS 
Master-at-Arms,  NAS 

I  herd^  acknowledge  receipt  of  this  letter: 


Signature: 

Date: 

Time: 

Witness: 
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APPENDIX  C 

SAMPLE  CIVILIAN  MISCONDUCT  BOARD  NOTICE 

MEMORANDUM 

From:  Station  Judge  Advocate 

To:  Civilian  Misconduct  Board  Members 

Subj:  CIVILIAN  MISCONDUCT  BOARD  MEETING  ICO _ 

Ref:  (a)  Station  Instruction 

1.  Per  reference  (a),  a  meeting  of  the  Civilian  Misconduct  Board  will  be  hdd  at 
(date  and  time)  in  the  station  administrative  conference  room.  Please  notify  this 
office  if  you  will  be  unable  to  attend. 

STATION  JUDGE  ADVOCATE 

C3opy  to; 

CMAA 
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APPENDIX  D 

SAMPLE  DEPENDENT  MISCONDUCT  BOARD  NOTICE 


LETTERHEAD 

SSIC 

Code 

Date 


From:  Commanding  OfiBcer. _ 

TVk  Qdilitaiy  Sponsor) 

Salg:  CIVILIAN  MISCONDUCT  BOARD 

Bs£  (a)  Local  Instruction 

1.  I  have  received  reliable  evidence  that  your  dependent,  (NAME),  has  been  involved  in  thefbllowing 
incident  of  misconduct:  (INSERT  INFORMATION  HERE) 

2.  The  allegation  against  your  dependent  is  based  on  the  following  information:  (INSERT 
INFORMATION  HERE) 

S.  Per  the  reference,  your  dependent's  case  has  been  scheduled  for  a  hearing  befive  the  Civilian 
Miaomduct  Board  at  (TIME)  on  (DATE)  in  the  Administrative  Coiference  Room.  The  board  will  hear  all 
information  in  regard  to  the  alleged  misconduct  and  will  provide  the  commanding  officer  a  recommendation 
as  to  the  appropriate  administrative  action  (if  any)  to  be  taken.  Administrative  actions  that  may  be  taken 
as  a  result  ix  the  hearing  include: 

a  Dismissal  (with  or  without  a  warning); 

b.  formal  warning; 

c.  suspension  /  revocation  of  base  privileges; 

d.  terminatim  of  military  family  housing  privileges; 

e.  early  return  of  dependents;  and 

f.  referral  to  civilian  criminal  authorities. 

3.  You  and  your  dependent  have  a  right  to  submit  nutters  for  the  board's  consideration.  Theae 
matters  may  be  submitted  orally  by  personally  appearing  before  the  board  at  the  scheduled  tinw  or  may 
be  submitted  in  writing  to  the  station  judge  advocate  prior  to  the  hearing.  In  addition,  you  and  your 
dqwndent  have  the  ri^t  to  have  witnesses  attend  the  proceeding  if  their  statements  will  be  relevant  and 
if  they  are  reasonably  available.  A  witness  is  not  reasonably  available  if  the  witness  requiree 
reimbursement  by  the  United  States  for  cost  incurred  in  appearing,  cannot  appear  without  unduly  ddiying 
the  proceedings,  or,  if  a  military  witness,  cannot  be  excu^  from  other  important  duties. 

4.  If  you  and  your  dependent  desire  to  appear  at  the  hearing  and  /  or  present  witneasee  or  other 
evidence,  contact  the  station  judge  advocate  at  (PHONE  NUMBER)  prior  to  (DATE). 

By  direction 
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SAMPLE  CIVILIAN  MISCONDUCT  BOARD  GUIDE 


CHAIR:  Tlie  board  will  come  to  order.  This  meeting  of  the  Civilian  Misconduct 

Board  is  convened  per  [local  instruction].  The  following  regular  board 
members  are  present: 

Deputy  Commander 
Executive  Officer 
Chaplain 

Station  Judge  Advocate 
Command  Master  Chief 
Command  Ombudsman 

A  quorum  of  more  than  3  members  is  present. 

CEMJR:  fTo  Alleged  Offender]  You  are  suspected  of  having  committed  the 

following  incident  of  misconduct: 

(Read  relevant  portion  of  case  summary) 

I  will  now  advise  you  of  your  ri^ts  in  connection  with  this  hearing  and 
of  administrative  actions  that  may  be  taken  in  this  case: 

You  and  your  sponsor  have  the  rig^t  to  appear  at  this  hearing,  to  be 
informed  of  the  allegations  against  you,  and  to  present  evidence  and  call 
witnesses  in  your  behalf  at  no  cost  to  the  government  and  in  a  mann^ 
not  to  delay  the  proceedings. 

Findings  of  misconduct  must  be  made  by  a  majority  vote.  In  case  of  a 
tie  vote  on  the  issue  of  whether  or  not  misconduct  has  occurred,  no 
adverse  action  may  be  recommended. 

In  the  event  a  finding  of  misconduct  is  reached,  the  board  may 
recommend  the  following  administrative  actions: 

Issuance  of  a  formal  letter  of  warning; 

Suspension  or  revocation  of  base  privileges; 

Notification  of  misconduct  to  Human  R^urce  Office; 

Revocation  of  Navy  family  housing  privil^^; 

Early  return  of  dependents;  and 
Referral  to  civilian  criminal  authorities. 
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CHAIR: 

MAA: 

CHAIR: 

MAA: 

CHAIR: 


There  are  several  procedural  rules  in  connection  with  this  board  which 
I  shall  explain  to  you. 

First,  this  board  is  an  administrative  proceeding,  and  the  rules  of 
evidence  do  not  apply.  The  members  of  this  board  will  independently 
consider  all  rdevant  evidence  presented  and  determine  the  proper 
wei^t  to  be  given  the  evidence. 

Second,  the  Master-at-Arms  wiU  present  the  evidence  against  you. 
After  a  witness  testifies,  you  will  be  given  an  opportunity  to  dujct 
questions  to  the  witness.  Any  board  members  desiring  to  ask  questions 
of  a  witness  may  then  do  so  after  first  obtaining  recognition  by  m3rself 
as  Chairman.  After  presentation  of  the  evidence  against  3^u,  3^u  will 
be  asked  whether  3^u  wish  to  call  any  witnesses,  present  any  evidence, 
or  make  any  statement. 

Third,  following  presentation  of  all  the  evidence,  you  and  your  sponsor 
will  retire  while  the  board  deliberates.  You  will  be  recalled  to  the 
meeting  when  the  board  has  reached  its  findings  and  recommendations 
and  will  be  informed  of  the  board’s  action. 

Do  you  have  any  questions  concerning  your  ri^ts  or  the  procedures  of 
this  board? 

ITo  Master-at-Arms]  Please  present  the  case  against _ 

The  case  against _ is  based  upon: 

(Cite  documents,  witnesses,  etc.) 

The  first  witness  to  be  called  in  this  case  is _ . 

[To  Witness]  You  have  been  asked  to  appear  before  this  board  to  offer 
information  concerning  an  allegation  of  misconduct  that  has  been 

brou^t  against _ .  You  will  be  eiqiected  to  provide  this 

information  to  the  board  in  a  truthful  and  factual  manner.  Please 
proceed. 

(At  the  conclusion  of  all  evidence)  This  completes  the  case  against _ 


[To  Alleged  Offender]  Do  you  desire  to  present  matters  to  this  board? 
(If  yes)  You  may  proceed. 
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(Presentation  of  sponsored  dependent's  case): 

CHAIR:  Do  you  have  other  matters  to  present?  (If  not):  You  may  retire  to  the 

waiting  area  until  the  board  has  reached  its  findings. 

NOTE:  At  this  time,  the  board  wiU  discuss  the  case  and  then  vote  on 
whether  misconduct  has  occurred.  If  misconduct  is  found  by  a  msyorily 
vote  to  have  occurred,  the  board  will  discuss  an  impropriate 
recommendation  for  action.  The  board  will  then  determine  by  a 
minority  vote  what  action  will  be  recommended.  After  the  vote,  the 
sponsor  and  dependent  will  be  recalled  to  the  meeting. 


CHAIR:  [Dependent's  name],  this  board  has  found  that  3^u  have  /  have  not 

committed  misconduct  as  alleged. 

(If  no  misconduct:  You  are  excused.  Thank  you  for  your  participation 
in  this  hearing.) 

(If  misconduct:  The  board  has  elected  to  recommend  the  following 
action  to  the  commanding  officer:  _ . 

You  have  three  working  days  to  submit  matters  in  writing  to  the 
commanding  officer,  via  this  board,  prior  to  the  recommendations  being 
forwarded. 

You  will  be  notified  in  writing  of  the  final  action  in  this  case  by  the 
commanding  officer. 

You  and  your  sponsor  are  excused.  This  hearing  is  adjourned.) 
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APPENDIX  F 

PRIVACY  ACT  STATEMENT  -  CIVILIAN  MISCONDUCT  BOARD 


This  statement  is  provided  in  compliance  with  the  provisions  of  the  Privacy  Act  of 
1974  (Pub.  L.  No.  93-579)  which  require  that  federal  agencies  must  inform 
individuals  who  are  requested  to  furnish  personal  information  about  themselves  as 
to  certain  facts  regarding  the  information  stated  below. 

1.  Authority.  5  U.S.C.  §  301;  10  U.S.C.  §  2774  (as  amended  by  Pub.  L.  No. 
92-453). 

2.  Principal  purposes.  To  assist  in  the  arrangement,  supervision,  and 
administration  of  personal  services,  benefits,  and  entitlements  for  U.S.  armed  forces 
members,  DOD  employees,  and  their  dependents. 

3.  Routine  uses.  Law  enforcement;  congressional  inquiries;  private  relief 
legislation;  disclosures  required  by  international  agreements;  disclosure  to  state  and 
local  taxing  authorities;  disclosure  to  the  Office  of  Personnel  Management;  disclosing 
to  the  Department  of  Justice  for  Litigation;  disclosure  to  military  banking  facilities 
overseas;  disclosure  to  the  National  Archives  and  Record  Administration;  and 
disclosure  to  the  Merit  Systems  Protection  Board. 

4.  Mandatory  or  voluntary  disclosure  and  effect  on  individual  not  providing 
information.  Disclosure  is  voluntary  and,  if  you  do  not  provide  the  requested 
information,  any  determinations  or  evaluations  made  as  a  result  of  this  board  will  be 
made  on  the  basis  of  the  evidence  contained  in  the  record. 


ACKNOWLEDGEMENT 

Today, _ ,  19 _ ,  I  acknowledge  that  I  have  received  the  above 

Privacy  Act  Statement  from _ 


SIGNATURE 


B 
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APPENDIX  G 

MILITARY  PROTECTIVE  ORDER 
LETTERHEAD 


SSIC 

Code 

Date 


From: 

To: 

Via: 

Commanding  Officer. 

Subj: 

MILITARY  PROTECTIVE  ORDER  ISSUED  TO 
ALLEGATIONS  OF  CfflLD  /  SPOUSE  ABUSE 

CONCERNING 

Ref: 

(a)  SECNAVINST  1752.3 

1.  You  are  hereby  directed  to  abide  by  and  obey  the  foUowing  Militaxy  Protective 
Order  issued  under  reference  (a).  Violation  of  this  order  may  result  in  administrative 
or  disciplinary  action  under  the  Uniform  Code  of  Military  Justice. 

2.  This  order  is  strictly  an  administrative  action  to  ensure  the  safety  and  security 
of  the  per8on(s)  listed  below.  It  is  also  intended  to  protect  you  firom  fiirther 
allegations  concerning  family  abuse  while  the  order  is  in  effect.  This  order  is  not  the 
beginning  of  disciplinary  action  against  you,  nor  does  it  mean  that  3^u  caxmot  or  will 
not  be  punished  for  any  actions  taken  before  or  after  its  issuance. 

3.  This  order  is  issued  concerning  your  association  and  contact  with  the  following 
person(s): 


4.  You  are  directed  to: 


5.  This  order  shall  remain  in  effect  until  [date]  [not  later  than  ten  days  after 
issuance]  [unless  sooner  canceled  by  me  or  hi^er  authority]. 


SIGNATURE 
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2101  REFERENCES 

A.  JAGMAN,  Chapter  VI 

B.  SECNAVINST  5822.2,  Sulg:  SERVICE  ON  STATE  AND  LOCAL 
JURIES  BY  MEMBERS  OF  THE  NAVAL  SERVICE 

C.  SECNAVINST  5820.7,  Subj:  COOPERATION  WITH  CIVILIAN  LAW 
ENFORCEMENT  OEHCIALS 

D.  SECNAVINST  5820.8,  Subj:  RELEASE  OF  OFHCIAL  INFORMATION 
FOR  LITIGATION  PURPOSES  AND  TESTIMONY  BY  DEPARTMENT 
OF  THE  NAVY  (DON)  PERSONNEL 

E.  SECNAVINST  5820.9,  Subj:  COMPLIANCE  WITH  COURT  ORDERS 
BY  DEPARTMENT  OF  THE  NAVY  MEMBERS,  EMPLOYEES,  AND 
FAMILY  MEMBERS  OUTSIDE  THE  UNITED  STATES 


2102  DELIVERY  OF  PERSONNEL 

A.  Federal  civil  authorities.  Members  of  the  armed  forces  will  be  released 
to  the  custody  of  federal  authorities  (iBI,  DEA,  etc.)  upon  request  by  a  federal  agent. 
The  only  requirements  which  must  be  met  by  the  requesting  agent  are  that  the  agent 
display  both  proper  credentials  and  a  federal  warrant  issued  for  the  arrest  of  the 
servicemember.  The  command  should  consult  a  Navy  or  Marine  judge  advocate 
before  delivery  if  reasonably  practicable.  JAGMAN,  §  0608. 

B.  State  civil  authorities.  Procedures  that  are  to  be  followed  when  custody 
of  a  member  of  the  naval  service  is  sought  by  state,  local,  or  U.S.  territorial  ofBdals 
depend  on  whether  the  servicemember  is  within  the  geographical  jurisdiction  of  the 
requesting  authority.  As  when  custody  is  requested  by  federal  authorities,  the 
requesting  agent  must  not  only  identify  him  /  herself  through  proper  credentials,  but 
must  also  display  the  actual  warrant  for  the  servicemember's  arrest. 
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1.  Delivery  within  territorial  limits  of  requesting  state.  When  a 
member  or  civilian  employee  is  located  onboard  a  military  installation  or  vessel 
within  the  same  territorial  jurisdiction  as  the  state  seeking  his  /  her  arrest,  the 
commanding  officer  (CO)  is  authorized  to  deliver  the  person  to  the  state  authorities. 
State,  local,  and  U.S.  territorial  officials  must  sign  a  delivery  agreement  providing  for 
the  no-cost  return  of  the  servicemember  after  civilian  proceedings  have  terminated. 
State  officials  completing  the  agreement  must  show  their  authorization  to  bind  the 
state  to  the  terms  of  the  agreement.  A  sample  agreement  appears  in  appendix  A-6-b 
of  the  JAG  Manual.  JAGMAN,  §  0603. 


2.  Delivery  bevond  territorial  limits  of  requesting  state.  If  the 
member  is  stationed  in  the  United  States,  but  outside  the  territorial  jurisdiction  of 
the  requesting  state,  the  member  must  be  informed  of  the  rig^t  to  require  extradition. 
If  (after  consultation  with  a  judge  advocate  or  civilian  legal  counsel)  the  service- 
member  waives  extradition  in  writing,  the  servicemember  may  be  released  without 
an  extradition  order.  If  the  member  does  not  waive  extradition,  the  requesting  state 
officials  must  obtain  a  local  arrest  warrant.  If  the  local  jurisdiction  requests  delivery 
of  a  servicemember  wanted  by  another  state  (usually  based  upon  a  fugitive  warrant), 
the  member  will  normally  be  delivered — provided  all  requirements  discussed  above 
are  met.  The  member  will  then  have  the  opportunity  to  contest  extradition  within 
the  courts  of  the  local  state.  In  any  event,  delivery  under  these  conditions  can  be 
made  by  an  officer  exercising  general  court-martial  jurisdiction  (OEGCMJ),  someone 
designated  by  him  /  her,  or  any  CO  after  consultation  with  a  judge  advocate  of  the 
Navy  or  Marine  Corps.  JAGMAN,  §  0604. 

3.  Overseas.  If  the  member  to  be  arrested  is  overseas  or  is  deployed 
and  is  sought  by  U.S.  federal  authorities,  the  request  must  be  made  by  the 
Department  of  Justice  to  the  Secretary  of  the  Navy  (SECNAV)  via  Office  of  the  Judge 
Advocate  General  (OJAG).  If  received  by  the  command,  it  must  be  forwarded  to 
OJAG,  General  Litigation  Division  (Code  34).  SECNAV  will  authorize  the  member's 
transfer  to  the  military  installation  in  the  United  States  convenient  to  the  Navy  and 
to  the  Department  of  Justice,  where  he  /  she  will  be  held  until  the  requesting 
authority  is  notified  and  complies  with  the  provisions  of  JAGMAN,  §  0608.  When 
deliveiy  of  any  member  in  the  Navy  or  Marine  Corps,  or  any  civilian  employee  or 
dependent  is  desired  for  trial  by  state  or  local  authorities,  the  procedures  in 
SECNAVINST  5820.9,  Subj:  COMPLIANCE  WITH  COURT  ORDERS  BY 
DEPARTMENT  OF  THE  NAVY  MEMBERS,  EMPLOYEES,  AND  FAMILY 
MEMBERS  OUTSIDE  THE  UNITED  STATES,  will  be  followed.  JAGMAN,  §  0605. 

C.  Restraint  of  military  offenders  for  civilian  authorities.  Under 
R.C.M.  106,  a  servicemember  may  be  placed  in  restraint  by  military  authorities  for 
civilian  offenses  upon  receipt  of  a  warrant  for  the  member's  sq)prehension,  or  upon 
receipt  of  information  establishing  probable  cause  that  the  servicemember  committed 
an  offense,  and  upon  reasonable  belief  that  such  restraint  is  necessaiy  under  the 
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drcumstances.  Such  restraint  may  continue  only  for  such  time  as  is  reasonably 
necessary  to  effect  the  delivery.  This  provision  does  not  allow  the  militaiy  to  restrain 
a  servicemember  on  behalf  of  civilian  authorities  pending  trial.  For  deliveiy  of  a 
s^rvicemember  to  foreign  authorities,  consult  the  applicable  treaty  or  Status  of  Forces 
Agreement  (SOFA)  and  JAGMAN,  §  0609. 

D.  Circumstances  in  which  delivery  is  refused 

1.  Member  pending  court-martial.  If  a  servicemember  is  alleged  to 
have  committed  several  offenses — ^including  federal  or  state  offenses  and  purely 
military  offenses — and  delivery  is  requested,  the  military  offenses  may  be 
inv^tigated  and  the  accused  servicemember  retained  for  prosecution  by  the  military. 
Refusal  of  delivery  must  be  reported  immediately  to  OJAG  and  the  OEGK)MJ.  When 
military  disciplinary  proceedings  are  pending,  guidance  from  a  judge  advocate  of  the 
Navy  or  Marine  Corps  should  be  obtained,  if  reasonably  practicable,  before  delivery 
to  federal,  state,  or  local  authorities.  JACIMAN,  §  0610b(l). 

2.  Sentenced  members.  Where  a  servicemember  is  serving  the 
sentence  of  a  court-martial,  the  delivery  of  the  servicemember  to  dvil  law 
enforcement  authorities  is  governed  by  JAGMAN,  §  0613.  If  a  request  for  delivery 
from  dvil  authorities  properly  invokes  the  Interstate  Agreement  on  Detainers  Act, 
the  DON,  as  an  agency  of  the  Federal  Government,  shall  comply  with  the  Act.  The 
Act  is  designed  to  avoid  speedy-trial  issues  and  to  aid  in  rehabilitation  efforts  by 
securing  a  greater  degree  of  certainty  about  a  prisoner's  future.  The  Act  provides  a 
way  for  a  prisoner  to  be  tried  on  charges  pending  before  state  courts,  either  at  the 
request  of  the  prisoner  or  the  state  where  the  charges  are  pending.  When  refusal  of 
delivery  imder  Art.  14,  UCMJ,  is  intended,  comply  with  JAGMAN,  §  OdIOd. 

3.  Extraordinary  drcumstances.  If  a  commander  considers  that 
extraordinary  circumstances  exist,  delivery  may  be  denied.  Such  denial  is  authorized 
by  JAGMAN,  §  0610b(2). 

4.  Reporting.  In  any  case  where  it  is  intended  that  delivery  will  be 
refused,  the  CO  shall  report  the  circumstances  to  OJAG  (Code  34),  and  the  area 
coordinator  by  message  (or  by  telephone  if  drcumstances  warrant).  The  initial  report 
shall  be  confirmed  by  letter  setting  forth  a  full  statement  of  the  facts.  JAGMAN, 
§  0610d  and  App.  A-6-c. 
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2103  SECOVERY  OF  MILITARY  PERSONNEL  FROM  CIVIL 

AUTHORITIES 

Generally,  civil  authorities  will  be  able  to  arrest  and  detain 
servicemembers  for  criminal  misconduct  committed  within  their  territorial 
jurisdiction  and  proceed  to  a  final  disposition  of  the  case  without  intmrferenoe  firom 
the  military.  Military  authorities  have  no  l^al  right  or  power  to  interfere  with  the 
civil  proceedings. 

A.  Official  duty  exception.  No  state  authority  may  arrest  or  detain  for  trial 
a  servicemember  for  a  violation  of  state  law  done  necessarily  in  the  performance  of 
official  duties.  This  exception  arises  firom  the  concept  that,  where  the  Federal 
Govemmmit  is  acting  within  an  area  of  power  granted  to  it  by  the  Constitution,  no 
state  government  has  the  right  to  interfere  with  the  proper  exercise  of  the  Federal 
Government's  authority.  It  follows  that  members  of  the  armed  forces,  acting 
pursuant  to  lawful  orders  or  otherwise  within  the  scope  of  their  official  duties,  are  ncA 
subject  to  state  authority.  This  fireedom  firom  interference  by  the  state  applies  only 
when  the  proper  performance  of  a  military  duty  requires  violation  of  a  state  law. 

1.  Whenever  an  accused  is  in  the  custody  of  civil  authorities  charged 
with  a  violation  of  local  or  state  criminal  laws  as  a  result  of  the  performance  of 
official  duties,  the  CO  should  make  a  request  to  the  nearest  U.S.  Attorn^  for  legal 
representation  via  the  area  coordinator  or  NLSO,  if  practicable. 

2.  A  full  report  of  all  drcumstances  surrounding  the  incident  and  any 
difficulties  in  securing  the  assistance  of  Uie  U.S.  Attorney  should  be  forwarded  to 
OJAG.  Where  the  U.S.  Attorney  declines  or  is  unable  to  provide  legal  services,  advise 
OJAG  in  writing.  In  those  cases  in  which  the  date  set  by  the  court  for  answer  or 
appearance  is  such  that  time  does  not  permit  this  communication  through  the  usual 
methods,  contact  Code  34  (General  Litigation  Division)  phone  at  DSN  221-9870. 

B.  Local  agreements.  In  many  areas  where  mqjor  naval  installations  are 
located,  arrangements  have  been  made  between  naval  commands  and  the  local 
civilian  officials  regarding  the  release  of  servicemembers  to  the  military  before  trial. 
These  agreements  are  local  and  informal.  There  is  no  established  Navy-wide 
procedure  and  their  success  depends  solely  upon  the  practical  relationships  in  the 
particular  area.  All  commands  within  the  area  must  comply  with  the  local 
procedures  and  make  such  reports  as  may  be  required.  Normally,  details  of  the  local 
procedures  can  be  obtained  from  the  area  shore  patrol  headquarters,  base  l^al 
officer,  or  SJA. 

C.  Command  representatives.  The  command  does  not  owe  legal  advice  to 
an  accused  held  by  dvil  authorities  in  the  United  States  and  should  not  take  any 
action  which  could  be  construed  as  providing  legal  counsel  to  represent  an  accused. 
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The  command,  however,  may.send  a  representative  to  contact  the  dvil  authorities  for 
the  purpose  of  obtaining  information  for  the  command.  As  a  general  rule,  it  is 
improper  to  release  any  personal  information  firom  the  records  of  the  accused— sudi 
as  NJP  results  or  enlisted  performance  marks— without  the  accused's  voluntary 
written  consent  or  an  order  from  the  court  trying  the  case. 

D.  Conditions  on  release 

1.  If  the  member  is  released  on  personal  recognizance  or  on  bail  to 
guarantee  return  for  trial,  the  command  may  receive  the  servicemembor.  The  CO, 
upon  verification  of  the  attending  facts,  date  of  trial,  and  approximate  length  of  time 
that  should  be  covered  by  leave  of  absence,  should  normally  grant  liberty  or  leave  to 
permit  appearance  for  trial.  JAGMAN,  §  0611.  Personal  recognizance  is  an 
obligation  of  record  entered  into  before  a  court  by  an  accused  in  which  he  /  she 
promises  to  return  to  the  court  at  a  designated  time  to  answer  the  charge  against 
him  /  her.  Bail  involves  the  accused's  providing  some  security  beyond  mere  promise 
to  appear  at  the  time  and  place  designated  and  submit  to  the  juris^ction  of  the  court. 
Service  in  the  armed  forces  does  not  release  an  accused  of  the  duty  to  conform  to  the 
requirements  of  release  on  bond  or  recognizance. 

2.  Accepting  custody  of  an  accused  upon  any  conditions  which  would 
bind  naval  authorities  is  not  advised.  Commands  may  hitform  civilian  authorities  of 
the  Navy's  customary  policy  of  granting  leave  or  liberty  to  permit  attendance  at 
civilian  trials,  but  the  JAG  Manual  states  that  Navy  policy  is  to  permit 
servicemembers  to  attend  their  trials,  not  to  compel  that  attendance.  JAGMAN, 
§  0611.  f\uther,  military  authorities  are  without  power  to  place  an  accused  in  any 
sort  of  pretrial  restraint  based  on  the  civilian  charges.  Members  caimot  be  accepted 
from  civil  authorities  on  the  condition  that  disciplinary  action  will  be  taken  against 
them.  Issues,  such  as  accuser  concepts  or  selective  prosecutions,  could  preclude 
command  action. 

2104  MEMORANDUM  OF  UNDERSTANDING  (MOU)  WITH  LOCAL 

AUTHORITIES 

Local  authorities  frequently  provide  law  enforcement  assistance  to 
military  installations  for  various  purposes — such  as  responding  to  civilian 
demonstrators.  It  is  helpful  if  details  on  such  assistance  are  contained  in  a  MOU. 
The  MOU  should  provide  that  nothing  contained  therein  will  limit  the  statutory 
authority  and  functions  of  any  federal  ageniy.  Notwithstanding  any  MOU,  a  base 
commander  has  the  authority  under  the  Supremacy  Clause  of  the  Constitution  to 
exclude  or  limit  access  by  state  and  local  law  enforcement  officials  if  there  is  a 
legitimate  security  need.  See  sample  at  Appendix  A  (at  the  end  of  this  cdiapter). 
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2105  SPECIAL  SnXJATIONS 

A.  Interrogation  bv  federal  dvQ  authorities.  Requests  to  interrogate 
suspected  military  personnel  by  the  FBI  or  other  federal  civilian  investigative 
agencies  should  be  promptly  honored.  Any  refusal  and  the  reasons  therefor  must  be 
reported  immediately  to  JAG.  JAGMAN,  §  0612. 

B.  Writs  of  habeas  corpus  or  temtwrarv  restraining  orders.  Upon  receipt 
of  a  writ  of  habeas  corpus,  temporary  restraining  order,  or  service  of  process  in  any 
case  involving  the  named  member's  ofOcial  duties  or  position,  the  nearest  Navy  / 
Marine  Corps  judge  advocate  or  Ofiloe  of  General  Counsel  attorney  shall  be  contacted 
immediately.  The  legal  coimsel  will  then  contact  the  nearest  U.S.  attorney  for 
assistance.  A  message  or  telephone  report  of  the  delivery  of  the  process  or 
notification  of  the  hearing  must  be  made  to  SECNAV  via  (CX7AG).  An  immediate 
request  for  assistance  is  necessary  because  such  matters  frequently  require  a  short- 
fri^  court  appearance  with  an  appropriate  response  by  the  government.  When  the 
hearing  has  been  completed  and  the  court  has  issued  its  order  in  the  case,  a  copy  of 
the  order  should  be  promptly  forwarded  to  OJAG  (Code  34).  JAGMAN,  §  0615. 

C.  Consular  notification.  Within  the  territory  of  the  United  States, 
whenever  a  foreign  national  who  is  a  member  of  the  U.S.  armed  forces  is 
apprehended  under  circumstances  likely  to  result  in  confinement  or  trial  by  court- 
martial,  or  is  ordered  into  arrest  or  confinement,  or  is  held  for  trial  by  court-martial 
with  or  without  any  form  of  restraint,  or  when  court-martial  charges  against  him  / 
her  are  referred  for  trial,  notification  to  his  nearest  consular  office  may  be  required. 
Advise  the  foreign  national  that  the  consul  will  be  notified  imless  he  /  she  objects. 
If  the  member  objects,  JAG  will  determine  whether  an  applicable  international 
agreement  requires  notification  irrespective  of  the  member's  wishes.  SECNAVINST 
5820.6,  Subj:  CONSULAR  PROTECTION  OF  FOREIGN  NATIONALS  SUBJECT  TO 
THE  UNIFORM  CODE  OF  MILITARY  JUSTICE,  provides  guidance  and  details  on 
consular  notification. 


2106  SERVICE  OF  PROCESS  AND  SUBPOENAS 

Chapter  VI,  Part  B,  of  the  JAG  Manned  deals  with  service  of  process  and 
subpoenas  upon  personnel.  Service  of  process  establishes  a  court's  jurisdiction  over 
a  person  by  the  delivery  of  a  court  order  to  that  person  advising  him  /  her  of  the 
subject  of  the  litigation  and  ordering  him  /  her  to  appear  or  answer  the  plaintiffs 
allegations  within  a  specified  period  of  time  or  else  be  in  default.  Properly  served, 
the  process  makes  the  person  subject  to  the  jurisdiction  of  a  civil  court. 

A.  Overseas.  A  servicemember's  amenability  to  service  of  process  issued 
by  a  fore4;n  court  depends  on  international  agreements  (such  as  the  NATO  SOFA). 
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Where  there  is  no  agreement,  guidance  should  be  sought  from  OJAG.  JAGMAN, 
§  0616c  (see  App.  A-5-a). 

B.  Within  the  United  States 

1.  Within  the  jurisdiction  of  the  issuing  court.  The  commander  shall 
permit  the  service  except  in  unusual  cases  where  compliance  with  the  mandate  of  the 
process  would  seriously  prejudice  the  public  interest.  Personnel  serving  on  a  vessel 
within  the  territorial  waters  of  a  state  are  considered  within  the  jurisdiction  of  that 
state  for  the  purpose  of  service  of  process.  Process  should  not  be  allowed  within  the 
confines  of  the  command  imtil  permission  of  the  CO  has  been  obtained.  Where 
practicable,  the  CO  shall  require  that  process  be  served  in  the  presence  of  the  CO  or 
another  designated  ofHcer.  Commanding  officers  are  required  to  ensure  that  the 
nature  of  the  process  is  explained  to  the  member.  This  can  be  accomplished  by 
referring  the  member  to  a  legal  assistance  officer.  JAGMAN,  §  ()616a(l). 

2.  Beyond  the  jurisdiction  of  the  issuing  court.  Commanders  will 
permit  the  service  under  the  same  conditions  as  within  the  jurisdiction,  but  shall 
ensure  that  the  member  imderstands  that  he  /  she  need  not  indicate  acceptance  of 
service.  In  certain  jurisdictions,  service  of  process  can  be  accomplished  by  merely 
leaving  the  documents  in  the  presence  of  the  person  even  if  they  refuse  to  accept 
them.  Therefore,  it  is  important  to  avoid  bringing  the  member  and  process  server 
together.  The  person  named  in  the  process  should  be  contacted,  made  aware  of  the 
situation,  and  advised  that  he/she  need  not  accept  the  service  of  process.  The 
commander  should  advise  the  person  concerned  to  seek  legal  counsel.  When  process 
is  mailed  to  the  commander  with  the  request  that  it  be  delivered  to  a  person  within 
the  command,  it  may  be  delivered  if  the  member  voluntarily  agrees  to  accept  it. 
When  the  member  does  not  volimtarily  accept  the  service,  the  process  should  be 
returned  with  a  notation  that  the  named  person  has  refused  to  accept  it.  JAGMAN, 
§  0616a(2). 

C.  Arising  from  official  duties.  Whenever  a  servicemember  or  civilian 
employee  is  served  with  federal  or  state  a)urt  dvil  or  criminal  process  arising  from 
activities  performed  in  the  course  of  official  duties,  notify  the  CO  and  provide  copies 
of  the  process  and  pleadings.  The  command  shall  ascertain  the  pertinent  facts, 
coordinate  with  the  local  NLSO  or  area  coordinator  to  notify  OJAG  (Code  34) 
immediately  by  telephone,  and  forward  the  pleadings  and  process  to  that  office. 
JAGMAN,  §  0616b. 

D.  Service  not  allowed.  In  any  case  where  the  commander  refuses  to  allow 
service  of  process,  report  the  matter  to  OJAG  (Code  34)  as  expeditiously  as 
circumstances  allow.  JAGMAN,  §  0616e. 
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E.  Leave  or  liberty.  In  those  cases  where  personnel  either  are  served  with 
process  or  voluntarily  accept  service  of  process,  leave  or  liberty  should  be  granted  to 
comply  with  the  process  unless  the  member's  absence  will  have  an  adverse  impact  on 
naval  operations.  JAGMAN,  §  0616d. 


2107  SUBPOENAS 


A  subpoena  is  a  court  order  requiring  a  person  to  testify  as  a  witness  in 
either  a  civil  or  criminal  case.  The  same  considerations  exist  in  this  instance  as 
apply  in  the  case  of  service  of  process,  except  for  special  rules  where  testimony  is 
required  on  behalf  of  the  United  States  in  criminal  and  dvil  actions  or  where  the 
witness  is  a  prisoner. 

A.  Witness  on  behalf  of  the  Federal  Government.  Where  DON  interests  are 
involved  and  departmental  personnel  are  required  to  testify  for  the  Navy,  BUPERS 
or  CMC  will  direct  the  activity  to  vdiich  the  witness  is  attached  to  issue  TAD  ord^. 
Costs  of  such  orders  shall  be  borne  by  that  same  command.  If  DON  interests  are  not 
involved,  the  member's  command  will  issue  orders  and  the  Navy  will  be  reimbursed 
by  the  federal  agency  concerned.  JAGMAN,  §  0618a. 


B.  Witness  on  behalf  of  a  defendant  in  federal  court.  When  members  are 
served  with  a  subpoena  and  the  appropriate  fees  and  mileage  are  tendered, 
commanders  should  issue  no-cost  permissive  orders  unless  the  public  interest  would 
be  seriously  prejudiced  by  the  member's  absence  from  the  command.  In  those  cases 
where  fees  and  mileage  are  not  tendered  as  required  by  the  Federal  Rules  of  Criminal 
Procedure,  but  the  person  subpoenaed  still  desires  to  attend,  the  CO  is  authorized  to 
issue  permissive  orders  at  no  cost  to  the  government.  The  individual  should  be 
advised  that  an  agreement  as  to  reimbursement  for  any  expenses  should  be  effected 
with  the  party  desiring  their  attendance  and  that  no  reimbursement  should  be 
expected  from  the  government.  JAGMAN,  §  0618b(l). 


C.  Witness  on  behalf  of  a  nongovernmental  party.  The  commander 
normally  will  grant  leave  or  liberty  to  the  person,  provided  such  absence  will  not 
prejudice  the  best  interests  of  the  naval  service.  If  the  member  is  being  called  as  a 
witness  for  a  nongovernmental  party  only  because  of  performance  of  official  duties, 
the  commander  is  authorized  to  issue  the  member  permissive  orders  at  no  e3q)en8e 
to  the  government.  JAGMAN,  §  0618b(2)  and  §  0617(d). 


D.  Prisoner  witnesses.  Written  request  must  be  submitted  to  JAG  for 
permission  for  a  prisoner  to  testify  as  a  witness  in  a  criminal  case.  However, 
prisoners  will  not  be  released  to  appear  as  a  witness  in  a  dvil  action— regardless  of 
whether  it  is  a  federal  or  state  court  making  the  request.  A  deposition  msy  be  taken 
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at  the  place  of  confinement  subject  to  reasonable  conditions  and  limitations  imposed 
by  the  prisoner's  command.  JAGMAN,  §  0619. 

E  Pretrial  interviews  concerning  matters  arising  out  of  official  duties. 
Requests  for  interviews  or  statements  by  parties  to  private  litigation  must  be 
handled  according  to  the  guidance  contained  in  SECNAVINST  5820.8.  JAGMAN, 
§0620. 


2108  RELEASE  OF  OFFICIAL  INFORMATION 

SECNAVINST  5820.8  prescribes  what  information,  testimonial  and 
documentary,  by  military  and  civilian  DON  personnel  is  releasable  to  courts  and 
other  government  proceedings  and  the  means  of  obtaining  approval  for  releasing  such 
information.  For  more  detailed  information,  see  Chapter  34. 


2109  JURY  DUTY 

Active-duty  servicemembers  are  tempted  by  28  U.S.C.  §  1863(b)(6) 
from  service  on  federal  juries.  Service  on  state  juries  is  governed  by  SECNAVINST 
5822.2  which  implements  10  U.S.C.  §  982. 

A.  Categorical  exemption.  SECNAVINST  5822.2  exempts  all  personnel 

who: 

1.  Hold  flag  or  general  rank; 

2.  are  in  conunand; 

3.  are  assigned  to  the  operating  forces; 

4.  are  in  a  training  status;  or 

5.  are  stationed  outside  the  United  States. 

B.  Case-bv-case  exemption.  Officers  authorized  to  convene  special  courts- 
martial  may  conclusively  declare  a  servicemember  exempt  from  state  or  local  jury 
duty  when  that  service  would: 

1.  Unreasonably  interfere  with  the  performance  of  the 
servicemember's  military  duties;  or 

2.  adversely  affect  the  readiness  of  the  member's  command. 
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C.  Procedures.  The  oommander  notifies  the  ^propriate  state  official, 
typically  the  derk  of  court,  as  soon  as  the  exemption  detenninatiaa  is  made. 
Tdephonic  notification  should  be  confirmed  in  writing.  Ckmunandenwhodonothave 
special  court-martial  convening  authority  are  requi^  to  forward  the  request,  with 
a  reoommendatum  and  supporting  justification,  to  the  next  superior  in  the  diidn  of 
command  who  is  authorized  to  make  an  ezmnption  determination  or  to  the  area 
coordinator.  If  members  serve  on  a  jury,  th^  shall  not  be  charged  leave  or  lose  pay* 
AD  fees,  with  the  exception  of  actual  eaqienses,  will  be  turn<9d  over  to  the  U.S. 
Treasury. 


2110  POSSE  COMITATUS 

A.  References 

1.  Posse  Comitatus  Act,  18  U.S.C.  §  1885 

2.  Military  Co(q)eration  with  Civilian  Law  Ehiforoement  OtBdals, 
10  U.S.C.  §§  371-378 

3.  DOD  Directive  5525.5  of  15  Jan  1986,  Sulg:  DOD 

COOPERATION  WITH  CIVILIAN  LAW  ENFORCEMENT 
OFnCIALS 

4.  SECNAVINST  5820.7,  Sulg:  COOPERATION  WITH  CIVILIAN 
LAW  ENFORCEMENT  OFHCIALS 

B.  PitfpQBfi  and  acope 

1.  The  Posse  Comitatus  Act  (PGA)  provides  that: 

Whoever,  except  in  cases  and  under  circumstances 
e]q)ressly  authorized  fay  the  Constitution  or  Act  of 
Congress,  willfiilly  uses  any  part  of  the  Army  or  the 
Air  Force  as  a  posse  comitatus  or  otherwise  to 
execute  the  laws  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  than  two  years,  or 
both. 

2.  Althou^  not  expressly  ^q;>licahle  to  the  Navy  and  Marine  Corps, 
the  PCA  is  regarded  as  a  statement  of  federal  polity  which  has  been  adopted  fay  DON 
in  SECNAVINST  5820.7. 
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3.  The  prohibitions  are  applicable  to  active-duly  members  of  the 
Navy  and  Marine  Coips  acting  in  an  oilicial  capacity.  Accordingly,  the  policy  does 
not  iq)ply  to: 


a.  A  servicemember  off-duty,  acting  in  a  private  capacity,  and 
not  under  the  direction  or  control  of  DON  authorities; 

b.  a  member  of  a  Reserve  component  not  on  active  duty  or 
active  duty  for  training. 


c.  civilian  special  agents  of  the  Naval  Criminal  Investigative 
Service  (NCIS)  performing  assigned  duties  under  SECNAVINST  5520.3;  or 

d.  military  forces  outside  the  jurisdiction  of  the  United  States. 

C.  Direct  participation  prohibited.  Military  personnel  are  prohibited  from 
providing  the  following  forms  of  dfrect  assistance  to  civilian  law  enforcement  officials: 

1.  Interdiction  of  a  vehicle,  vessel,  aircraft,  or  other  similar  activity; 

2.  a  search  or  seizure; 

3.  an  arrest,  apprehension,  stop  and  frisk,  or  similar  activity;  and 

4.  use  of  military  personnel  for  surveillance  or  pursuit  of  individuals, 
or  as  informants,  undercover  agents,  investigators,  or  interrogators. 

D.  Exceptions 

1.  Express  statutory  authority.  Some  laws  permit  direct  military 
participation  in  civilian  law  enforcement  including:  suppression  of  insurrection  or 
domestic  violence  (10  U.S.C.  §§  331-334);  protection  of  the  President,  Vice  President 
and  other  designated  dignitaries  (18  U.S.C.  §  1751);  assistance  in  the  case  of  crimes 
against  members  of  Congress  (18  U.S.C.  §  351);  and  foreign  officials  and  other 
internationally  protected  persons  (18  U.S.C.  §§  112, 1116).  Additional  ^ceptions  are 
listed  in  paragraph  9(a)(2)(f)  of  SECNAVINST  5820.7. 

2.  Drug  interdiction.  Under  10  U.S.C.  §  124,  DOD  is  the  lead  federal 
agency  for  detecting  and  monitoring  aerial  and  maritime  transportation  of  illegal 
drugs  into  the  United  States.  In  the  National  Defense  Authorization  Act  for  1990 
and  1991,  Clongress  directed  DOD  to  conduct  training  exercises  in  known  drug- 
interdiction  areas  to  the  maximum  extent  possible.  Any  vehicle  or  aircraft  used  for 
transporting  drugs  and  seized  for  a  legitimate  military  purpose  is  subject  to  forfeiture 
by  the  Drug  Enforcement  Administration  under  21  U.S.C.  §  881(a)(4). 
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3.  Military  purpose  doctrine.  Actions  taken  for  the  primary  purpose 
of  furthering  a  military  or  foreign  affairs  function  of  the  United  States  (e.g., 
enforcement  of  the  UCMJ,  maintenance  of  law  and  order  on  a  military  installation, 
protection  of  classified  military  information  or  equipment)  are  not  restricted  by  the 
PCA— regardless  of  incidental  benefits  to  civilian  law  enforcement  authorities. 

a.  Use  of  information.  All  information  collected  during  the 
normal  course  of  military  operations  which  may  be  relevant  to  a  violation  of  federal 
or  state  law  shall  be  forwarded  to  the  local  NCIS  field  office  or  other  authorized 
activity  for  dissemination  to  appropriate  civilian  law  enforcement  officials  pursuant 
to  SECNAVINST  5520.3,  Subj:  CRIMINAL  AND  SECURITY  INVESTIGATIONS 
AND  RELATED  ACnVITIES  WITHIN  THE  DEPARTMENT  OF  THE  NAVY. 

b.  Training  and  operations.  The  planning  and  execution  of 
compatible  military  training  and  operations  may  consider  the  needs  of  civilian  law 
enforcement  officials  for  information  when  the  collection  of  information  is  an 
incidental  aspect  of  training  performed  for  a  military  purpose.  The  needs  of  civilian 
law  enforcement  officials  may  even  be  considered  in  scheduling  routine  training 
missions.  Missions  cannot,  however,  be  planned  or  created  for  the  primaiy  purpose 
of  aiding  civilian  law  enforcement  officials  or  to  routinely  collect  information  about 
U.S.  citizens. 

4.  Use  of  equipment  and  facilities.  Navy  and  Marine  Corps  activities 
may  make  available  equipment,  base  facilities,  or  research  facilities  to  federal,  state, 
or  local  civilian  law  eiiforcement  officials  for  law  enforcement  purposes  when 
approved  by  proper  authority  imder  paragraph  9e  of  SECNAVINST  5820.7. 
Equipment  cannot  be  lent  if  the  loan  will  adversely  affect  national  security  or 
military  preparedness. 


a.  Operation  and  maintenance  of  equipment.  Where  the 
training  of  non-DOD  personnel  is  infeasible  or  impractical,  DON  personnel  may 
operate  or  maintain,  or  assist  in  operating  or  maintaining,  equipment  made  available 
to  civilian  law  enforcement  authorities.  The  request  for  assistance  must  come  firom 
the  head  of  the  civilian  law  enforcement  agency,  such  as  the  Drug  Enforcement 
Administration  G3EA),  Customs  Service,  or  Inunigration  and  Naturalization  Service 
QNS). 


b.  Emergencies.  Military  forces  can  be  used  in  emergency 
situations  to  prevent  loss  of  life,  or  wanton  destruction  of  property,  and  to  restore 
governmental  functioning  and  public  order  when  sudden  and  unexpected  civil 
disturbances  or  natural  disasters  seriously  endanger  life  and  property  and  disrupt 
normal  governmental  functions. 
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5.  Training  and  expert  advice.  Navy  and  Marine  Corps  activities 
may  provide  training  to  federal,  state,  and  local  civilian  law  enforcement  officials  in 
the  operation  and  maintenance  of  equipment  made  available  for  their  use. 

E.  Reimbursement.  As  a  general  rule,  reimbursement  is  required  when 
equipment  or  services  are  provided  to  agencies  outside  DOD.  When  DON  resources 
are  used  in  support  of  civilian  law  enforcement  efforts,  our  esqienses  shall  be  limited 
to  the  incremental  or  marginal  costs;  however,  civilian  law  enforcement  agencies  can 
request  a  waiver  of  these  costs.  Forward  waiver  requests  to  CNO  (OP-642)  or  CMC 
(POS),  copy  to  CNO  (OP-92)  /  NAVCOMPT  (N(®).  Waiver  requests  may  be  granted 
when;  the  assistance  is  incidental  to  purposeful  military  activity  and  the  activity 
provides  the  Navy  with  training  or  operational  benefits. 

Reporting.  By  the  15th  of  the  month  following  each  quarter.  Navy 
and  Marine  0)rps  second  echelon  commands  must  submit  quarterly  reports  on 
requests  for  assistance.  The  reports  indicate  the  action  taken,  the  costs  involve,  and 
other  pertinent  information. 
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APPENDIX  A 

SAMPLE  MEMORANDUM  OF  UNDERSTANDING  (MOU) 
WITH  LOCAL  AUTHORITIES 


1.  PURPOSE.  The  purpose  of  this  Memorandum  is  to  delineate  an 
understanding  between  the  subscribing  offidals,  as  representatives  of  the  U.S.  Naval 
Station  In^eside,  Texas  (NAVSTA  In^eside),  the  Lakeside  Police  Department  and 
the  San  Patricio  County  Sheriffs  Department  relating  to:  (a)  the  investigation  of 
offenses  potentially  of  mutual  interest  to  NAVSTA  In^eside  and  civil  authorities:  Ob) 
the  reporting  of  certain  types  of  offenses  and  iiyuries;  (c)  arrests  effected  by  the  Police 
Department  and  the  Sheriffs  Department  on  board  NAVSTA  Ing^eside;  and  (d) 
response  to  civil  disturbances  on  or  adjacent  to  NAVSTA  In^eside.  Nothing  herein 
shall  limit  the  statutory  authority  or  functions  of  any  federal  agency  acting  on  board 
NAVSTA  Ingleside. 


2.  POLICY.  NAVSTA  Ingleside,  tlie  Police  Department,  and  the  Sheriffs 
Department  recognize  that  proper  administration  and  discipline  of  the  armed  forces 
require  that,  ordinarily,  offenses  committed  by  military  personnel  on  NAVSTA 
Ingleside  be  investigate  and  prosecuted  by  the  military.  However,  there  may  be 
occasions  when  such  offenses  should  be  investigated  by  Texas  dvil  authorities.  The 
procedures  set  forth  herein  are  intended  to  make  the  investigation  of  offenses  more 
expeditious  and  effldent  while  giving  appropriate  consideration  to  the  requirements 
of  the  armed  forces,  the  polides  of  the  dvil  government,  and  other  matters  of  mutual 
interest.  This  MOU  does  not  apply  to  offenses  cognizable  only  under  the  Uniform 
Code  of  Military  Justice  (UCMJ)  nor  does  it  apply  to  investigations  for  administrative 
or  security  purposes. 


3.  JURISDICTIONAL  AREAS.  This  MOU  shall  address  responsibilities  for  the 
investigation  of  offenses  committed  within  the  geographic  area  of  NAVSTA  In^eside, 
where  it  is  understood  the  United  States  maintains  a  proprietary  interest  only. 


4.  INVESTIGATIONS.  The  following  prindples  shall  be  applied  in  determining 
whether  NAVSTA  In^eside,  the  Police  Department,  the  Sheriffs  Department,  or  the 
Naval  Criminal  Investigative  Service  (NCIS)  will  conduct  a  particular  investigation. 
Decisions  to  assume  or  decline  jurisdiction  shall  be  made  promptly  so  that  items  of 
evidentiary  value  will  not  be  lost  or  destroyed. 
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a.  Offenses  committed  on  NAVSTA  Ingleside 

(1)  Traffic  enforcement.  NAVSTA  Ingleside  shall  be  primarily 
responsible  for  traffic  control,  enforcement  of  base  traffic  regulations,  and 
investigation  of  motor  vehicle  accidents. 

(2)  Other  misdemeanor  offenses.  As  used  herein,  a  misdemeanor 
offense  is  an  offense  punishable  imder  the  laws  of  the  State  of  Texas  by  confinement 
of  one  year  or  less.  Investigations  of  misdemeanor  offenses  shall  be  first  conducted 
by  the  military.  If  a  suspect  is  not  subject  to  the  UCMJ,  and  if  the  matter  will  not 
be  pursued  in  any  federal  court,  investigative  jurisdiction  shall  be  referred  to  the 
Police  Department  or  the  Sheriff's  Department  after  the  military  purpose  in 
conducting  such  investigation  has  been  satisfied. 

(3)  Felonies.  As  used  herein,  a  felony  is  an  offense  punishable 
under  the  laws  of  the  State  of  Texas  by  confinement  for  more  than  one  year.  The 
NCIS  is  normally  responsible  for  the  investigation  of  felonies  aboard  NAVSTA 
Ingleside.  NCIS  will  coordinate  with  the  Police  Department  or  Sheriff's  Department 
whenever  investigative  matters  warrant  the  attention  or  assistance  of  the  Police  or 
Sheriff's  Departments. 

b.  Offenses  committed  outside  NAVSTA  Ingleside 

(1)  The  Police  Department  or  the  Sheriff's  Department  will  normally 
be  responsible  for  the  initial  investigation  of  offenses  committed  outside  the  Navsd 
Station.  However,  when  it  appears  a  military  member  may  be  subject  to  prosecution 
imder  the  UCMJ,  the  Police  Department  or  the  Sheriff's  Department  shall  inform 
NCIS  of  the  incident  and  give  them  the  opportunity  to  participate  in  the 
investigation.  Thereafter,  the  investigation  shall  be  conducted  as  provided  in 
subsection  4.a.  above. 

(2)  Investigations  initiated  by  the  military  may  be  pursued  by  the 
military  to  the  extent  military  interests  dictate. 

(3)  It  is  imderstood  that  no  state  has  the  right  or  power  to  interfere 
with  the  Federal  Government  in  the  proper  performance  of  its  authorized  functions. 
Federal  supremapy  dictates  that,  among  other  matters,  the  Police  Department  or  the 
Sheriff's  Department  may  not  arrest  and  detain  for  trial  any  member  of  the  armed 
forces  for  alleged  violation  of  Texas  law  done  in  the  lawful  performance  of  official 
duties  or  done  pursuant  to  lawful  orders. 

c.  Offenses  against  the  United  States.  Notwithstanding  the  provisions  of 
section  4,  above,  when  it  appears  that  an  offense  involves  fraud  against  the  United 
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States  or  damage  to,  or  misai^ropriation  or  larceny  of,  U.S.  property,  or  any  violation 
of  the  criminal  laws  of  the  United  States,  the  investigation  shall  be  conducted  hy 
NdS  and  other  appropriate  federal  authorities. 


5.  DEMONSTRATIONS.  In  the  event  of  a  demonstration,  the  following  actions 
will  be  taken: 

a.  If  the  demonstrators  are  located  ac^aoent  to  the  Naval  Station,  the  Police 
Department  or  Sheriffs  Department  shall  normally  have  cognizance  over  the  arrest 
of  the  demonstrators  if  the  need  arises  and  Police  or  Sheriff  Department  personnel 
are  present.  The  commanding  officer  (CO)  of  the  Naval  Station  retains  the  inherent 
authority  to  take  the  necessaiy  steps  to  protect  the  security  of  the  installation. 

b.  If  the  demonstrators  attempt  to  enter  the  Naval  Station  unlawfully,  the 
Naval  Station  security  force  shall  detain  the  demonstrators  until  th^  can  be  turned 
over  to  Police  Department  or  Sheriffs  Department  personnel.  NAVSTA  Ing^eside 
shall  request  assistance  from  the  Police  Department  and  Sheriffs  Department  when 
necessaiy.  When  requested,  the  Police  Department  and  /  or  Sheriffs  Department 
personnel  shall  assist  in  control  of  demonstrators — ^including  the  arrest  of 
demonstrators  when  necessary. 

c.  If  the  demonstrators  are  physically  located  on  NAVSTA  Ingleside, 
NAVSTA  security  shall  when  necessaiy  detain  the  demonstrators  until  they  can  be 
turned  over  to  Police  Department  or  Sheriffs  Department  personnel.  When 
necessaiy,  NAVSTA  Ingleside  will  request  Police  Department  and  /  or  Sheriffs 
Department  personnel  to  come  on  board  NAVSTA  In^eside  to  assist  in  control  of 
such  demonstrators — ^including  the  arrest  of  such  demonstrators  when  necessary. 


6.  REPORTING  INJURIES 

a.  Internal  Navy  regulations  require  that,  when  Navy  commands  are 
contacted  by  nonmilitaiy  law  enforcement  organizations  in  connection  with 
investigative  matters,  the  matter  must  be  referred  to  NCIS  for  coordination. 
Accordingly,  any  release  of  information  concerning  investigative  matters  must  first 
be  coordinated  with  NCIS.  If  NCIS  permission  is  obtained,  NAVSTA  In^eside  shall 
immediately  report  to  the  Police  Department  or  the  Sheriffs  Department  by 
telephone— and  in  writing  as  soon  thereafter  as  is  practicable — the  identities  of 
persons  involved  and  drcumstances  of  each  occurrence  of  the  following  categories  of 
usuries  that  are  treated,  or  otherwise  discovered,  by  personnel  of  NAVSTA  In^eside: 

(1)  Iiyuries  to  any  person  inflicted  by  means  of  a  knife,  gun,  pistol, 
or  other  deadly  weapon,  in  apparent  violation  of  any  law  of  the  State  of  Tmcas;  and 
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(2)  all  suspected  cases  of  child  abuse  or  sexual  molestation  of  minors 
within  the  cognizance  of  the  State  of  Texas.  The  above  information  will  not  be 
withheld  from  the  Police  and  SherifTs  Departments  unless  there  is  a  valid  military 
or  investigative  reason  to  do  so. 

b.  The  Police  Department  and  the  Sheriffs  Department  shall  likewise 
report  to  NAVSTA  In^eside  the  identities  of  persons  involved  and  drcumstanoes  of 
each  occurrence  of  the  following  categories  of  usuries  that  are  discovered  by,  or 
become  known  to,  the  Police  Department  or  Sheriffs  Department: 

(1)  Serious  injuries  to  militaiy  personnel  occurring  off  base;  and 

(2)  serious  usuries  to  dependents  of  militaxy  members  assigned  to 
NAVSTA  In^eside  which  occur  off-base.  With  regard  to  these  categories  of  iiyuries, 
it  is  understood  that  the  Police  Department  or  the  Sheriffs  Department  cannot  order 
or  instruct  the  local  community  hospitals,  or  any  ph3rsician,  to  forward  injury  reports 
to  NAVSTA  Ingleside;  however,  the  Police  Department  and  the  Sheriffs  Department 
shall,  upon  request,  provide  to  NAVSTA  In^eside  copies  of  any  such  iiduiy  reports 
that  may  be  acquired  by  the  Police  Department  or  Sheriffs  Department. 


7.  ARRESTS  ON  NAVSTA  INGLESIDE 

a.  Entry  onto  NAVSTA  In^eside  by  Police  D^artment  or  Sheriffs 
Department  persormel  will  be  with  the  prior  permission  of  the  CO  or  designated 
representative. 

b.  All  arrests  will  be  made  pursuant  to  a  valid  arrest  warrant  unless 
otherwise  authorized  by  the  CO,  executive  officer  (XO),  or  their  designated 
representative. 

c.  When  the  delivery  of  any  military  member  or  civilian  employee  is 
requested  by  civil  authorities,  the  person  desiring  the  arrest  will  bring  the  arrest 
warrant  to  ^e  Security  Office.  It  is  understood  that  the  Security  Office  is  required 
to  consult  with  a  judge  advocate  to  determine  the  validity  of  the  arrest  warrant.  In 
the  case  of  a  military  member,  delivery  will  only  be  effected  upon  completion  of  the 
agreement  contained  in  Appendix  A-6-b  of  the  Manual  of  the  Judge  Advocate 
General,  a  copy  of  which  is  appended  to  this  Agreement  for  ease  of  reference.  Once 
the  valiffity  of  the  warrant  is  established,  the  warrant  will  be  delivered  at  a  place  to 
be  determined  by  the  security  officer.  Civilians  cannot  be  compelled  to  report  to  a 
designated  place  for  delivery  of  a  warrant. 
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d.  Deliveiy  of  a  member  or  civilian  mi^loyee  pursuant  to  a  proper  warrant 
may  be  reused  only  in  the  following  limited  circumstances: 

(1)  Where  a  militaxy  accused  is  pending  trial  by  court-martial;  or 

(2)  when  the  CO  determines  that  extraordinaxy  drcumstances  exist 
which  indicate  that  deliveiy  should  be  refused. 

e.  The  above  procedures  do  not  apply  to  out-of-state  fugitive  warrants. 


8.  PERIOD  OF  AGREEMENT.  The  undersigned  agree  to  cooperate  fully  in 
canying  out  the  policies  and  procedures  set  forth  in  the  forgoing  Agreement,  whidi 
shall  remain  in  force  [for  a  q>ecified  period]  commencing  on  the  date  last  subscribed 
below.  This  Agreement  may  be  modified  by  mutual  consent  or  unilaterally  by  thirty 
(30)  dajrs  written  notice  to  the  other  subscribing  officials  or  their  successors.  Hie 
provisions  of  this  MOU  shall  be  reviewed  evmy  two  (2)  3rear8,  with  the  first  to  be 
conducted  during  November  19 _ . 


[SIGNATURES  OF  REPRESENTATIVES] 
Attachment:  Copy  of  JAGMAN,  App.  A-6-b 


Naval  Justice  School 

Publication  21  - 18 


SJADeddKMk 
Rev.  S/94 


CHAPTER  TWENTY-TWO 
FREEDOM  OF  EXPRESSION 

Section  Pi^ 

2201  Ri^t  to  Peaceable  Assembly . 22>1 

2202  Printed  Materials . 22-2 

2203  Establishment  Clause  Issues . 22-3 

2204  Rdigious  Accommodation . 22-3 

2205  Writing  or  Publishing  Materials . 22-5 

2206  Politicri  Activities . 22-5 

2207  Redress  of  Grievances . 22-6 

2208  The  Board  for  the  Correction  of  Naval  Records  CBCNR)  . .  22-9 

2209  Naval  Discharge  Review  Board  (NDRB)  . 22-13 

2210  Article  138  Complaints . 22-15 


Appendix  A 

Checklist  for  OEGCMJ  Review  of 

Article  138  Complaints . 22-17 


CHAPTER  TWENTY-TWO 
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2201  RIGHT  TO  PEACEABLE  ASSEMBLY 

A.  On-base  demonstrations.  A  CO  may  prohibit  an  on-base  demonstration 
which  "could  result  in  interference  with  or  prevention  of  orderly  accomplishment  of 
the  mission  of  the  installation,  or  present  a  dear  danger  to  loyalty,  disdpline,  or 
morale  of  the  troops."  DOD  Directive  1325.6,  para.  in.£.  This  test  is  narrowly 
drawn,  both  to  protect  substantial  govommental  interests  and  withstand  judicial 
scrutiny.  Prior  authorization  of  an  on-base  demonstration  wiU  not  shield 
partidpants  firom  prosecution  for  unlawful  conduct. 

B.  Off-base  demonstrations.  Commanders  may  prohibit  servicemember 
partidpation  outright  in  off-base  demonstrations  while  the  members  are  "on  duty" 
(i.e.,  during  working  hours),  in  a  foreign  coimtry,  when  breach  of  law  and  order  is 
reasonably  antidpated,  when  violence  is  likely  to  result,  or  when  the  demonstration 
involves  overtly  discriminatory  organizations.  In  addition,  the  commander  can 
prohibit  attendance  at  an  off-base  demonstration  in  uniform  in  accordance  with 
DOD  Directive  1334.1,  under  the  following  circumstances:  at  any  subversive- 
oriented  meeting  or  demonstration;  in  connection  with  political  activities;  and  when 
wearing  the  uniform  would  tend  to  bring  discredit  to  the  armed  forces  or  create  the 
appearance  that  the  service  endorses  the  member's  attendance. 

C.  Off-base  gathering  places.  Under  OPNAVINST  1620.2A  and  MCO 
1620.2C,  armed  forces  disdplinary  control  boards,  operating  under  the  cognizance  of 
the  area  coordinator,  have  the  authority  to  declare  places  "off-limits"  where 
conditions  exist  that  are  detrimental  to  the  good  discipline,  health,  morals,  welfare, 
safety  and  morale  of  armed  forces  personnel.  The  CO  also  has  authority  to  act 
independently  in  emergency  situations.  The  federal  courts  will  consider  the  decision 
to  declare  an  establishment  "off  limits"  as  final  and  not  subject  to  review  by  the 
courts  providing  the  command  has  followed  service  procedures.  Servicemembers 
firequenting  an  establishment  duly  declared  "off  limits"  would  be  subject  to 
prosecution  for  violation  of  a  lawful  order. 

D.  Membership  in  organizations.  Passive  membership  in  any  organization 
by  servicemembers  cannot  be  prohibited.  Organizational  activities  (such  as 
distributing  of  materials,  recruiting  new  members,  or  attending  an  on-base  meeting) 
may,  however,  be  proscribed  by  a  CO  when  thqy  present  a  clear  danger  to  installation 
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security,  orderly  accomplishment  of  the  command's  mission,  or  preservation  of 
morale,  discipline,  and  readiness.  Organizations  which  actively  advocate  racially 
discriminatory  policies  with  respect  to  their  membership  (such  as  the  Ku  Klux  Klan) 
may  be  restricted  by  the  CO  from  forming  affiliations  aboard  a  naval  ship  or  shore 
facility  and  the  attendant  solicitation  of  membm^. 


2202  PRINTED  MATERIALS 

A.  Possession  of  printed  material.  In  accordance  with  paragraph  1ILA.2. 
of  DOD  Directive  1325.6,  "the  mere  possession  of  unauthorized  printed  material  may 
not  be  prohibited  . . . .”  Naturally,  this  broad  statement  does  not  permit  the 
unauthorized  possession  of  classified  material.  In  addition,  possession  of  material  for 
the  purpose  of  making  an  illegal  distribution  is  prohibited  and  the  material  may  be 
impounded  if  the  commander  determines  that  an  attempt  will  be  made  to  distribute 
it.  Such  determinations  cannot  be  made  arbitrarily,  but  must  be  based  on  probable 
cause  supported  by  objective  facts  (e.g.,  numerous  copies  of  the  same  publication). 

B.  Distribution  of  printed  material 

1.  Official  outlets.  Artide  4314f  of  the  Nauy  Exchcaige  Manual 
contains  very  broad  guidelines  for  screening  pornographic  or  oUier  materials 
inappropriate  for  sale  m  the  military.  Commanders  are  required  to  spply  a 
consistent  standard  to  all  publications.  To  avoid  ad  hoc  censorship,  however, 
paragraph  III.A.1.  of  DOD  Directive  1325.6  prohibits  commanders  from  den3ring  the 
sale  of  a  specific  issue  of  a  publication  which  is  otherwise  authorized  for  distribution 
through  offidal  outlets. 

2.  Unoffidal  outlets.  Commanders  may  require  that  prior  approval 
be  obtained  for  any  distribution  on  a  military  installation  to  determine  whether  the 
distribution  would  present  a  "clear  danger"  to  the  loyalty,  discipline,  or  morale  of 
military  perrsonnel  or  "materially  interfere"  with  the  accomplishment  of  a  military 
mission.  Local  implementing  directives  must  be  couched  carefully  to  avoid  an  attack 
that  the  regulation  is  overbroad.  Distributors  should  be  advised  that  command 
approval  to  distribute  is  neither  an  endorsement  of  the  publication  nor  a  shield 
against  subsequent  punishment  for  any  unlawful  actions  in  cormection  with  the 
distribution. 
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2203  ESTABLISHMENT  CLAUSE  ISSUES 

The  three-part  test  developed  in  Lemon  v.  Kurtzman,  403  U.S,  §  602 
(1971),  is  sq;>plied  to  determine  whether  governmental  action  has  run  afoul  of  the  first 
amendment  guarantee  of  s^aration  of  church  and  state. 

A.  Criteria.  The  government  action  must: 

1.  Have  a  secular  legislative  purpose; 

2.  have  a  principal  or  primary  effect  that  neither  advances  nor 
inhibits  religion;  and 

3.  not  foster  an  excessive  government  entan^ement  with  religicm. 

B.  Application.  The  common  application  of  this  test  in  recent  years  is 
evaluating  the  constitutionality  of  nativity  scenes.  Tliese  displays  may  be  held  lawful 
under  the  Lemon  test  if  part  of  a  larger  display  Ujynch  v.  Doiindly,  465  U.S.  $  668 
(1984)],  as  contrasted  with  placing  the  display  at  an  inherently  governmental 
location.  American  Civil  Liberties  Union  v.  City  of  Birmingham,  791  F.2d  1561  (6th 
Cir.  1986)  (Nativity  scene  located  alone  in  firont  of  City  Hall  violated  the 
establishment  clause).  For  a  discussion  of  religious  di^lays  on  a  military 
installation,  sea  Jewish  War  Veterans  v.  United  States,  695  F.  Supp.  3  (D.D.C.  1988). 


2204  REUGIOUS  ACCOMMODATION 

A.  References 

1.  10  U.S.C.  §§  774,  6031 

2.  US.  Navy  Regulations,  1990,  Article  0817 

3.  SECNAVINST  1730.8,  Subj:  ACCOMMODATION  OF 
RELIGIOUS  PRACTICES 

4.  DOD  Directive  1300.17,  Subj:  ACCOMMODATION  OF 
RELIGIOUS  PRACTICES  WITHIN  THE  MILITARY  SERVICES 

B.  General.  Notwithstanding  the  "establishment  clause”  of  the  first 
amendment  and  the  notion  of  separation  of  church  and  state,  federal  law  provides  for 
a  Navy  Chaplains  Corps  and  requires  CX^  to  "cause  divine  services  to  be  conducted 
on  Sunday."  The  statute,  10  U.S.C.  §  6031,  also  permits  chaplains  to  conduct  divine 
services  according  to  the  maimer  and  form  of  their  faiths. 


Naval  Justice  School 
PubUcatlon 


22-3 


SJADeskbook 
Rev.  3/94 


Part  IV  -  Installation  Law 


C.  Reasonable  accommodation  of  relipoua  practices.  The  accommodation 
of  a  member's  religious  practice  depends  upon  military  necessity,  and  that 
determination  of  military  necessity  rests  entirely  with  the  CO.  SECNAVINST  1730.8 
provides  guidelines  to  be  used  by  the  naval  service,  in  the  exercise  of  command 
discretion,  concerning  the  accommodation  of  religious  practices.  Commanders  may 
accommodate  a  variety  of  religious  requests  including  requests  relating  to  dietary 
observances.  Sabbath  observance's,  and  religious  clothing,  l^ligious  jewelry  remains 
subject  to  pertinent  uniform  regulations. 


D.  Religious  apparel.  Religious  articles  which  ore  no/ visible  may  be  worn 
with  the  uniform  as  long  as  they  do  not  interfin’e  with  the  performance  of  the 
member's  military  duties.  Religious  articles  which  are  visible  may  be  authorized  for 
wear  with  the  m^orm  if  they  are  neat  and  discreet  and  do  not  interfere  with  the 
prqpm:  wearing  of  the  uniform  or  the  member's  duty  performance.  Religious  items 
may  not  be  worn  with  historical  or  ceremonial  u^orms,  while  participating  in 
ceremonial  details,  or  during  basic  military  skills  training. 


E.  Factors  bearing  on  a  request.  Commanders  may  consider 

1.  Hie  importance  of  military  requirements,  including  individual 
readiness,  unit  cohesion,  health,  safety,  morale  and  discipline; 


2.  the  religious  importance  of  the  accommodation  to  the  requester; 

3.  the  cumulative  impact  of  repeated  accommodations  of  a  similar 

nature; 

4.  alternative  means  available  to  meet  the  requested  accommodation; 

and 

5.  previous  treatment  of  the  same  or  similar  requests  made  for  other 
than  religious  reasons. 


F.  Denials.  SECNAVINST  1730.8  also  provides  that  any  visible  item  or 
article  of  religious  apparel  may  not  be  worn  with  the  uniform  until  sqiproved.  When 
a  commander  denies  a  religious  accommodation  request,  the  member  must  be  advised 
that  he  has  a  rig^t  to  request  a  review  of  the  refusal  by  the  Chief  of  Naval 
Operations  (CNO)  or  the  Commandant  of  tiie  Marine  Corps  (CMC).  Hiat  review  will 
normally  occur  within  30  days  following  the  request  for  review  for  cases  arising  in  the 
United  States,  and  within  60  days  overseas.  If  accommodation  is  not  in  the  best 
interest  of  the  unit,  and  continued  tension  between  the  unit's  requirements  and  the 
individual's  religious  beliefs  is  apparent,  the  command  may  take  administrative 
action,  including  reassignment,  reclassification,  or  separation. 
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2205  WRITING  OR  PUBLISHING  MATERIALS 

Sections  401.2  and  403.4  of  the  Navy  Public  Affairs  Policy  and 
Regulations,  SECNAVINST  5720.44,  provide  for  prior  security  and  policy  review  of 
certain  materials  prepared  by  naval  personnel.  Writers  must  submit  their  material 
for  review  before  the  manuscript  is  given  to  a  prospective  publisher.  The  review 
seeks  to  prevent  the  unauthorized  release  of  classified  material  and  to  ensure  that, 
if  the  author  purports  to  state  government  policy,  the  policy  is  stated  correctly. 
Permission  to  publish  is  not  a  grant  of  immunity.  Publication  could  violate  a  numb^ 
of  statutes  or  regulations,  depending  on  its  content.  For  example.  Article  1121.2  of 
U.S.  Navy  Regulations,  1990,  prohibits  any  public  [q;)eech  or  article  which  is 
"prejudicial  to  the  interests  of  the  United  States."  From  a  standards  of  conduct 
perspective,  servioemembers  may  not  use  government  time  or  resources  for  personal 
writing.  Conversely,  the  publication  of  "imderground  newspapers"  by  military 
personnel  off-base,  on  their  own  time,  and  with  private  resources  is  not  in  itself 
prohibited.  See  "Standards  of  Conduct"  in  this  Deskbook  for  a  discussion  of  honoraria 
in  connection  with  private  writings. 


2206  POUTTCAL  ACTTVITIES 
A  References 

1.  DOD  Directive  1344.10,  Subj:  POLITICAL  ACnvmES  BY 
MEMBERS  OF  THE  ARMED  FORCES  ON  ACTIVE  DUTY 

2.  SECNAVINST  5370.2,  Subj:  STANDARDS  OF  CONDUCT  AND 
GOVERNMENT  ETHICS 

3.  MILPERSMAN,  art.  6210140. 

4.  MCO  5370.7 

B.  Scope.  Members  on  active  duty  (i.e.,  full-time  duty  in  the  active  military 
service  for  more  than  30  days)  are  prohibited  from  engaging  in  partisan  political 
activity.  "Partisan  political  activity"  is  activity  in  support  of,  or  related  to,  candidates 
representing,  or  issues  specifically  identified  with,  national  or  state  political  parties 
and  associated  or  ancillary  organizations.  Consult  SECNAVINST  5370.2  for  a 
laundry  list  of  political  do's  and  don'ts.  Questions  recur  on  the  following  rules: 

1.  Members  may  sign  a  petition  in  their  private  capacity  for  specific 
legislative  action; 


a 
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2.  a  member  may  write  a  nonpartisan  letter  to  the  editor  of  a 
newspaper  e3q)ressing  personal  views  on  public  issues; 

3.  members  may  display  a  political  sticker  on  their  private 
automobile,  but  not  a  large  political  sign; 

4.  a  member  may  not  participate  in  any  organized  effort  to  provide 
voters  with  transportation  to  the  polls;  and 

5.  regular,  Reserve,  or  retired  members  on  active  duty  (more  than 
180  days),  except  as  otherwise  authorized  by  law,  may  not  hold  elective  or  appointive 
civil  office  in  the  federal  or  state  government  (or  any  political  subdivision).  This  rule 
in  DOD  Directive  1344.10  does  not  prohibit  membership  in  fire  departments,  rescue 
squads,  or  similar  organizations. 


2207  REDRESS  OF  GRIEVANCES 

A.  Unions-  Servicemembers  are  prohibited  firom  joining,  organizing,  or 
recognizing  military  unions  under  10  U.S.C.  §  976,  as  implemented  by  SECNAVINST 
1600.1.  A  military  labor  organization  is  any  entity  that  attempts  to  engage  in 
bargaining  on  behalf  of  a  servicemember  concerning  the  terms  of  service,  representing 
servicemembers  concerning  military  grievances,  or  any  demonstration  activity  to 
recruit  members.  Servicemembers  may  participate  in  command>authorized  councils 
or  any  lawful  councU  not  constituting  a  milits^  labor  organization. 

B.  Request  mast.  Article  0820  of  U.S.  Navy  Regulations,  1990,  provides 
that  the  CO  shall:  "[Alfford  an  opportunity,  with  reasonable  restrictions  as  to  time 
and  place,  for  the  personnel  under  his  or  her  command  to  make  requests,  reports  or 
statements  to  the  commanding  officer,  and  shall  ensure  that  they  understand  the 
procediires  for  making  such  requests,  reports  or  statements. .  .  ."  Article  1151.1  adds: 
"The  rig^t  of  any  person  in  the  naval  service  to  rommunicate  with  the  commanding 
officer  in  a  proper  time,  and  at  a  proper  time  and  place,  shall  not  be  denied  or 
restricted."  This  rig^t  does  not  extend  the  ri^t  to  a  "personal  audience"  with 
officials  above  the  member's  CO  in  the  chain  of  command. 

C.  Complaint  of  wrongs 

1.  Against  the  CQ.  Article  138,  UCMJ,  provides  a  vehicle  for  redress 
of  grievances  for  any  member  who  feels  wronged  by  his  CO.  Article  138  complaints 
are  discussed  in  detail  in  section  2210  below. 
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2.  Against  another  superior.  Article  1150  of  U.S.  Navy  Regulations, 
1990,  provides: 

If  any  person  in  the  naval  service  considers  him-  or  herself 
wrong^  by  an  act,  omission,  decision  or  order  of  a  person 
who  is  superior  in  rank  or  command,  that  person  shall  not 
fail  in  maintaining  a  respectful  bearing  toward  such 
superior,  but  may  report  the  wrong  to  the  proper  authority 
for  redress  in  the  manner  provided  in  this  article. 

The  GrCMA  shall  inquire  into  the  matter  and  take  such  action  as  may  be  warranted. 
To  the  extent  possible,  the  GCMA  will  follow  the  guidance  relating  to  review  of  article 
138  complaints  in  chapter  m  of  the  JAG  Manual. 

D.  Inspector  General.  Article  0311  of  U.S.  Navy  Regulations  1990,  charges 
the  Naval  Inspector  General  with  the  inquiiy  "into  and  the  report  upon  any  matter 
which  affects  the  discipline  or  military  efllciency  of  the  Department  of  the  Navy." 
The  Office  of  the  Nav^  Inspector  General,  though,  would  become  involved  in  ^e 
investigation  of  an  individual  grievance  only  collaterally  as  part  of  a  broader 
investigation  (e.g.,  an  investigation  into  safety  conditions  at  a  command).  A  position 
of  Inspector  General  exists  at  Headquarters,  U.S.  Marine  Corps,  and  at  most  msyor 
commands  in  the  Marine  Corps. 

£.  Right  to  petition  anv  member  of  Congress 

1.  Congressional  correspondence.  Under  10  U.S.C.  §  1034,  "[n]o 
person  may  restrict  any  member  of  an  armed  force  in  commimicating  with  a  member 
of  Congress,  unless  the  commimication  is  unlawful  or  violates  a  regulation  necessary 
to  the  security  of  the  United  States."  This  provision  is  repeated  in  Articles  1154  and 
1155  of  U.S.  Navy  Regulations,  1990. 

2.  Group  petitions.  Local  regulations  typically  require 
servicemembers  to  obtain  the  base  commander's  approval  before  circulation  on  base 
of  petitions  addressed  to  members  of  Congress.  The  statutory  bar  in  10  U.S.C.  §  1034 
(1976)  applies  only  to  an  individual  servicemember's  ability  to  submit  a  petition 
directly  to  Congress,  and  not  to  group  petitions. 

F.  Equal  opportunity.  The  Department  of  the  Navy  fully  supports  equal 
opportimity.  To  ensure  equal  opportunity  and  to  guarantee  nondiscriminatoiy 
treatment  within  the  naval  commxmity,  two  separate  and  distinct  grievance  systems 
are  in  place. 


1.  Federal  civilian  employees  are  entitled  to  an  initial  investigation 
and  review  of  complaints,  followed  by  appeal  to  the  Equal  Employment  Opportunity 
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Commission  (EEOC),  and  tho  option  to  file  a  civil  action  in  U.S.  district  court.  This 
process  is  governed  by  guidance  promulgated  by  the  EEOC  and  the  Office  of 
Personnel  Management  (0PM),  which  has  been  incorporated  by  reference  as  Navy 
policy  (SECNAVINST  12720.5).  These  procedures  do  not  apply  to  military  members. 

2.  OPNAVINST  5354.1  implements  the  Navy  Equal  Opportunity 
Program  for  military  members.  The  instruction  sets  out  the  ri^ts  and 
responsibilities  for  all  active-duty  Navy  and  Naval  Reserve  units  and  personnel. 
Military  members  who  perceive  that  they  have  been  discriminated  against  or 
harassed  should  attempt  to  resolve  the  complaint  at  the  lowest  level  possible  and  use 
fully  the  chain  of  command.  To  accomplish  this  goal,  the  military  grievance 
procure  is  divided  into  two  categoric,  iiiformal  and  formal. 

a.  The  informal  grievance  procedure  attempts  to  resolve  the 
complaint  with  the  person  or  persons  involved.  Assistance  of  the  immediate 
supervisor  involving  the  complaint  may  be  requested.  Normally,  complaints  are 
handled  orally  at  this  stage,  but  the  servicemember  may  elect  to  pursue  the  matter 
in  writing.  If  the  immediate  supervisor  is  the  object  of  the  complaint,  the  complaint 
should  be  presented  to  the  next  senior  in  the  chain  of  command.  If  the  discrimination 
complaint  caimot  be  resolved  at  this  level,  the  servicemember  has  the  rig^t  to  a 
request  mast  to  discuss  the  matter  with  the  CO.  If  the  matter  cannot  be  resolved 
between  the  servicemember  and  the  CO,  the  CO  is  required  to  advise  the  complainant 
of  his  /  her  ri^t  to  submit  a  formal  complaint  and  the  method  for  submission. 

b.  The  formal  discrimination  grievance  procedure  set  out  in 
OPNAVINST  5354.1  incorporates  the  article  138  /  article  1150  Navy  regulations 
complaint  procedure  in  full.  If  the  discrimination  complaint  is  not  resolved  under  the 
informal  grievance  procedure,  the  complaint  is  handled  purely  as  an  article  138 
complaint,  requiring  compliance  with  the  procedures  set  out  in  chapter  m  of  the  JAG 
Manual. 


c.  If  the  servicemember  is  not  satisfied  that  the  complaint  has 

been  or  will  be  properly  resolved  by  the  chain  of  command,  the  member  may  transmit 
the  complaint  via  the  Inspector  (jleneral's  "Fraud,  Waste,  and  Abuse  Hotline."  The 
Hotline  may  be  used  to  report  discriminatory  practices,  particularly  sexual 
harassment. 

G.  Other  tools  to  redress  grievances.  Other  mechanisms  to  redress 
grievances  include  Artide  138,  UCMJ,  complaints  and  petitions  to  the  Board  for  the 
Correction  of  Naval  Records  or  the  Naval  Discharge  Review  Board.  These  more 
complex  topics  are  discussed  below. 
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2208  THE  BOARD  FOR  THE  CORRECTION  OF  NAVAL  RECORDS 
(BCNR) 

A.  References 

1.  10  U.S.C.  §  1552 

2.  MILPERSMAN,  art.  5040200 

3.  MARCORSEPMAN,  fig.  1-2 


B.  Background.  Before  1946,  the  only  method  of  redress  was  the  private 
biU  in  Congress,  presenting  a  problem  akin  to  early  federal  tort  claims.  Tim  BCNR 
was  created  by  the  Reorganization  Act  of  1946.  Each  service,  including  the  Coast 
Guard,  has  its  own.  BCNR  is  composed  of  about  46  civilians;  many  have  a  military 
background,  but  that  es^rience  is  not  required.  Three  members  constitute  a  quorum 
to  hear  cases  to  determine  the  existence  of  an  error  or  an  injustice  and  make 
appropriate  recommendations  to  the  Secretary  of  the  Navy  (SECNAV).  Each  board 
has  an  executive  director.  The  BCNR  is  divided  into  sections  including  a  disability 
section,  discharge  section,  pay  section,  and  performance  section. 

C.  Scope  of  review.  Any  member  or  former  member  or  any  other  person 
considered  by  the  board  to  be  competent  may  make  an  application.  Applications  to 
BCNR  are  subject  to  several  qualifications.  In  no  event  will  an  application  be 
considered  before  other  administrative  remedies  have  been  exhausted.  When  a  "no 
change"  decision  has  been  rendered  by  the  Naval  Discharge  Review  Board  (NDRB), 
and  a  request  for  reconsideration  by  that  board  has  been  denied,  a  petition  may  then 
be  filed  with  the  BCNR.  In  addition  to  its  power  to  consider  applications  concerning 
discharges  adjudged  by  GCM's  (something  the  NDRB  may  not  do),  BCNR  may  also 
review  cases  involving: 

1.  Requests  for  physical  disability  discharge  and,  in  lieu  thereof, 
retirement  for  disability; 

2.  requests  to  change  the  character  of  a  discharge  or  eliminate  the 
discharge  and  restore  to  duty; 

3.  removal  of  derogatoiy  materials  firom  official  records  (such  as 
fitness  reports,  performance  evaluations,  nonjudicial  punishments,  failures  of 
selection,  and  marks  of  desertion); 
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4.  changing  dates  of  rank,  effective  dates  ofpromotion  or  acceptance  / 
commission,  and  position  on  the  active-duty  list  for  officers; 

5.  correction  of  "facts"  and  "conclusions"  in  official  records  (such  as 
lost-time  entries  or  line  of  duty  /  misconduct  findings); 

6.  restoration  of  rank;  and 

7.  pay  and  allowances  items  (such  as  special  pays,  incentive  pay, 
readjustment  pay,  severance  pay,  and  basic  allowance  for  quarters). 

D.  Generic  processing.  The  first  step  is  to  get  all  of  the  applicant’s  records, 
(jet  a  current  copy  of  the  Official  Military  Personnel  File,  making  sure  you  get  all 
the  fiche.  Identify  the  issue  and  prepare  the  DD  Form  149. 

1.  If  the  issue  is  pre-1972,  list  in  the  service  number  of  the  applicant 
in  addition  to  the  social  security  number.  Any  block  having  insufficient  space,  insert 
"see  attached  sheets." 

2.  If  the  member  agrees,  check  the  block  that  3^u  or  they  are  willing 
to  appear  personally.  Recognizing  that  this  is  an  extremely  rare  event  offered  to  less 
than  0.5%  of  the  applicants,  it  shows  BCNR  the  applicant  is  willing  to  go  the  extra 
mile  to  get  the  relief  requested.  BCNR  allows  members  to  appear  when  they  want 
to  see  the  applicant,  particularly  in  disability  cases.  BCNR  will  write  you  and  invite 
you  to  appear.  You  have  30  days  to  work  out  a  docket  date  on  which  counsel  and 
witnesses  can  appear  with  the  examiner.  After  that,  BCNR  will  docket  the  case  and 
proceed  with  or  without  you. 

3.  In  Block  8a,  tell  BCNR  what  you  want.  If  you  don't  ask  for  it,  you 
won't  get  it.  Make  conditional  requests  as  appropriate  (e.g.,  pull  my  fitness  report, 
expunge  my  failure  of  selection,  put  me  in  zone  as  if  for  the  first  time).  BCNR  can 
do  most  anything.  If  you  have  old  references  pertinent  at  the  time,  include  a  copy  in 
your  application.  Don't  assume  BCNR  has  it  all.  They  don’t.  Old  regulations  are 
available  under  a  FOIA  request  to  headquarters.  Major  commands  often  keep 
superseded  directives  for  five  years  for  reference  purposes.  List  support,  statements, 
and  enclosures  in  Block  10. 

4.  The  "Date  of  Discovery"  is  critical.  The  more  timely  the  better. 
BCNR  will  always  consider  applications  fUed  within  three  years  of  discovery  of  the 
error  or  iiyustice.  If  filed  later,  you  have  to  justify  the  delay  and  explain  the 
extraordinary  reasons  which  prevented  a  timely  filing.  BCNR  is  authorized  to  excuse 
untimely  filings  in  the  interest  of  justice.  The  "I  didn't  know"  excuse  will  rarely 
prevail;  service  regulations  place  the  burden  of  ensuring  that  records  are  accurate 
squarely  on  the  shoulders  of  the  servicemember.  The  member  may  obtain  review  if 
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they  can  credibly  bring  the  di^very  date  within  the  three-year  period  (e.g.,  "I  didn't 
realize  this  was  an  error  or  iiyustice  until  my  lawyer  anal3rzed  it"). 

5.  Put  applicant's  hoiM  address  on  the  bottom  to  avoid  delay  in  the 
event  of  transfer.  Send  it  off  to:  The  Board  for  the  Correction  of  Naval  Records, 
Department  of  the  Navy,  Washington,  DC  20370.  The  application  need  not  go  via 
chain  of  command.  For  Marines  contesting  performance  evaluations,  applications  are 
forwarded  via  HQMC  (PE-5  /  PERB). 

E.  Strategies  and  tactics 

1.  If  challenging  the  substantive  accuracy  of  a  fitness  repmt,  you 
have  to  back  up  your  claim  with  statements.  You  have  to  find  people  who  can 
comment  on  the  inaccuracy  of  the  record  by  virtue  of  their  official  position,  capacity 
to  observe,  judgment,  etc. 

2.  If  attacking  the  procedures,  use  the  regulation.  The  government 
is  bound  to  follow  its  own  regulations.  If  the  government  fails  to  follow  the  regulation 
to  the  prejudice  of  the  servicemember,  you  may  be  able  to  get  some  relief. 

3.  A  common  complaint  is  adverse  information  in  the  service  record 
which  is  not  referred  to  the  servicemember  for  rebuttal.  Whether  material  is 
"adverse"  depends  on  Navy  regulations  and  service  regulations  on  fitness  report 
preparation.  The  concept  of  "adverse"  is  espedally  problematic  in  our  inflated  system 
of  evaluations.  Argue  the  circumstances.  BCNR  may  remove  the  report  or  give  you 
the  opportunity  now  to  write  a  rebuttal.  This  latter  "relieP  is  not  worth  very  mudi. 
You  need  to  argue  that  the  untimeliness  of  the  rebuttal  makes  this  relief  unfair. 

F.  BCNR  action.  BCNR  sends  a  letter  to  notify  you  ofyour  docket  number. 
Call  up  and  ask,  "Who  is  my  examiner?"  Examiners  are  nonlawyers  who  develop  the 
case  and  present  it  to  the  panel.  A  lawyer  may  chop  the  case,  but  it's  unlikely  that 
a  lawyer  will  present  it.  Call  the  examiner  to  say  you  are  ready,  willing,  and  able  to 
provide  any  additional  assistance  the  examiner  needs  to  prepare  the  case  for 
presentation  to  the  BCNR  panel. 

1.  BCNR  won't  do  an3rthing  until  they  retrieve  the  memb^'s  fiche. 
Having  requested  them  yourself,  you  will  know  exactly  what  they  are  looking  at.  In 
determining  whether  or  not  material  error  or  an  injustice  exists,  the  board  will 
consider  all  evidence  available  including  all  information  contained  in  the  application; 
briefs  submitted  by,  or  on  behalf  of,  the  applicant;  and  all  available  militaiy  records. 

2.  BCNR  may  request  advisoiy  opinions  from  BUPERS,  CMC,  (XJAG, 
or  whoever  they  think  they  will  get  the  expert  advice  they  need  to  resolve  the 
request.  BCNR  will  send  you  a  copy  of  these  advisory  letters.  Ensure  you  get  them 
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all  including  all  enclosures  and  references.  In  fitness  report  cases,  BCNR  may  go 
back  and  ask  the  reporting  senior  for  conunent.  This  is  more  common  in  the  Navy 
than  in  the  Marine  Corps.  If  the  reporting  senior  chooses  to  comment,  3^u  will  get 
a  copy.  BCNR  will  give  3^u  30  days  to  respond  to  any  outside  input  they  receive.  Do 
your  best  to  rebut  unfavorable  advisoiy  opinions.  Don't  give  up  your  rig^t  to  put  in 
the  last  word. 

3.  All  the  opinions  go  bade  to  the  examiner  who  reviews  the  entire 
package.  When  they  imderstand  and  have  a  good  handle  on  the  case,  th^  will 
docket  it.  The  examiner  will  present  the  case  to  a  panel  of  three  members  of  the 
board.  The  mcaminer  may  or  may  not  offer  a  personal  opinion  on  the  merits  of  the 
application.  The  panel  votes.  If  the  vote  is  not  imanimous,  a  minority  opinion  will 
be  attached. 

G.  BCNR  decision.  SECNAV  has  delegated  to  the  executive  director  the 
authority  to  take  final  action  in  the  following  ten  categories: 

1.  Leave  adjustments; 

2.  retroactive  advancements  for  enlisted  personnel; 

3.  enlistment  /  reenlistment  in  higher  grades; 

4.  entitlement  to  basic  allowances  for  subsistence,  family  separation 
allowances,  and  travel  allowances; 

5.  Survivor  Benefit  Plan  /  Retired  Serviceman's  Family  Protection 
Plan  election; 

6.  physical  disability  retirements  /  discharges; 

7.  service  reenlistment  /  variable  reenlistment  and  proficiency  pay 
entitlements; 

8.  changes  in  home  of  record; 

9.  Reserve  partidpation  /  retirement  credits;  and 

10.  changes  in  former  member's  reenlistment  codes. 
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H.  Follow-up.  BCNR  sends  the  applicant  a  letter  advising  the  member  of 
the  board's  action. 

1.  If  no  relief  is  given,  the  applicant  can  later  ask  BCNR  for 
reconsideration  on  the  basis  of  new  and  significant  additional  information  not 
previously  considered  and  not  previously  available.  Tlie  executive  director  will  decide 
whether  to  permit  reconsideration. 

2.  If  relief  is  provided,  the  applicant  should  request  his  fiche  again 
in  six  months  to  ensure  the  record  has  been  corrected  as  directed  by  BCNR.  If  the 
record  hasn't  been  corrected,  send  a  copy  of  BCNR's  final  action  to  the  offending 
agency  responsible  for  maintaining  the  record;  don't  just  go  back  to  BCNR. 

3.  Expimged  material  goes  into  a  confidential  file  at  BCNR.  The 
"hole"  will  be  replaced  by  a  filler  letter:  "Removed  at  the  direction  of  the  Secretary 
of  the  Navy  ....  No  adverse  inference  is  permissible." 

I.  SECNAV  action.  Iffavorable  action  is  recommended  (and  not  within  the 
delegation  of  authority),  BCNR  will  forward  this  information  to  the  Office  of  the 
Assistant  Secretary  of  the  Navy  for  Manpower  and  Reserve  Affairs  (M&RA)  who  has 
been  delegated  the  authority  to  act  for  the  Secretary  of  the  Navy  in  such  matters. 
BCNR's  report  will  be  prepared  by  the  examiner,  typically  in  an  exceptionally  fair 
manner.  The  report  will  discuss  the  minority  opinion  in  detail.  If,  and  only  IT,  the 
report  of  BCNR  recommends  favorable  action  (in  whole  or  in  part),  the  report  will  go 
to  M&RA  who  will  approve,  disapprove,  or  modify.  Sometimes  M&RA  will  send  it 
back  to  BCNR  asking  for  reconsideration  on  portions  of  relief  denied,  thereby 
signalling  that  they  may  be  disposed  to  favorable  action.  Then  it  goes  back  to  BCNR 
with  a  cover  memorandum.  If  no  relief  is  recommended  by  BCNR,  the  report  will  not 
go  on  to  M&RA. 


2209  NAVAL  DISCHARGE  REVIEW  BOARD  (NDRB) 

A.  References 

1.  10  U.S.C.  §  1553 

2.  SECNAVINST  5420.174,  Subj:  REVIEW  AT  THE  LEVEL  OF 
THE  NAVY  DEPARTMENT  OF  DISCHARGES  FROM  THE 
NAVAL  SERVICE 

3.  MILPERSMAN,  art.  5040200 

4.  MARCORSEPMAN,  fig.  1-2 
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B.  General.  The  NDRB  is  composed  of  five-member  panels  of  active-duty 
Navy  and  Marine  Coips  officers  in  grades  0-4  or  higher.  The  NDRB  panels  sit 
regularly  in  Washington,  DC,  and  also  travel  periodically  to  other  areas  within  the 
continental  United  States.  Tlie  NDRB  may  begin  its  review  process  based  on: 

1.  Its  own  motion; 

2.  the  request  of  a  surviving  member;  or 

3.  the  request  of  a  surviving  spouse,  next  of  kin,  legal  r^resentative 
or  guardian  (if  the  former  member  is  deceased  or  incompetent). 

C.  Scope  of  review.  The  NDRB  is  authorized  to  change,  correct,  or 
otherwise  modify  a  discharge.  By  statute,  NDRB  may  not  review  punitive  discharges 
awarded  as  a  result  of  general  court-martial;  nor  may  it  review  a  discharge  esrecuted 
more  than  15  years  before  the  application.  addition,  the  NDRB  is  not  authorized 
to  do  any  of  the  following: 

1.  Change  any  document  otlier  than  the  discharge  document; 

2.  revoke  a  discharge; 

3.  reinstate  a  person  in  the  naval  service; 

4.  recall  a  former  member  to  active  duty; 

5.  change  reenlistment  codes; 

6.  cancel  reenlistment  contracts; 

7.  change  the  reason  for  discharge  from,  or  to,  physical,  disability; 

8.  determine  eligibility  for  veterans'  benefits;  or 

9.  review  a  release  from  active  duty  before  a  final  discharge  has  been 

issued. 

D.  Action.  To  change,  correct,  or  otherwise  modify  a  discharge  certificate 
or  issue  a  new  certificate,  NDRB  must  be  convinced  that  the  original  certificate  was 
"improperly  or  inequitably"  given. 

1.  In  making  its  determination,  the  board  is  usually  confined  to 
evidence  in  the  former  member's  record  dxiring  the  particular  period  of  naval  service 
for  which  the  discharge  in  question  had  been  issued.  NDRB  may  consider  any 
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information  disclosed  to,  or  discovered  by,  the  naval  service  at  the  time  of  enlistment 
or  other  entiy  into  the  service.  This  evidence  may  include  facts  "found"  by  a  fact¬ 
finding  body  (e.g.,  a  court-martial,  court  of  inquixy,  etc).  Unless  the  former  member 
can  show  coercion,  the  evidence  should  include  charges  and  specifications  to  which 
guilty  pleas  were  appropriately  entered  in  court  or  which  the  former  member 
admitted  in  a  request  for  separation  in  lieu  of  trial  by  court-martial. 

2.  A  discharge  is  deemed  to  be  improper  when  an  error  of  fact,  law, 
procedure,  or  discretion  at  the  time  of  issuance  prejudiced  the  applicant's  rights  or 
when  a  change  in  policy  of  the  applicant's  branch  of  service  is  made  e^ressly 
retroactive  to  the  type  of  discharge  he  was  awarded.  Like  the  BCNR,  NDKB  is  not 
empowered  to  change  any  discharge  to  one  more  favorable  solely  because  the 
applicant  has  demonstrated  exemplary  conduct  and  character  since  the  discharge 
regardless  of  the  length  of  time  that  has  elapsed. 

E.  Secretarial  review.  Action  taken  by  the  NDRB  is  administratively 
reviewable  only  by  the  SECNAV.  If  newly  discovered  evidence  is  presented,  NDRB 
may  recommend  to  SECNAV  reconsideration  of  a  case  formerly  heard,  but  may  not 
reconsider  a  case  without  prior  SECNAV  approval. 

F.  Mailing  address.  Applications  and  other  information  may  be  obtained 
firom  Naval  Discharge  Review  Board,  Department  of  the  Navy,  801  North  Randolph 
Street,  Arlington,  Virginia  22203. 


2210  AR'nCLE  138  COMPLAINTS 

A  Authority.  Article  138,  UCMJ,  provides: 

Any  member  of  the  armed  forces  who  believes  himself  wronged  by  his 
commanding  officer,  and  who,  upon  due  application  to  that  commanding 
officer,  is  refused  redress,  may  complain  to  any  superior  commissioned 
officer,  who  shall  forward  the  complaint  to  the  officer  exercising  general 
court-martial  jurisdiction  over  the  officer  against  whom  it  is  made.  The 
officer  exercising  general  court-martial  jurisdiction  shall  examine  into 
the  complaint  and  take  proper  measures  for  redressing  the  wrong 
complained  of;  and  he  shall,  as  soon  as  possible,  send  to  the  Secretary 
concerned  a  true  statement  of  that  complaint,  with  the  proceedings  had 
thereon. 

B.  Procedures.  Implementing  instructions  are  set  forth  in  chapter  m  of  the 
JAG  Manual',  the  appendices  include  the  general  coiul-martial  convening  authority's 
(GCMA)  letter  to  SECNAV  and  the  GCMA  notice  to  the  complainant  of  the  rig^t  to 
rebut.  Two  significant  changes  appear  in  the  1990  revision.  First,  legal  assistance 
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attorneys  may  not  assist  servicemembers  in  the  preparation  of  article  138  oonq>laints. 
Second,  Marines  may  not  use  an  article  138  as  a  means  to  attack  adverse  fitness 
reports,  given  the  existing  avenues  for  rdief  in  MCO  1610.7.  Proceedings  on  the 
complaint  held  by  the  GCMA  will  depend  on  the  seriousness  of  the  allegations;  the 
whmeabouts  of  the  complainant,  the  re^ndent,  and  witnesses;  the  available  time; 
and  the  exigencies  of  the  smvioe.  The  following  checklist  may  be  helpful  as  a  tool  for 
GCMA  review  of  article  138  complaints. 
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CHECKLIST  FOR  OEGCBU  REVIEW 
OF  ARTICLE  188  COMPLAINTS 


Original  complaint  or  certified  copy  received 

Complaint  is  complete  (See  Appendix  A-3-a(l),  JAG  Mtmual) 

_  Includes  all  documents  submitted  by  complainant  and  intermediate 

endorsers 

_  Signed  and  sworn  by  complainant 

_  Cites  Article  138,  UCMJ 

_  Addressed  through  re^ndent  and  appropriate  chain  of  command 

_  Clearly  identifies  respondent  (and  only  one  req;>ondent)  by  name  and 

title 

_  Reflects  complainant  has  made  a  prior  request  for  redress  from 

respondent  which  was  denied  (request  and  req;x>ndent's  reiq>onse  should 
be  enclosures  to  oonq)laint) 

_  Respondent  has  Article  15,  UCMJ,  power  over  complainant 

_  Facts  and  circumstances  giving  rise  to  alleged  wrong(s)  are  detailed  and 

available  supporting  information  included 

_  Personal  detriment  or  harm  sufimed  firom  alleged  wrong(8)  detailed 

_  Specific  relief  requested 

_  Requested  relief  may  be  granted  in  command  channels 

Complaint  lies  within  scope  of  Article  138,  UCMJ 

Complaint  is  timely,  90  days  unless  rmusual  circumstanoes 
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If  complaint  is  not  cognizable  imder  Article  138,  UCMJ,  OEGCMJ  shall  return 
it  to  complainant  advising  alternative  avenues  of  redress  (e.g.,  Article  1150, 
U.S.  Navy  Regtdations,  1990,  complaint  or  petition  to  the  Board  for  Correction 
of  Naval  Records).  Acts  which  are  not  cognizable  under  article  138  include: 

_  Acts  not  initiated  or  ratified  by  the  re^ndent 

_  Acts  which  are  not  final 

_  General  policy  matters 

_  Requests  for  disciplinary  action  on  another 

_  GCMA  action  on  a^de  138  complaint  (exc^t  failure  to  forward) 

_  Other  DON  procedures  exist  for  redress  of  the  specific  type  of  oonq>laint 

If  the  complaint  is  cognizable  undmr  article  138,  but  otherwise  defective, 
OEGCMJ  will: 

_  Return  complaint  amd  advise  complainant  of  nature  of  defect 

_  Give  complainant  30  da3rs  to  cure  defect 

_  Advise  complainant  that  complaint  wiU  be  acted  on  despite  defect  only 

if  complainant  so  desires  and  resubmits  his  complaint  within  30  dajrs. 

If  redress  is  denied  for  failure  to  cure  impitqper  joinder  (complaints  may  not  be 
joined  with  complaints  of  other  individuals)  or  lack  of  timeliness,  OEGCMJ 
must  report  to  SECNAV 

If  cognizable  complaint,  OEGCMJ  will  conduct  inquiry  into  conqplaint 

Ensure  complainant  receives  copies  of  all  endorsements,  enclosures,  and 
adverse  matters  added  to  his  complaint  (including  results  of  any  inquiries 
ordered  by  OEGrCMJ)  and  that  record  reflects  that  complainant  received  such 
materials 

If  relief  is  granted,  include  documentation  of  relief  granted  or  that  action  to 
effect  relief  has  been  directed 

Advise  complainant  in  writing  of  OEGCMJ’s  action  on  complaint  induding 
specific  findingps  as  to  which  complaints  were  determined  to  have  merit  and 
which  were  found  to  be  without  merit 
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OEGCMJ  p^rsonaUy  signed  report  to  SECNAV  setting  forth  action  on 
complaint 

Include  in  the  report  to  SECNAV  the  entire  file  including  original  /  certified 
copy  of  complaint,  all  information  considered  by  OEGCMJ,  and  the  action  of 
OEGCMJ 

Marine  Corps  activities  forward  the  report  via  CMC 
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CHAPTER  23 


ETHICS  FOR  SJAs 


2301  REFERENCES 

A.  JAGINST  5803. 1,  Subj:  PROFESSIONAL  CONDUCT  OF  ATTORNEYS 
PRACTICING  UNDER  THE  SUPERVISION  OF  THE  JUDGE 
ADVOCATE  GENERAL 

B.  American  Bar  Association  Model  Code  of  Professional  Responsibility 
(1980) 

C.  American  Bar  Association  Model  Rides  of  Professional  Conduct  (1984) 

D.  American  Bar  Association  Standards  for  Criminal  Justice  (1986) 

E.  ABA/BNA  Lawyers'  Manual  of  Professional  Conduct  (1988) 

F.  The  Legislative  History  of  the  Model  Rules  of  Professional  Conduct,  ABA 
(1987) 

G.  The  Annotated  Model  Rules  of  Professional  Conduct,  ABA  (1986) 


2302  INTRODUCTION 

In  August  of  1983,  the  House  of  Delegates  of  the  American  Bar 
Association  (ABA)  adopted  the  ABA  Model  Rules  of  Professional  Conduct.  The  ABA 
hopes  these  rules  will  replace  the  Model  Code  of  Professional  Responsibility  which 
had  been  adopted,  with  minor  revisions,  by  virtually  every  state.  The  legislatures, 
bar  associations,  and  appellate  courts  of  the  states  are  now  in  the  process  of 
reviewing  and  evaluating  the  new  Model  Rules  of  Professional  Conduct.  Although 
several  states  have  adopted  the  Model  Rules,  it  appears  that  every  state  doing  so  is 
making  major  changes  in  a  variety  of  areas.  Accor^ngly,  we  face  state  ethical  codes 
that  differ  widely  from  jurisdiction  to  jurisdiction.  Additionally,  the  Judge  Advocate 
General  of  the  Navy  has  adopted  a  variation  of  the  ABA  Model  Rules  for  jud^ 
advocates.  SJAs  must  familiarize  themselves  with  the  various  ethical  codes  relevant 
to  their  practice. 
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2303  SCOPE 

The  Rules  of  Professional  Conduct  (RPCs),  promulgated  as  enclosure  (1) 
to  JAGINST  5803.1,  provide  a  benchmark  standard  of  lawyer  conduct  for  DON 
attorneys.  While  the  RPCs  provide  a  basis  for  taking  action  should  a  lawyer  fail  to 
comply  or  meet  the  standards,  they  do  not  provide  a  basis  for  a  civil  cause  of  action 
against  either  DON  or  the  individual  judge  advocate. 

A  Application.  The  RPCs  apply  to  all: 

1.  Navy  and  Marine  Corps  judge  advocates; 

2.  civilian  attorneys  who  are  DON  employees  and  work  under  the 
authority  of  the  Judge  Advocate  General  (JAG);  and 

3.  civilian  attorneys  representing  servicemembers  in  any  matter 
within  JAG's  cognizance. 

B.  Other  potential  sources  of  ethical  rules 

1.  ABA  Standards  for  Criminal  Justice  apply  to  military  judges, 
counsel,  and  clerical  support  persont;  ^  of  DON  courts-martial. 

2.  Ethics  code  where  licensed  to  practice  law.  "A  lawyer  admitted 
to  practice  in  this  jurisdiction  is  subject  to  the  disciplinary  authority  of  this 
jurisdiction  although  engaged  in  practice  elsewhere."  (ABA  Model  Rule  8.5.) 

3.  Ethics  code  in  the  jurisdiction  of  current  practice. 


2304  CONFLICT  RULES 

The  practice  of  judge  advocates  can  present  many  scenarios  in  which  the 
attorn^  faces  conflicting  professional  duties.  Consider,  for  example,  a  Navy  judge 
advocate  joins  the  Navy  after  passing  the  New  Jersey  bar  and  is  assigned  at  NLSO 
Jacksonville  for  duty  as  a  legal  assistance  officer.  His  first  client,  a  dependent 
spouse,  reveals  her  plans  to  commit  a  crime  in  town:  buy  drugs.  The  judge  advocate 
is  bound  by  the  New  Jersey  rules  to  remain  silent,  yet  bound  to  disclose  under  the 
Florida  rules. 

A.  Resolving  conflicts.  Where  possible,  judge  advocates  should  follow  the 
most  restrictive  standard  (i.e.,  if  a  course  of  conduct  is  permitted  under  one  standard 
and  mandatory  under  another  standard,  follow  the  mandatory  standard).  The 
attorney  should  also  consider  practical  alternatives.  In  some  cases,  finding  the  client 
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new  counsel  may  eliminate  the  issue.  In  other  cases,  seeking  an  exception  from  the 
state  bar  may  be  appropriate. 

B.  Unresolvable  conflicts.  Paragraph  8  of  JAGINST  5803.1  specifically 
provides  that  the  Rules  of  Professional  Conduct  contained  therein  take  precedence 
over  any  such  rules  promulgated  by  any  other  jurisdiction. 

1.  In  Capital  Cities  Cable,  Inc.  v.  Crisp,  467  U.S.  691  (1984),  the 
Supreme  Court  held  that  FCC  regulations  preempt^  the  field  of  "pay  cable" 
programming  regulations  indicating  that  "federal  regulations  have  no  less  preemptive 
effect  thmi  federal  statutes."  467  U.S.  at  699.  Accordingly,  the  judge  advocate  facing 
conflicting  ethical  rules  can  probably  most  safely  elect  to  follow  the  federal  regulation 
on  point  and  argue  that  the  federal  regulations  preempt  any  conflicting  state  laws  or 
regulations. 


2.  Under  the  comment  to  ABA  Model  Rule  8.5,  the  general  authority 

of  states  to  regulate  must  be  reconciled  with  the  authority  of  federal  tribunals  to 
regulate  practice.  If  conflict  is  unavoidable,  follow  the  Navy  rude.  DON  has  the  most 
significant  contacts  with  the  ethical  issue.  If  the  state  bar  brings  proceedings,  seek 
removal  to  federal  court.  Kolibash  v.  Committee  on  Legal  Ethics  of  the  West  Virginia 
Bar,  872  F.2d  571  (4th  Cir.  1989). 


2305  DUTIES  OF  SUPERVISORS  AOT  SUBORDINATES 

A.  SJAs  must  ensure  subordinates  comply.  Under  RPC  5.1,  supervisoiy 
judge  advocates  shall  make  reasonable  efforts  to  ensure  that  all  judge  advocate 
conform  to  the  RPCs.  An  SJA  having  direct  supervisory  authority  over  another  judge 
advocate  shall  make  reasonable  efforts  to  ensure  that  the  other  judge  advocate 
conforms  to  the  RPCs.  This  SJA  responsibility  extends  to  nonlawyers  under 
supervision  (e.g.,  summer  law  students  on  TEMAC  /  TAD  imder  RPC.  5.3).  SJAs 
should  provide  instruction  as  necessary  to  ensure  their  subordinates  understand  their 
professional  responsibilities.  Similarly,  an  SJA  is  responsible  for  ensuring  that 
subordinate  judge  advocates  are  properly  trained  and  competent  to  perform  their 
assigned  duties. 

B.  Responsibility  for  acts  of  a  subordinate.  An  SJA  assumes  imputed 
responsibility  for  acts  of  subordinates  if  the  SJA,  as  supervisory  judge  advocate: 

1.  Orders  or,  with  knowledge  of  the  specific  conduct,  ratifies  the 
conduct  involved;  or 
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2.  has  direct  supervisory  authority  over  the  other  judge  advocate  and 

knows  of  the  conduct  at  a  time  when  its  consequences  can  be  avoided  or  mitigated, 
but  fails  to  take  reasonable  remedial  action. 

C.  Subordinates  are  bound  bv  the  RPCs.  Under  RPC  5.2,  all  judge 
advocates  are  bound  by  the  RPCs,  even  if  acting  at  the  direction  of  another  person. 
A  subordinate  may  rely  on  ethical  judgment  of  a  supervisor  if  the  issue  is  reasonably 
subject  to  question.  If  the  ethical  question  can  be  answered  only  one  way,  the 
subordinate  must  comply  with  the  RPCs  even  if  the  supervisor  directs  a  contrary 
course.  When  representing  individual  clients,  subordinates  are  required  to  exercise 
unfettered  loyalty  and  professional  independence  as  may  be  required  by  that 
particular  assignment.  RPC  5.4a. 


2306  PROFESSIONAL  RESPONSIBILITY  COMPLAINTS 

A.  Professional  misconduct.  Professional  misconduct  includes  any  act  that 
reflects  adversely  on  the  lawyer's  honesty,  trustworthiness,  or  fitness  as  a  lawyer. 
Acts  of  professional  misconduct  listed  imder  RPC  8.4  include  conduct  involving  deceit, 
dishonesty,  fraud,  misrepresentation,  or  conduct  prejudicial  to  the  administration  of 
justice. 

B.  Reporting  requirements.  A  lawyer  with  knowledge  of  a  violation  of  an 
RPC  that  raises  a  substantial  question  as  to  the  lawyer’s  honesty,  trustworthiness, 
or  fitness,  must  report  the  violation.  RPC  8.3.  This  RPC  does  not  require  disclosure 
of  information  protected  under  the  attorney-client  privilege  imder  RPC  1.6. 

C.  Procedure  for  resolving  complaints  against  DON  judge  advoca^.  The 
complaint  shall  be  in  writing  and  signed  by  the  complainant.  The  complaint  must 
specify^  the  nature  and  groimds  for  the  alleged  misconduct  or  failure  to  meet  ethical 
standards.  The  complaint  is  forwarded  to  JAG  (Code  13),  with  a  copy  to  the  attorney 
concerned.  Enclosure  (2)  to  JAGINST  5803.1  explains  the  entire  complaint 
processing  procedure. 


2307  SELECTED  ETfflCS  ISSUES 

A.  The  Department  of  the  Naw  as  the  client.  Per  paragraph  6.a  of 
JAGINST  5803.1,  the  DON  is  the  client  served  by  each  judge  advocate  certified  by 
JAG  under  Article  27(b),  UCMJ,  unless  assigned  another  client  by  competent 
authority. 


1.  Nature  of  the  privilege.  The  attorney-client  privilege  exists 
between  the  judge  advocate  and  DON  as  represented  by  the  commander  or  head  of 
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the  organization  (e.g.,  commanders  of  corps,  fleets,  divisions,  ships,  and  other  heads 
of  activities). 


a.  The  privilege  ^ctends  to  matters  within  the  scope  of  the 
offldal  business  of  the  organization. 

b.  The  head  of  the  organization  cannot  invoke  the  attom^- 
client  privilege  for  his  /  her  own  benefit. 

2.  Client  control.  If  the  commander  engages  in  activity  or  intends 
to  act  or  refuses  to  act  in  some  manner  that  violates  his  /  her  legal  obligation  or  the 
law,  the  SJA  may: 

a.  Ask  the  official  to  reconsider; 

b.  advise  that  a  separate  legal  opinion  be  sou^t; 

c.  refer  the  matter  to,  or  seek  guidance  from,  hi^er  JAG 

authority; 

d.  advise  the  official  that  his  /  her  personal  legal  interests  are 
at  risk  and  (s)he  should  consult  coimsel  as  there  may  exist  a  conflict  of  interests  for 
the  judge  advocate,  and  the  judge  advocate's  responsibility  is  to  the  organization;  or 

e.  if,  despite  the  judge  advocate's  efforts,  the  highest  authority 
that  can  act  concerning  the  matter  insists  upon  action  or  refuses  to  act — ^in  dear 
violation  of  law — the  judge  advocate  may  terminate  representation  with  respect  to  the 
matter  in  question.  In  no  event  shall  the  lawyer  partidpate  or  assist  in  the  illegal 
activity. 

B.  Confidentiality 

1.  General  rule.  Under  RCP  1.6,  a  lawyer  shall  not  reveal  any 
information  relating  to  the  representation  of  a  client.  This  applies  to  information 
obtained  prior  to  formation  of  the  attorney-dient  relationship. 

2.  Exceptions  to  confidentiality 

a.  Permissive.  A  client  may  consent  to  disclosure  of 
confidences  under  RCP  1.6.  Judge  advocates  have  implied  authority  to  make 
disclosures  to  the  extent  necessary  to  represent  the  client  effectively.  Disdosure  is 
also  permitted  to  establish  a  claim  or  defense  in  a  controvert  with  a  dient. 
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b.  Mandatory.  Under  RCP  1.6b,  judge  advocates  must  disdose 
information  they  reasonably  believe  necessary  to  prevent  a  client  from  committing  a 
crime  which  is  likely  to  result  in  imminent  death  or  substantial  bodily  harm. 
Similarly,  the  rule  requires  a  judge  advocate  to  disclose  information  that  (s)he 
reasonably  believes  is  necessary  to  prevent  a  client  from  committing  a  crime  which 
will  cause  significant  impairment  of  national  security  or  the  readiness  or  capability 
of  a  military  unit,  vessel,  aircraft,  or  weapons  system. 

c.  Past  and  other  offenses.  No  authority  exists  for  revealing 
information  of  other  potential  offenses  or  past  offenses  under  the  RCPs. 

C.  Client  perjury.  Under  RCP  3.3a(2),  a  judge  advocate  may  not  knowin^y 
fail  to  disclose  a  material  fact  to  a  tribunal  when  disclosure  is  necessary  to  avoid 
assisting  a  criminal  or  fraudulent  act  by  the  client.  Similarly,  a  judge  advocate  may 
not  knowingly  offer  evidence  (s)he  knows  to  be  false.  RCP  3.3a(4).  If  a  judge 
advocate  has  offered  material  evidence  and  later  learns  it  to  be  false,  (s)he  shall  take 
reasonable  remedial  measures.  A  lawyer  may  also  refuse  to  offer  evidence  that  the 
lawyer  reasonably  believes  is  false  (RCP  3.3c). 

D.  Threatening  criminal  prosecution.  It  is  unethical  for  an  attorney  to 
threaten  criminal  prosecution  to  gain  an  advantage  in  a  civil  matter.  A  correct 
statement  of  fact  that  includes  the  possibility  of  criminal  action  if  a  dvil  obligation 
is  not  fulfilled,  even  if  such  statement  may  be  construed  as  a  threat,  by  itself  is  not 
an  ethical  violation.  The  motivation  and  intent  of  the  attorney  involved  will  be  a 
factor  in  determining  whether  his  /  her  actions  were  ethically  improper.  The  means 
employed  by  the  attorney  may  not  have  a  substantial  purpose  to  embarrass,  delay, 
or  burden  the  recipient  of  the  communication.  Legal  assistance  attorneys  must 
vigilant  to  avoid  intemperate  language  in  correspondence  regarding  delinquent 
support  obligations,  etc.  SJAs  should  monitor  the  letters  of  legal  assistance  oflioers 
on  behalf  of  their  clients.  They,  and  other  supervisors,  have  an  ethical  obligation  to 
see  that  the  RPCs  are  obeyed. 
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2401  HOLD-HARMLESS  AGREEMENTS 

Agreements  purporting  to  hold  a  party  harmless  from  liability  resulting 
from  ne^gence  causing  damage  to  persons  or  property  are  closely  scrutinized  by  the 
coiuts.  Hold-harmless  agreements  are  frequently  held  to  be  of  no  l^;al  validity, 
especially  as  used  by  the  U.S.  Government.  With  the  waivm*  of  sovereign  immunity 
contained  in  the  Federal  Tort  Claims  Act  (FTCA),  28  U.S.C.  §§  1346(b),  2671-2680, 
the  United  States  accepted  liability  for  its  negligent  or  wrongful  acts  jiist  as  though 
it  were  a  private  person.  Congress  expressed  the  public  policy  that  the  government 
should  respond  in  damages,  as  a  matter  of  course,  for  the  neg^gent  or  wrongful  acts 
of  its  officers  or  employees.  Nothing  in  the  legislative  history  suggests  that  Congress 
contemplated  its  remedy  should  be  frustrated  by  government  agencies  through  the 
device  of  demanding  exculpation  from  the  members  of  the  public  with  whom  th^ 
deal. 


A  Judicial  review.  The  actions  and  attitude  of  the  federal  courts  in 
considering  the  validity  of  contractual  waivers  of  benefits  conferred  by  the  Congress 
imder  other  statutes  indicate  that  the  public-policy  implications  of  the  FTCA  wiU  not 
be  overlooked  should  the  government  attempt  to  rely  upon  an  exculpatory  agreement 
in  its  defense  of  a  suit.  In  general,  a  ri^t  or  benefit  provided  by  statute  can  be 
waived  by  a  binding  contract  if  no  question  of  public  policy  is  involved.  (Conversely, 
however,  where  the  benefit  conferr^  by  statute  involves  a  question  of  public  policy, 
any  attempted  contractual  waiver  of  that  benefit  is  void. 

B.  Standard.  The  test  for  deciding  whether  the  effect  of  any  iq)ecific  statute 
can  be  avoided  by  agreement  seems  to  be  whether  the  statute  is  one  enacted  for  the 
protection  of  the  public  generally  or  of  the  rights  of  individuals.  A  right  oonfmred  as 
a  matter  of  public  policy  cannot  be  limited  or  waived.  However,  a  person  for  whose 
individual  benefit  a  ri^t  is  given  by  a  statute  may  contract  away  that  statutory 
right.  Arguably,  the  ri^ts  given  under  the  FTCA  are  for  the  individual  benefit  of 
persons  iiyured  through  the  negligent  or  wrongful  acts  of  officers  or  employees  of  the 
government.  There  seems  to  be  a  strong  case  that  FTCA  ri^ts  are  conferred  as  a 
matter  of  public  policy  and,  therefore,  cannot  be  waived. 
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C.  Deterrence.  The  general  legal  validity  of  agreements  purporting  to 
relieve  the  U.S.  Government  from  liability  in  tort  is  doubtful  at  best.  In  most 
instances,  agreements  to  exculpate  the  government  will  be  effective,  if  at  all,  only  as 
a  possible  deterrent  to  the  filing  of  claims  or  suits  authorized  by  law.  Such  a 
deterrent  would  be  effective  only  against  those  persons  who,  having  agreed  to 
exculpation,  would  feel  morally  bound  not  to  take  advantage  of  the  legal  invalidity 
of  the  agreement. 

D.  Insurance  statements.  Hold-harmless  agreements  must  be 
distinguished  from  agreements  where  the  private  organization  (e.g.,  a  motion  picture 
company  filming  on  an  installation)  would  promise  to  reimburse  the  Navy  for  any 
damage  to  government  property  which  was  damaged,  either  wilfully  or  neg^gently, 
by  its  emplo3^ees.  These  agreements  are  desirable  whenever  a  U.S.  agency  or 
d^artment  lends,  or  makes  available,  its  property  to  any  nongovernmental  entity, 
including  a  commercial  enteipiise. 

E.  Sample  documents.  The  sample  documents  found  at  appendices  A-E 
may  be  helpful  in  preparing  tailored  agreements  for  specific  circumstances. 


2402  PERSONAL  LIABILITY 

Commanders  frequently  ask  about  their  risk  of  personal  liability  in 
lawsuits  arising  from  actions  they  take  within  the  scope  of  their  official  duties.  These 
issues  are  easier  to  grasp  if  we  break  them  down  into  the  two  general  categories  of 
plaintiffs  and  the  two  types  of  torts  they  are  likely  to  complain  about  Following  that 
discussion,  this  chapter  will  address  environmental  law  liability  and  private 
insurance  issues. 

A.  Two  types  of  torts 

1.  Common  law  torts.  Common  law  torts  are  legal  "wrongs"  for 
which  the  victim  may  seek  money  damages  in  a  dvil  court.  These  wrongs  can  be 
intentional  or  negligent.  Intentional  wrongs  include  usuries  firom  assault,  battery, 
slander,  libel,  trespass,  false  imprisonment,  and  the  infliction  of  emotional  distress. 
An  ii\jured  person  may  seek  money  damages  for  usuries  caused  by  another  person 
who  was  ne^gent  (i.e.,  failing  to  exercise  a  reasonable  amount  of  care  under  the 
circumstances).  Although  common  law  torts  are  fairly  similar,  these  wrongs  are 
defined  by  state  law  and  vary  slightly  firom  one  jurisdiction  to  the  next 

2.  Constitutional  torts.  These  wrongs  occur  when  a  federal  employee 
violates  a  person's  constitutional  rights,  laical  complaints  allege  violation  of  the 
individual's  first  amendment  right  of  free  e^qpression,  the  fourth  amendment  right  to 
be  free  of  unreasonable  searches  and  seizures,  or  the  fifth  amendment  right  to  due 
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process  before  being  deprived  of  property  or  liberty.  These  suits  are  of  relatively 
recent  origin.  The  cause  of  action  was  first  recognized  in  Bivens  v.  Six  Unknown 
Nctmed  Agents  of  the  Federal  Bureau  of  Narcotics,  403  U.S.  388  (1971).  In  that  case, 
the  Supreme  Court  held  that  lawsuits  seeking  money  damages  could  be  brou^^t  in 
federal  court  against  federal  employees  in  their  individual,  as  well  as  official, 
capacities  for  alleged  violations  of  constitutional  rights. 

B.  Suits  bv  military  personnel 

1.  Common  law  torts.  Generally,  the  government  is  immime  firom 
being  sued.  This  doctrine  of  sovereign  immunily  was  waived  to  a  limited  extent  by 
the  miactment  of  the  FTCA.  This  law  gave  iiyured  people  a  way  to  seek  relief  firom 
the  Federal  Government.  In  Feres  v.  United  States,  340  U.S.  135  (1950),  however,  the 
Supreme  Cotut  held  that  a  servioemember  could  not  sue  the  government  or  a  fellow 
servicemember  for  common  law  torts  committed  by  a  servicemember  in  the  course  of 
activity  incident  to  service.  These  ii^'uries,  whether  caused  by  negligent  or 
intentional  acts,  were  deemed  exempt  fi'om  the  waiver  of  sovereign  immunity. 

a.  The  Feres  doctrine  has  been  under  attack  in  recent  years. 
Althou^  numerous  bills  to  abolish  the  doctrine  have  been  introduced  in  Congress, 
none  has  been  successful.  Consequently,  injured  servicemembers  cannot  sue  the 
United  States  or  their  fellow  servicemembers  for  slander,  libel,  false  arrest,  assault, 
or  ihjuries  caused  by  negligent  acts  whidi  are  incident  to  their  service. 

b.  Iqjuries  will  generaUy  be  considered  "incident  to  service” 
unless  the  servicemember  can  show  th^  occurred  off  duty  and  off  base  and  at  a  time 
when  the  servicemember  was  neither  engaged  in  any  militaiy  duty  nor  directly 
subject  to  militaiy  orders  or  discipline.  If  any  one  of  those  factors  is  not  met,  the 
servicemember's  injiuy  is  likely  to  be  deemed  incident  to  service. 

2.  Constitutional  torts.  The  Feres  decision  left  open  the  possibility 
that  a  servicemember  could  sue  a  fellow  servicemember  for  a  violation  of 
constitutional  rights. 


a.  In  1983,  the  Supreme  Court  heard  a  suit  brought  by  a  group 
of  Navy  enlisted  men  against  the  commanding  officer  of  their  ship.  Chappel  v. 
Wallace,  462  U.S.  296  (1983).  The  enlisted  men  alleged  that  the  commander  had 
violated  their  rights  to  be  free  of  racial  discrimination  imder  the  fourteenth 
amendment.  The  Supreme  Court  ruled  that  a  servicemember  could  not  sue  a  fellow 
member  of  the  arm^  forces  for  a  constitutional  wrong.  Consequently,  wronged 
servicemembers  must  rely  on  administrative  means  of  redressing  their  grievances 
such  as  requesting  mast,  seeking  relief  firom  the  Board  for  the  C!orrection  of  Naval 
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Records,  filing  a  complaint  against  one's  CO  under  Article  138,  UCMJ  {JAG  Manual, 
Chapter  3),  or  filing  a  complaint  against  a  superior  under  Article  1150,  U.S.  Navy 
Regulations,  etc. 


b.  This  approach  was  reaffirmed  in  United  States  v.  Stanley, 
483  U.S.  669  (1987).  While  in  the  Army,  Stanley  volunteered  for  what  was  ostensibly 
a  chemical  warfare  testing  program.  Without  his  knowledge,  he  was  administered 
lysergic  diethylamide  (LSD)  pursuant  to  an  Army  plan  to  test  the  effects  of  the  drug 
on  human  subjects.  Stanley  suffered  severe  personality  changes  that  led  to  his 
discharge  and  the  dissolution  of  his  marriage.  The  Supreme  Court  held  that  a  Bivens 
action  should  be  disallowed  whenever  the  servicemember's  iiyury  is  incident  to 
smvice  (i.e.,  when  the  Feres  doctrine  would  bar  a  federal  tort  daim  under  the 
circumstances).  In  so  doing,  the  Court  rejected  Stanley's  argument  for  a  "chain  of 
command"  test. 

C.  Suits  bv  dvilian  personnel 

1.  Common  law  torts.  In  Barr  v.  Matteo,  360  U.S.  564  (1959),  a 
high-ranking  federal  officer  (non-DOD)  was  sued  by  a  group  of  subordinates  over  a 
press  release  he  had  made  which  allegedly  defamed  them.  The  Supreme  Court 
recognized  the  potentially  devastating  effect  on  the  government  if  such  suits  were 
allowed.  Consequently,  the  Coinrt  held  that,  if  the  individual  federal  defendant  had 
acted  within  the  "outer  perimeter"  of  their  duties,  they  were  absolutely  immune  from 
being  sued;  such  complaints  were  to  be  dismissed. 

a.  In  1988,  the  Court  sharply  limited  the  immunity.  In 
Westfall  V.  Erwin,  108  S.Ct.  580,  98  L.Ed.2d  619  (1988),  an  Army  employee,  who 
suffered  chemical  bums  from  inhaling  soda  ash  dust  improperly  stored  where  he 
worked,  brou^t  suit  against  his  co-workers  and  supervisors.  The  Court  held  that, 
to  qualify  for  absolute  immunity,  federal  employees  had  to  be  performing  a 
"discretionary  function"  within  the  scope  of  their  employment.  This  additional  factual 
determination  promised  to  open  the  door  to  extensive  litigation  against  federal 
employees  and  servicemembers. 

b.  To  correct  that  problem.  President  Reagan  signed  the 
Federal  Employees  Liability  Reform  and  Tort  Compensation  Act  of  1988,  28  U.S.C. 
§  2879  (the  Act).  The  Act's  stated  purpose  is  "to  protect  Federal  employees  from 
personal  liability  for  common  law  torts  within  the  scope  of  their  employment,  while 
providing  persons  injured  by  the  common  law  torts  of  Federal  employees  with  an 
appropriate  remedy  against  the  United  States."  This  law  makes  the  United  States 
the  exclusive  source  of  relief  for  individuals  claiming  ii\jui7  or  loss  as  a  result  of  the 
commission  of  common  law  torts  by  federal  civilian  or  military  employees. 
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c.  Therefor,  if  a  civilian  sues  a  CO  or  any  servicemember  for 
a  conunon  law  wrong  (false  imprisonment,  slander,  etc.),  the  military  member  will 
eiyoy  "absolute  immunity"  if  the  act  which  supposedly  injured  the  civilian  was 
committed  in  the  scope  of  the  servicemember's  employment.  Commanders  sued  in 
their  personal  capacity  can  ask  for  Department  of  Justice  (DOJ)  representation. 
These  requests  are  forwarded  to  DOJ  via  the  chain  of  command  and  OJAG  (Code  34). 
If  satisfi^  that  the  officer  acted  within  the  scope  of  official  duties,  DOJ  may  agree 
to  provide  representation  when  it  is  in  fhe  interests  of  the  government  to  do  so.  As 
a  matter  of  policy,  the  DOJ  will  not  provide  representation  in  federal  criminal 
proceedings.  In  some  cases,  the  DOJ  may  elect  to  pay  for  private  representation; 
otherwise,  the  cost  of  private  counsel  is  borne  by  the  employee.  Representation  by 
the  DOJ,  or  an  attorney  paid  for  by  the  government,  does  not  relieve  an  employee  of 
the  obligation  to  pay  an  adverse  judgment.  See  28  C.F.R.  Parts  15,  50.15,  and  50.16. 

d.  The  prevailing  view  is  that  federal  defendants  will  receive 
more  favorable  treatment  in  a  federal  fonun.  Under  28  U.S.C.  §  1442,  federal 
employees  and  military  personnel  acting  under  color  of  their  office  or  status  may  have 
civil  and  criminal  actions  against  them  in  state  court  removed  to  federal  district  court 
provided  there  is  an  averment  of  a  "federal  defense."  Establishing  such  a  defense 
may  be  difficult  when  the  act  involved  contravenes  both  state  and  federal 
environmental  laws.  Suits  for  personal  injuries  or  property  damage,  however,  are 
automatically  removed  from  state  to  federal  court. 

e.  If  the  Attorney  General,  or  DOJ  designee,  certifies  that  the 
servicemember  was  acting  within  the  scope  of  his  /  her  office  or  emplo3mient  at  the 
time  of  the  incident,  the  attorneys  representing  the  servicemember  will  ask  the  court 
to  substitute  the  United  States  in  place  of  the  individual  named  as  the  defendant. 
If  the  court  approves  this  substitution,  the  defendant  is  taken  out  of  the  litigation 
and  is  out  of  the  picture.  Unfortunately,  some  courts  have  interpreted  the  Act  to 
permit  them  to  reexamine  the  scope  of  employment  determination  made  by  the  DOJ. 
In  Arbour  v.  Jenkins,  903  F.2d  416  (6th  Cir.  1990),  the  plaintiffs  requested  the 
district  court  to  reverse  the  substitution  of  the  United  States  as  the  defendant  and 
reinstate  the  suit  against  the  individual  federal  employees  for  wrongful  death.  The 
circuit  court  ruled  that  the  certification  by  the  U.S.  District  Attorney  was  reviewable 
by  the  district  court  in  accordance  with  applicable  state  law. 

f.  While  the  Act  for  the  most  part  removes  the  threat  to 
federal  employees  posed  by  common  law  tort  suits,  it  does  not  cover  constitutional 
torts  or  actions  brought  for  violation  of  other  U.S.  laws  (e.g.,  environmental  statutes). 
It  is  unlikely  that  Congress  will  provide  legislative  relief  in  these  areas  (discussed 
below).  Personnel  served  with  process  for  official  acts  should  report  the  matter 
immediately  to  their  CO,  command  SJA,  the  general  litigation  division  of  OJAG 
(Code  34)  at  (703)  325-9870  or  DSN  221-9870,  and  the  Office  of  General  Counsel 
(OGC)  Utigation  office  (703)  602-3176  or  DSN  332-3176. 
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2.  Constitutional  torts.  Some  federal  employees  ei\joy  absolute 
immunity  against  constitutional  wrongs  in  their  official  capacities  (e.g.,  judges, 
prosecutors,  witnesses,  and  convening  authorities).  The  typical  commander  enjoys 
only  "qualified  immunity"  against  suits  brought  by  civilians  for  constitutional  wrongs. 
To  obtain  this  qualified  immunity,  the  military  defendant  must  show  that  (s)he  did 
not  violate  a  constitutional  right  which  a  reasonable  person  knew,  or  should  have 
known,  existed.  In  addition,  the  Supreme  Court  recently  established  a  roadblock 
across  a  popular  avenue  of  constitutional  lawsuits  against  federal  employees.  In 
Schweiker  v.  Chilicky,  487  U.S.  412  (1988),  the  Court  made  it  clear  that  civilian 
employees  cannot  bring  suits  alleging  constitutional  torts  as  a  substitute  for  existing 
administrative  remedies  for  resolving  civilian  personnel  disputes.  Consequently,  the 
range  of  likely  constitutional  torts  brought  against  commanders  in  their  personal 
capacity  was  significantly  limited. 


2403  PRIVATE  ORGANIZATION  LIABILITY 

A.  Theory  of  liability.  Claimants  have  asserted  that  certain  organizations 
are  agencies  of  the  United  States  and  that  the  organizations'  employees  or  members 
who  caused  the  injuries  were  acting  within  the  scope  of  their  federal  employment. 
Under  this  theory,  the  injured  parties  look  to  the  United  States,  not  the  individiial 
club  members,  for  compensation.  In  most  cases,  we  can  analyze  claimants'  assertions 
by  applying  a  few  basic  principles. 

1.  Comparison  with  other  federal  activities.  The  courts  examining 
these  cases  focus  on  the  concept  of  nonappropriated  fund  instrumentalities  (NAFIs). 
Generally  speaking,  a  NAFI  is  an  organization  not  supported  primarily  by  recurring 
appropriations  from  the  U.S.  Treasiiry.  When  these  nonappropriated  fund  activities 
are  essential  or  integral  to  the  mission  of  a  military  service,  and  the  control  exerted 
by  the  service  is  more  than  casual,  they  are  considered  federal  agencies.  Examples 
of  such  activities  are  Navy  exchanges,  officer  and  enlisted  clubs,  open  messes  ships 
stores,  and  swimming  pools.  When  an  activity  is  neither  integral  to  the  mission  of 
a  service  nor  subject  to  direct  service  control,  the  activity  should  not  be  considered 
a  federal  agency. 

2.  Criteria.  The  cases  of  Woodside  v.  United  States,  606  F.2d  134 
(6th  Cir.  1979);  Eckles  v.  United  States,  471  F.  Supp.  108  (M.D.  Pa  1979);  and  Scott 
V.  United  States,  226  F.Supp  864  (M.D.  Ga  1963)  give  useful  examples  of  criteria 
courts  have  used  to  decide  whether  an  organization  is  an  integral  part  of  the  military 
establishment.  These  criteria  include  who  chooses  the  officers  or  directors  of  the 
organization;  who  promulgates  the  rules  and  regulations  governing  the  organization; 
whether  the  military  service  directly  supervises  the  operation  of  the  organization;  and 
whether  the  organization  sponsors  activities  which  develop  skills  useful  to  the 
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service's  mission.  Scott  is  the.  only  reported  case  den3dng  liability  because  the  "NAFI" 
was  found  not  to  be  an  agency  of  the  United  States. 

B.  Regulations.  The  following  service  directives  address  private 
organizations  aboard  DOD  installations  and  should  be  reviewed:  DOD  Instruction 
1000.15  (Sept.  22,  1978);  MCO  5760.4B  (28  Sept.  1988);  and  NAVCOMPT  Manual 
(2  Apr.  1970),  para.  075261.  These  directives  discuss  the  concept  of  the  "private 
organization,"  a  term  denoting  a  self-siistaining,  non-federal  entity,  established  and 
operated  on  board  a  federal  installation,  with  written  consent  of  the  commander  by 
individuals  acting  exclusively  outside  the  scope  of  their  official  capacity  as  employees 
of  the  United  States.  These  directives  establish  how  and  under  what  conditions  a 
private  organization  may  operate  aboard  a  DOD  installation.  For  example,  a  written 
charter  and  liability  insurance  are  required.  Some  logistical  support  from 
appropriated  sources  is  permitted,  but  holding  of  ownership  interests  in  private 
organization  property  by  appropriated  and  nonappropriated  instrumentalities  is 
prohibited.  Further,  these  directives  specifically  state  that  private  organizations  are 
neither  instrumentalities  of  the  United  States  nor  integral  parts  of  the  military 
organization.  In  this  way,  the  directives  attempt  to  distinguish  private  organizations 
from  those  NAFIs  that  courts  have  determined  are  an  integral  part  of  the  military 
departments  and  agencies  of  the  United  States. 

C.  SJA  action.  What  appears  to  be  a  "private  organization"  may  actually 
be  a  nonappropriated  activity  or  organization.  You  should  therefore  review  the  cases 
and  get  the  facts  about  a  particular  organization's  establishment  and  operation,  locate 
its  charter  and  by-laws,  and  learn  how  it  actually  operates.  Use  the  facts  you  have 
gathered  to  make  your  decision  about  the  character  of  the  organization.  You  should 
also  consider  seeking  an  opinion  about  the  character  of  the  organization  or  function 
from  CHNAVPERS  or  the  CMC,  as  appropriate.  If  you  determine  the  organization 
is  a  federal  agency,  effective  control  should  be  exercised  over  it  and  risk  management 
procediires  should  be  implemented  to  minimize  the  Navy' s  liability.  If  it  is  private, 
the  organization  and  its  members  should  be  advised  about  their  liability  and 
insurance  requirements. 

1.  Advising  private  organizations.  Some  members  or  employees  of 
organizations  you  determine  to  be  "private  organizations"  rather  than 
nonappropriated  activities  may  disagree  with  your  determination.  "Private 
organizations"  occasionally  neglect  to  maintain  sufficient  liability  insurance  to  cover 
the  negligent  acts  of  their  members  or  employees.  In  some  cases,  state  law  provides 
individual  members  are  jointly  liable  for  the  acts  of  other  members.  In  this  event, 
be  prepared  to  deal  with  requests  for  DOJ  representation  from  members  or  employees 
who  believe  or  assert  they  were  acting  on  behalf  of  the  United  States. 
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2.  Claims  analysis.  Finally,  the  claim  must  be  examined  carefully 
to  determine  its  perspective:  Is  the  claimant  asserting  only  that  the  organization  is 
a  federal  agency  and  that  the  member  or  employee  caused  ii\jtiiy  in  the  soc^  of 
employment?  Or,  is  the  claimant  also  saying  the  United  States  failed  to  supervise 
properly  the  activities  of  an  admittedly  private  organization?  In  the  latter  case, 
anals^  will  extend  beyond  the  issue  of  whether  the  organization  is  a  federal  agency. 


FAMILY  ADVOCACY 


2404  REFERENCES 

A.  DOD  Directive  6400.1,  Subj:  FAMILY  ADVOCACY  PROGRAM  (FAP) 

B.  SECNAVINST  1752.3,  Subj:  FAMILY  ADVOCACY  PROGRAM 

C.  OPNAVINST  1752.2.  Subj:  FAMILY  ADVOCACY  PROGRAM  (FAP) 

D.  MEDCOMINST  6320.22 

E.  MCO  1752.3 

F.  COMDINST  1760.7 

G.  The  Navy  Family  Advocacy  Program:  Legal  Deskbook,  devel(q[>ed  fay 
Robert  Horowitz,  J.D. 


2405  INTRODUCTION 

The  Family  Advocacy  Program  (FAP)  is  a  line-managed  program 
designed  to  address  the  prevention,  evaluation,  identification,  intervention, 
treatment,  follow-up,  and  reporting  of  child  and  spouse  maltreatment,  sexual  assault, 
and  rape.  While  most  often  identified  with  child  sexual  abuse,  the  program  also  deals 
with  such  forms  of  abuse  as  neglect  (deprivation  of  emotional  and  phjrsical 
necessities)  and  physical  abuse — ^areas  in  which  education  and  intervention  have 
proven  to  be  a  successful  means  of  addressing  the  problem.  DOD  has  established 
FAPs  DOD-wide.  Each  service  must  have  its  own  program  and  provide  Family 
Service  Centers  (FSCs)  to  provide  resources  such  as  counseling  and  referral  to  deal 
with  complex  emotional  issues  surrounding  family  d3rsfunctions.  (The  Marine  Corps 
specifically  includes  victims  of  nonfamilial  maltreatment  as  well.)  Since  family 
violence  is  a  complex  and  multidisciplinary  problem,  it  requires  the  involvement  and 
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coordination  of  many  agencies  and  services.  In  the  Navy,  FSCs  will  sponsor  the 
Sexual  Assault  and  Victim  Intervention  (SAVI)  program  while  all  nonsexual  assault 
victims  will  fall  imder  the  Victim  and  Witness  liaison  officer  who  will  be  sqppointed 
by  the  installation  commander  and  may  not  be  based  at  the  local  FSC,  pursuant  to 
the  Navy's  Victim  Witness  Assistance  Ihrogram.  The  Family  Advocacy  Officer  (FAO) 
is  responsible  for  the  coordination  of  all  the  nonmedical  aspects  of  the  FAP.  The 
Family  Advoca(7  Representative  (FAR)  is  a  mental  health  or  social  service 
professional  who  serves  as  the  point  of  contact  for  identification,  treatment,  and 
intervention  matters  pertaining  to  the  FAP.  This  section  of  the  chapter  will  merely 
provide  an  overview  of  the  program  and  highli^t  the  substantive  issues  typically 
faced  by  the  SJA. 


2406  PREVENTION  AND  DETERRENCE 

The  FAP  seeks  to  prevent  family  maltreatment  by  establishing  and 
maintaining  education  and  awareness  programs  that  contribute  to  healthy  family  life 
and  break  the  cycle  of  abuse  throu^  identification  and  treatment.  The  Case  Review 
Subcommittee  (CRS)  is  comprised  of  the  FAR,  FSC  counselor(s),  child  protective 
services  (CPS)  representative,  NCIS,  SJA,  and  a  local  pediatrician.  Other  command 
members  who  may  be  involved  include  the  chaplain  and  a  member's  command 
representative.  It  is  recommended  that  commands  work  closely  with  the  local  CRS  / 
FAR  in  determining  the  disposition  of  cases  and  in  balancing  administrative  /judicial 
action  with  family  and  treatment  considerations. 


2407  IDENTIFICATION 

All  personnel  have  a  duty  to  report  suspected  or  known  cases  of  abuse 
and  ne^ect  in  accordance  with  DOD  mandatory  reporting  requirements.  Military 
personnel  will  report  such  matters  to  any  senior  militaiy  officer  (e.g.,  the  member's 
CO),  who  in  turn  will  report  the  incident  to  the  FAR  and  the  appropriate  civilian 
agencies — usually  CPS.  In  all  cases  of  child  sexual  abuse,  and  in  cases  of  child  and 
spouse  abuse  involving  suspected  major  criminal  offenses,  local  NCIS  agents  shall  be 
notified.  Medical  treatment  facilities  (MTFs)  must  also  report  abuse  to  the  i^nsor's 
CO  within  48  hours.  The  FAR  serves  as  the  point  of  contact  between  the  reporting 
source  (the  FAR  subcommittee)  and  the  local  authorities.  Memorandums  of 
understanding  should  be  drafted  by  local  SJA's  to  ensure  the  sharing  of  critical  case 
information  with  local  law  enforcement  and  CPS  officials  in  an  effort  to  eventually 
make  joint  decisions  about  prosecutions  or  therapy.  Tlie  decision  of  whether  or  not 
family  maltreatment  occurred  is  essentially  a  clinical  /  professional  judgment  that  the 
child  /  spouse  has  been  abused  or  ii^'ured  in  a  nonacddental  fashion.  The  decision 
should  normally  be  made  by  a  group  consensus  of  the  CRS. 
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2408  VOLUNTARY  SELF-REFERRAL 

Any  active-duty  member  of  the  DOD— or  authorized  dependent  family 
member — ^may  obtain  counseling  or  treatment  services  throu^  voluntary  self-referral 
to  qualified  family  advocacy  or  counseling  personnel  who  are  normally  available  in 
MTFs  and  /  or  FSCs.  Qualified  personnel  for  the  purpose  of  reviewing  an  initial 
voluntary  contact  (subject  to  further  referral)  include:  FAR,  medical  officer,  MTF  or 
FSC  counselor,  drug  and  alcohol  abuse  counselor,  any  commissioned  officer  of  the 
member's  command,  or  the  senior  enlisted  member  of  the  command.  In  those 
instances  where  the  nature  of  the  problem  presented  indicates  that  an  administrative 
discharge  is  appropriate,  processing  will  be  in  accordance  with  the  MILPERSMAN. 
If  administrative  discharge  is  predicated  solely  on  information  provided  by  voluntary 
self-referral,  the  member  wiU  be  separated  by  reason  of  the  offenses  committed; 
however,  disclosure  of  the  offenses  to  designated  FAP  representatives  for  the  e]q)res8 
purpose  of  obtaining  treatment  or  rehabilitation  may  not  be  used  against  the  member 
in  any  disciplinaiy  action  under  the  UCMJ  or  as  the  basis  for  characterizing  a 
discharge. 


2409  REPORTING 

FAP  personnel  must  comply  with  local  laws  on  the  reporting  of  child  or 
spouse  abuse  to  civilian  authorities.  Coordination  and  cooperation  between  all 
i]^tary  and  civilian  agencies  is  required.  Substantiated  cases  and  suspected  cases 
(without  identifying  data)  are  to  be  reported  to  Navy-Marine  Corps  Family  Advocacy 
Central  Registry  by  the  FAR  for  filing  in  their  central  registry.  The  Coast  Guard 
submits  its  report  to  Commandant  (G-PS-2),  using  CG-5488.  Reporting  to  civilian 
agencies  will  normally  be  done  through  the  FAR.  Some  of  the  FAR's  reporting 
recpiirements  include: 

A.  Procedures.  All  cases  must  have  a  completed  DD  2486  (Child  /  Spouse 
Abuse  Incident  Report)  forwarded  to  the  CO,  Naval  Medical  Data  Services  <!)enter 
(Code  42),  within  15  days  of  the  date  the  CRS  makes  a  status  determination  or  closes, 
transfers,  or  reopens  the  case.  Enclosure  (9)  of  NAVMEDCOMINST  6320.22 
pertains.  Cases  with  a  status  determination  of  "suspected"  must  be  updated  within 
30  days  to  either  substantiated;  unsubstantiated,  did  not  occur,  or  unsubstantiated, 
imresolved.  The  Marine  Coips  also  uses  a  status  of  "at  risk." 

B.  Death  cases.  All  child  or  spouse  fatalities  where  abuse  is  a  suspected 
factor  shall  be  reported  to  the  FAR  and  CRS  for  review  to  determine  if  intrafamilial 
maltreatment  was  involved.  In  such  cases,  the  incident  report  form  should  be 
completed,  surviving  family  members  (particularly  children)  must  be  considered  at 
high  risk,  and  an  appropriate  service  plan  should  be  developed.  An  additional 
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report  of  abuse-related  fatalities  is  required  in  accordance  with  enclosure  (11)  to 
NAVMEDCOMINST  6320.22. 

C.  Child  care  facility  cases.  Child  sexual  abuse  occurring  in  a  Navy 
sanctioned  out-of-home  care  setting  requires  an  immediate  report.  CHNAVPERS 
(Pers  66  /  Pers  65)  or  HQMC  (MHF)  must  be  notified  within  24  hours  of  the  actual 
or  alleged  occurrence  of  child  sexual  abuse  in  either  command-sponsored  child 
development  centers,  home-based  programs,  or  youth  activities  of  any  kind. 
Enclosure  (10)  of  NAVMEDCOMINST  6320.22  gives  message  guidance.  If  there  are 
multiple  victims  or  media  /  community  interest,  request  assistance  promptly 
from  Pers  66 1  Pers  65.  A  command  assistance  team  comprised  of  JAGs,  physicians, 
and  child  psychologists  is  available  for  deployment  to  assist  commands  in 
management  of  complex  cases.  Provide  regular  SITREPs  when  there  are 
significant  chmges  in  the  status  of  the  case. 


2410  INTERVENTION 

Intervention  mechanisms  in  cases  of  family  maltreatment  take  many 
forms.  A  military  protection  order  (MPO)  may  be  used  as  an  immediate  measure  to 
separate  the  offending  member  from  the  victim(s).  Whether  in  military  or  civilian 
housing,  the  MPO  is  a  written  direct  order  to  stay  away  from  designated  persons, 
areas  or  places,  to  include:  schools  and  day-care  facilities;  direction  to  refrain  firom 
contacting,  harassing,  or  touching  certain  named  persons;  and  direction  to  refrain 
from  doing  certain  acts  /  activities  pending  easing  of  the  crisis  situation.  MPOs  need 
not  be  in  writing,  but  written  orders  are  preferred.  MPOs  should  not  usually  last 
longer  than  10  days;  if  a  longer  duration  is  required,  the  member  should  be  given  an 
opportunity  to  be  heard  and  to  respond  to  the  allegations. 

In  overseas  commands,  provided  there  is  no  conflict  with  the  Status  of 
Forces  Agreement  (SOFA),  all  cases  of  alleged  child  abuse  /  neglect  should  be 
reviewed  by  the  FAR  to  immediately  assess  the  safety  of  the  victim.  The  FAR  will 
advise  the  imit  commander  and  recommend  appropriate  action  which  may  include: 

1.  Interview  of  the  child  by  an  NCIS  agent,  phjrsidan,  and  /  or 
mental  health  professional,  with  or  without  parental  consent,  when  such  interview 
is  required  to  protect  the  health  and  safety  of  the  child. 

2.  Temporary  removal  of  the  child  from  the  home,  by  order  of  the 
installation  commander,  when  there  is  substantial  reason  to  believe  that  unusual, 
emergency  circumstances  exist  (such  as  danger  to  the  life  or  health  of  the  child). 
Remember  that  the  authority  to  remove  the  child  is  temporary  and  continues  until 
the  immediate  threat  has  passed  or  other,  reasonable  actions  abate  the  danger. 
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3.  If  a  child  is  in  ph3rsical  danger  and  the  parents  are  unavailable 
or  uncooperative,  the  commander  of  the  MTF  may  admit  the  child  to  the  MTF  to 
provide  required  medical  care  without  parental  authorization.  Involvement  of  a 
parent  or  sponsor  in  the  treatment  process  should  always  be  sou^^t  to  increase 
understanding  and  reduce  resistance  to  medical  care. 

4.  Transfer  from  overseas  duty  of  families  involved  in  child  abuse 
cases  shoiild  be  considered  under  the  following  drcumstanoes: 

a.  The  family  is  sufildently  ds^sfimctional  so  as  to  make  them 
unfit  for  overseas  duty  or  at  isolate  sites;  or 

b.  there  is  a  substantiated  case  of  abuse,  the  children  are  still 
at  risk,  there  are  no  protective  resources  available,  and  /  or  the  need  for  foster 
placement  exceeds  the  availability  of  involuntary  out-of-home  placement  at  local 
installations. 


5.  Decisions  to  transfer  families  should  be  made  after  referral  to  FAR 
and  review  by  the  local  CRS — and  only  after  case  assessment  and  investigation  are 
complete  to  the  fullest  extent  possible. 


2411  ADVERSE  PERSONNEL  ACTIONS 

A.  Adverse  personnel  actions  are  not  a  necessary  by-product  of  a  member 
seeking  assistance  fit>m  FAP.  For  Navy  cases  of  severe  physical  abuse  /  ne^ect,  the 
ofiender's  service  record  may  be  flagged  at  Pers-8  as  recommended  by  the  local  CRS 
via  BUMED  for  up  to  one  year  to  ensure  that  PCS  orders  are  not  issued  without 
clearance  from  the  local  FAR.  Assignment  control  flags  ensure  case  disposition  prior 
to  issuing  orders.  Marine  cases  of  abuse  or  neglect  are  reported  and  entered  in  a 
central  computer  for  the  same  purpose. 

B.  CO's  should  use  discretion  in  advancing,  promoting,  or  reenlistii^  FAP- 
involved  members  and  should  consider  delaying  action  until  the  case  is  resolved.  In 
appropriate  circumstances,  such  as  an  offender's  noncompliance  with  treatmmit,  a 
repeated  abusive  incident,  severe  child  physical  abuse,  and  severe  spouse  abuse,  COs 
should — ^in  the  case  of  enlisted  personnel— withhold  or  withdraw  the  recommendation 
for  advancement  and — ^in  the  case  of  officers— delay  promotion  or  remove  firom 
promotion  lists  in  accordance  with  appropriate  directives. 

C.  Child  sexual  abuse  is  a  felony,  and  cases  always  require  particular 
attention.  Pers-8  flags  each  record  upon  report  of  an  allegation  of  a  Navy  case.  Tl» 
Marine  central  registry  is  notified  of  allegations  in  Marine  cases.  This  flag  remains 
in  place  imtil  final  case  disposition  (by  BUPERS  for  Navy  cases).  Enlisted  members 
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are  not  eligible  for  reenlistment  while  the  case  is  being  reviewed  for  disposition. 
Members  will  remain  unavailable  for  transfer  and,  although  FAP  assignment  control 
flags  are  not  made  available  to  any  selection  board,  advancements  and  promotions 
will  be  held  in  abeyance  pending  cumpletion  of  BUPERS  (Navy)  action  on  the  case. 
Child  neglect  and  child  /  spouse  physical  abuse  cases  are  managed  at  the  local  level, 
and  it  is  recommended  that  commands  work  closely  with  local  CRS  /  FAR  in 
determining  disposition  of  cases  and  in  balancing  administrative  /judicial  action  with 
treatment  and  family  considerations.  Marine  cases  are  controlled  slightly  more  at  the 
local  level  than  in  Navy  cases  (where  BUPERS  controls  flagging  and  unflagging^. 

D.  Offenders  should  be  held  accountable  for  their  actions.  Hie  following 
command  addons  can  be  employed  in  tdie  appropriate  case: 

1.  Mandatory  attendance  at  dasses  or  counseling 

2.  for  dvilian  convictions  ICO  enlisted  personnel  —  Page  13  entry 
per  MHPERSMAN,  art.  5030420  and  enlisted  performance  evaluation  BUPERSINST 
1616.9A  —  ICO  ofllcers,  FTTREP  entry  per  BUPERSINST  1611.17  (Both  references 
make  it  mandatory  that  commands  document  negative  performance.); 

3.  courts-martial  /  NJP  when  appropriate;  or 

4.  administrative  separation. 

E.  In  cases  where  members  are  admitted  into  the  FAP  incest  treatment 
option  (formal  acceptance  made  only  by  ACNP,  Pers-6)  (Navy  only),  care  should  be 
taken  to  balance  accountability  with  rehabilitation.  When  treatment  is  recommended 
by  the  FAP,  however,  commanders  are  to  consider  suspending  or  taking  other 
clemency-oriented  action  on  court-martial  sentences  after  coordinating  with  the  FAR 
and  their  SJAs. 


2412  REHABILITATION 

The  Navy  and  Marine  Corps  provide  for  rehabilitation  of  offenders 
through  education  and  treatment.  Treatment  needs  are  determined  via  the  FAR, 
CRS,  and  MTF  recommendations.  Hie  primaiy  objective  is  prevention  of  abuse— or 
reoccurrence  of  abuse — ^through  education,  quality-of-life  programs,  and  direct 
services  to  families  and  children.  Victims  of  abuse  shall  be  afforded  protection  and 
treatment  services  regardless  of  the  rehabilitation  and  retention  potential  of  the 
offender.  Normally,  the  Navy's  formal  incest  offender  treatment  /  counseling  is 
limited  to  12  months.  Upon  successfully  completion  of  treatment,  a  member's  case 
will  be  considered  closed.  For  child  sexual  abuse  cases,  closed  determinations  are 
only  made  at  the  BUPERS  level  at  Pers-661D. 
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2413  MANAGEMENT  OF  INCEST  CASES 

Each  service  has  its  own  concept  of  treatment.  For  example,  the  Navy 
centrally  manages  incest  cases  via  BUPERS;  the  Marine  Coips  and  the  Coast  Guard 
leave  control  of  the  case  with  the  same  authority  as  other  serious  offenses. 

A.  Naw.  Incest  cases  are  treated  differently  than  extrafamilial  child  sexual 
abuse  cases  (mandatory  processing  for  sexual  perversion  in  accordance  with 
MILPERSMAN,  art.  3610200)  because,  most  often,  it  is  our  best  Sailor  with  years  of 
outstanding  performance  who  commits  the  crime  of  incest.  In  order  to  help  victims, 
families,  and  oiur  Sailors  who  are  traditionally  the  most  amenable  to  treatment,  the 
Navy  offers  an  incest  treatment  option  where  the  member  is  formally  accepted  into 
the  FAP  either  with  or  without  adjudicative  sanctions  (e.g.,  suspended  sentence 
hanging  over  his  head)  to  motivate  him  into  treatment. 

1.  The  criteria  for  the  Navy's  incest  treatment  option  are:  record  of 
outstanding  performance  (strai^t  4.0);  acknowledgement  of  the  crime  and  expression 
of  remorse  (does  not  blame  victim);  recommendation  by  the  CO  for  retention  and 
statement  that  member  has  worthwhile  potential  for  future  naval  service;  and 
member  is  deemed  an  appropriate  treatment  candidate  by  a  certified  psychologist 
who  specializes  in  sex  offenders  (e.g.,  does  not  exhibit  other  sexually  deviant 
behaviors  such  as  cross-dressing  or  sadistic  fantasies). 

2.  Once  admitted  into  the  FAP  treatment  option,  members  are  not 
immune  from  prosecution.  While  normally  it  makes  no  sense  to  treat  an  offender  and 
then  decide  to  coiirt-martial,  there  is  no  grant  of  immunity  flowing  from  formal  FAP 
acceptance.  Treatment  is  meant  to  help  the  offender,  and  family  and  is  not  meant 
to  be  a  bar  to  prosecutorial  action.  Before  commands  can  administratively  separate 
incest  offenders,  permission  must  be  obtained  from  Pers-661D. 

B.  Marine  Corps.  The  Marine  Corps  has  a  similar  polity  to  that  of  the 
Navy  in  incest  cases,  hut  the  initial  processing  determination  will  be  decided  at  the 
GCI^  level.  The  same  criteria  for  determining  whether  to  process  for  separation  or 
retain  and  treat,  however,  applies.  It  is  strongly  recommended  that  discipline  be 
suspended  pending  rehabilitation  if  rehabilitation  is  a  potential. 

C.  Coast  Guard.  Coast  Guard  policy  on  processing  and  retention  is  similar 
to  the  Navy  and  the  Marine  Corps.  If  the  CO  wants  to  retain  and  place  the  membmr 
into  long-term  treatment,  however,  the  case  must  be  forwarded  to  Commandant 
(G-PE)  or  (G-PO)  who  will  review  the  matter  and  consider  the  recommendations  of 
Commandant  (G-PS).  The  Coast  Guard  requires  this  review  in  all  abuse  cases. 
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2414  STATE  CHILD  ABUSE  REPORTING  LAWS 

All  state  child  abuse  reporting  laws  require  the  local  CPS  agency  to 
receive  and  investigate  reports  of  suspected  child  maltreatment  and  offer 
rehabilitation  services  to  CPS  families.  State  law  specifies  who  is  required  to  report 
suspected  maltreatment,  who  is  exempt  from  reporting  and  /  or  testifying,  and  the 
penalties  for  not  reporting.  The  military  is  required  to  comply  with  these  laws  when 
such  abuse  is  discovered.  Reporting  shall  normally  be  done  via  the  FAR.  Even 
volimtary  self-referrals  must  be  reported  by  the  FAR  if  the  state  so  requires,  creating 
a  situation  where,  althou^  the  military  is  precluded  from  prosecuting,  the  civilian 
authorities  could  prosecute. 


2415  THE  JUDGE  ADVOCATE  S  ROLE 

Successful  intervention  in  cases  of  family  violence  requires  a  multi¬ 
disciplinary  response  involving  the  collaboration  and  cooperation  of  many  DON 
professionals.  The  SJAs  involvement  in  the  FAP  is  critical.  The  SJA  can  eiq)ect  to 
play  a  significant  role  in  a  variety  of  scenarios.  SJAs  may  become  involved  in  setting 
up  the  case  management  system  for  an  installation  or  command.  They  may  assist 
in  writing  MOUs  to  guide  interaction  between  the  installation  and  state  and  local 
child  protective  services  agencies,  law  enforcement  agencies,  juvenile  courts,  and 
other  civilian  agencies.  This  coordination  often  takes  place  within  the  Area  FAC, 
which  should  include  a  judge  advocate.  In  addition,  SJAs  may  help  develop  standard 
operating  procedures  (SOPs)  for  responding  to  reported  cases  of  family  maltreatment 
in  cooperation  with  the  installation  CO  and  the  Area  FAC.  The  SJA  assists  the 
commander  in  pursuing  courts-martial  options  to  help  balance  punishment  of  the 
perpetrator  with  the  needs  of  children  and  families.  The  SJA  must  get  involved 
quickly.  Most  family  violence  cases  rely  upon  circumstantial  evidence,  and  such 
evidence  may  be  overlooked,  lost,  mishandled,  or  misinterpreted  without  legal 
guidance.  It  is  important  to  note  that  the  determination  as  to  whether  or  not  abiise 
occurred  is  largely  a  clinical  vice  an  evidentiary  determination.  Too  often  as  lawyers 
we  evaluate  the  quality  of  evidence  in  terms  of  sufficiency  to  pursue  a  criminal  or 
administrative  action  and  we  make  our  decisions  whether  or  not  abuse  occurred  from 
our  own  perspective.  The  SJA  can  play  a  fundamental  role  in  guiding  the  CRS 
process,  but  the  SJAs  role  is  in  deciding  what  to  do  with  the  information  once  the 
CRS  determination  is  finalized. 
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2416  POINTS  OF  CONTACT 

A.  Nasy*  Bureau  of  Naval  Personnel  (BUPERS),  DSN  224-1006;  0JA6 
DSN  221-9752  or  commercial  (703)  325-9752;  E-mail  JAGFAP. 

B.  Marine  Corps.  (703)  696-1188 

C.  Coast  Guard.  Commandant  (G-PS),  (202)  267-2237 
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APPENDIX  A 

SAMPLE  INSURANCE  STATEMENT 


KNOW  ALL  MEN  BY  THESE  PRESENTS: 

That  the  undersigned, _ ,  a  coiporation  organized  and  existing 

under  the  laws  of  the  State  of _ _  in  consideration  of  p«*nussion 

granted  for  the  use  of  Department  of  the  Navy  property,  facilities,  equipment,  vessels, 
and  aircraft,  including,  but  not  limited  to,  fbrieflv  list  such  Naw  or  Marine  Corps 
property,  etc.,  as  will  be  usedi  .  in  the  production  of  the  motion  picture  now  entitled 

_ ,  during  the  period _ to _ ,  does 

hereby  e^ressly  agree  to  maintain,  at  its  sole  expense,  liability  insurance  sufficient 
to  cover  any  and  aU  damage  to  Department  of  the  Navy  property,  fsunlities, 
equipment,  vessels,  and  aircraft  as  may  result  during  its  use  of  said  Department  of 
the  Navy  property,  facilities,  equipment,  vessels,  and  aircraft  from  the  fault  or 
negligence  of  the  undersigned,  its  agents,  emplo3rees,  or  subcontractors. 


Authorized  representative 
Date:  _ 


Witnessed  this  day  of _ ,  19 _ 


(Department  of  the  Navy  representative) 
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APPENDIX  B 

RELEASE  OF  LIABILITY  AND  ASSUMPTION  OF  RISK 

1.  The  United  States  of  America,  hereinafter  called  the  GOVERNMENT,  hereby  grants 

pnmissian  to _ _  hereinafter  called  the  PARTY,  to  enter  1900  the 

military  reservation  known  as _ _  for  the  following  period:  from 

the _ dry  oS _ _  19 _ to  the _ day  of _ ,  19 _ indusive,  for  the 

purpo6e(s)  of:  _ 

2.  The  PARTY  acknowledges: 

a.  That  the  PARTY  is  folly  aware  that  inaart  command  nimiA  /  Inrutimi  is  a 
U.S.  BiGlitary  Reservation;  and 

b.  That  the  presmice  of  the  PARTY  at  and  upm  aiy  and  all  areas  compriaing  the 
said  reservation,  and  the  participation  of  the  PARTY  in  the  activities  set  forth  in  paragraph 
1  dwve,  subjects  the  PARTY  to  extraordinary  risks  of  personal  iqjory,  disafalement,  and 
death  by  virtue  d,  but  not  limited  to,  the  nature  of  the  activities  in  which  the  PAinY  is 
partic^ting,  the  military  exercises  plarmed  or  in  tiie  process  of  execution  aboard  the 
reservation,  and  the  quantities  of  exphaive  ordnance  located  at  both  posted  and  unposted 
areas  aboard  the  reservation. 

3.  In  consideration  for  permission  to  enter  inaert  command  namA  /  Int^tinn  ,  for  the 
purposes  set  forth  in  paragraph  1  above,  the  PARTY  agrees  for  the  PARTY  and  for  the  heirs, 
assigns,  executors,  and  administrators  of  the  PARTY: 

a.  To  voluntarily,  willingly,  and  knowing^  assume  the  risks  in  being  present 
aboard  the  said  military  reservation  including,  but  not  limited  to,  those  risks  set  forth  in 
paragraph  2  above;  and 

b.  To  release  the  GOVERNMENT,  induding  all  its  subdivisions,  oEBces,  military 
personnel,  empluyees  and  agents  from  all  liability  for  any  damages,  iqjuries,  w  drath  that 
may  result  to  the  PARTY  while  the  PARTY  is  within  the  military  reservation  known  as  _ 
insert  ««nmaTid  name  /  location  .  including  but  not  limited  to,  tiie  PARTY'S  partic^tion 
in  the  activities  set  forth  in  paragraph  1  above,  whether  caused  by  neg^ligence  or  otherwise. 

4.  rr  BEING  UNDERSTOOD  that  the  PARTY’S  agreement  to  rdease  the 
GOVERNMENT  from  all  liability  for  ary  damages,  iqjuries,  or  death  extends  to  ary 
damages,  iiguries,  or  death  caus^  by  the  negligent  or  wrongful  act  or  omission  of  aiy 
employee  of  the  GOVERNldENT  while  acting  within  tiie  scope  of  Ms  /  her  t^Boe  or 
emplo^ent. 

Signed  and  AGREED  to  this _ day  of _ ,  19 _ 


Signature  of  PARTY  Representative  of  GOVERNMENT 
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APPENDIX  C 

SAMPLE  MOTORCYCLE  SAFETY  COURSE  WAIVER  FORM 

This  farm  must  be  completed,  signed,  and  g^ven  to  your  instructor  prior  to  beginning  your 
on-cyde  instructiim. 

Participants  must  be  a  resident  of  the  State  of  Participants  under  the  age 

of _ years  must  have  the  signed  approval  of  a  parent  or  1^^  guardian  to  enrdl  in  this 

motorcyde  safety  course. 

NAME:  Ifirat) _ (middle) _ Qastl _ 


ADDRESS:  _ 

PHONE:  (  )  DATE  OF  BIRTH:  _ 

DRIVER'S  LICENSE  NUMBER:  _  STATE  OF:  _ 

RELEASE,  WAIVER,  AND  INDEMNIFICA'nON 

The  undersigned  partidpant  and  his  /  her  parent  or  legal  guardian  (if  under  die  age  of  18 
years)  does  herd:y  execute  this  rdease,  waiver,  and  indemnification  for  himself  /  herself  and 
his  /  her  heirs,  successors,  representatives  and  assigns;  and  hereby  agrees  and  represents  as 
follows: 

To  rdease  the  fsponsor’a  name)  .  its  members,  employees,  agents,  representatives  and 
those  governmental  agendas  and  other  organizations  affiliated  with  this  course,  firam  any  and 
all  liability,  loss,  damage,  costs,  claims  and  /  or  causes  of  action,  induding,  but  not  limited 
to,  all  bodily  iiquries  and  property  damage  arising  out  d  partidpaticm  in  tiie  motortyde 
training  course  referred  to  above;  it  being  specifically  imdmrstood  that  said  program  indudes 
the  operation  and  use  by  the  undersigned  partidpant  and  others  of  motonydes.  The 
vmdersigned  further  agrees  to  indemnity  the  Fsponsor's  name)  .  its  employees,  members, 
agents,  representatives,  and  those  governmental  agendas  and  other  organizations  affiliated 
with  this  program,  and  hold  them  harmless  fmr  ary  liability,  loss,  damage,  cost,  daim, 
judgment,  or  settlement  which  may  be  broui^t  or  entered  i^isunst  ffiem  as  a  result  of  the 
undersigned's  partidpation  in  said  program.  This  indemnification  diall  indude  attorneys'  fees 
incurred  in  defending  against  any  daim  or  judgment  and  incurred  in  negotiating  any 
settlement.  It  is  understood  and  agreed  that  the  undersigned  shall  have  the  opportunity  to 
consent  to  aiy  such  settlement,  provided,  however,  that  such  consent  shall  not  be 
tmreasonably  withheld. 


(Signature  of  Partidpant)  (Date) 

(Signature  of  parent  or  legal  guardian  if  partidpant  under  the  age  of  18  years.)  (Relationship) 


Naval  Juatice  School 
Publicsatioii 


24-19 


SJADeddbocA 
Rev.  jV94 


Part  IV  -  Installation  Law 


APPENDIX  D 


SAMPLE  liabhhy  release  used  when 

CIVILIANS  ARE  PROVIDED  WITH  MIUTART  TRANSPORTATION 


In  consideration  of  receiving  free  transportation  from  the  U.S.  Marine  Corps 
by  (type  of  conveyance)  from  (origin)  to  (destination),  including  such  other 
transportation  by  tl^  and  other  means  that  may  be  reasonably  reqpiired,  commencing 
on  or  about  (date),  and  ending  on  or  about  (date),  I  hereby  release  the  U.S. 
Government,  including  all  its  subdivisions,  offices,  military  persoxmel,  employees,  and 
agents  from  aU  liability  for  any  ii\jmies  or  death  that  may  result  to  me  from  this 
tran^rtation,  whether  caused  by  negligence  or  otherwise.  I  understand  that,  in 
transporting  me,  the  U.S.  Government  is  not  acting  as  a  common  carrier  for  hire  and 
does  not  bear  the  liabilities  attaching  to  that  status.  I  acknowledge  that  I  voluntarily 
accept  such  transportation  and  that  I  am  under  no  compulsion  to  do  so.  I  understand 
that,  by  accepting  such  tran^ortation,  I  incur  no  obligation  to  the  U.S.  Government 
except  as  imposed  by  this  release.  I  agree  that  this  release  not  only  binds  me,  but 
also  my  family,  heirs,  assigns,  administrators,  and  executors. 


Signature  and  date 


Signature  of  witness  /  date 


Signature  of  witness  /  date 
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LETTERHEAD 


HOLD-HARMLESS  AGREEMENT 

In  consideration  of  being  accepted  as  a  participant  in  Recreation  Services,  MWR,  I, 
the  undersigned  (or  parent  /  guardian  of  participant  und^  18  years  of  age),  do  hereby 
release  and  discharge  the  United  States  of  America  and  officers  and  employees  and 
other  personnel  of  the  U.S.  Marine  Corps,  U.S.  Navy,  and  Marine  Corps  Base,  Camp 
Pendleton,  California,  from  all  daims  of  damages,  demands,  and  actions  whatsoever 
in  any  manner  arising  from  or  growing  out  of  said  participation. 

Nothing  herein  constitutes  a  waiver  of  any  ri^ts  I  may  have  to  medical  treatment 
based  upon  my  status  as  an  active  duty  member,  dependent,  or  retired  member  of  the 
U.S.  armed  forces. 

I  attest  and  verity  that  I  have  full  knowledge  of  the  risks  and  danger  involved  in  this 
program  and  hold  the  government  harmless  for  any  harm  or  ii\)uiy,  including  death, 
sustained  while  participating  in  the  said  recreation  program,  ffiiould  emergency 
medical  treatment  be  necessaxy  during  this  instruction,  I  hereby  grant  consent  to 
apply  the  following  medical  treatment  to  myself  (cMd  in  my  absence):  any 
examination,  anesthetic,  medical  or  surreal  diagnosis  and  /  or  treatment,  and  /  or 
hospital  care  which  is  advised  by  and  rendered  under  the  general  or  special 
supervision  of  any  duly  licensed  physician  or  surg^n.  This  consent  is  given  in 
advance  of  any  specific  diagnosis. 


Signed: _ 

Date:  _ 

Printed  Name:  _ 

Address:  _ 

Telephone  Number:  _ 

Printed  Name  of  Minor  Participant: 

Date  of  Birth  of  Participant:  _ 

Special  Medical  Considerations:  _ 
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2501  GENERAL  MANAGEBIENT  SUGGESTIONS 

A.  It  is  essential  to  maintain  cooperative  relationships  with  the 
commanding  ofGcer  (CO)  /  executive  officer  (XO),  division  officers,  personnel  office, 
disbursing  office,  and  master-at-arms  (MAA).  This  is  not  so  mud  camaraderie  as 
a  working  cooperation  for  keeping  each  other  informed  and  misuring  service  record 
entries  are  made,  pay  stops  and  starts  as  impropriate,  division  officers  have  input  to 
the  discipline  process,  witnesses  are  available  as  necessary,  performance  evaluations 
are  prepared  on  time,  an  accused  has  necessary  uniforms,  and  evidence  is  handled 
properly. 

B.  Must  be  well  organized,  pay  attention  to  details,  maintain  good  ffles,  and 
stay  current. 

C.  Need  good  subordinates  (may  seek  assistance  from  NLSO  /  Law  Crater 
for  training  subordinates). 

D.  Military  justice  should  be  firm  but  fiEdr. 

E.  Communicate  with  NLSO  /  LSSS: 

1.  FindouttimeanddocumratationpreferredforBooAerandADI^lP 

advice; 

2.  consult  frequently  with  TC;  and 

3.  maintain  contacts  with  legal  assistance  office. 

F.  library  must  be  current. 

1.  Manual  for  Courts-Martial,  1984,  JAG  Manual,  PAYPERSMAN, 
MILPERSMAN,  applicable  instructions,  notices,  messages; 
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2.  applicable  force  regulaticms  /  instructioiis  (e.g..  Sixth  Fleet  L^pal 
Manual — get  it  before  you  deploy  to  Mediterranean); 

3.  applicable  local  instructions  (e.g.,  evidence  handling,  aearch 
authorization,  urinalsrsia,  desertion);  and 

4.  make  sure  admin  ofiBce  has  you  on  routing  finr  all  changes  and 

ipdates. 

G.  Keep  adequate  supply  of  blank  forms  (e.g.,  diarge  sheets,  confinement 
orders,  report  chits,  page  6's,  page  7s,  consent  forms,  ri^ts  warnings,  <Jaini» 
forms)— especially  before  d^loyment 

H.  ecu  /  brig  list  must  be  current  at  all  times: 

1.  This  can  also  be  used  as  your  reminder  for  letters  to  the  initial 
review  officer  (IRO);  and 

2.  send  a  weekly  list  to  department  heads  for  CCU  /  brig  visits. 

I.  Status  lists  (pending  courts-martial,  discharges,  JAO  Manual 
investigations,  and  claims). 

J.  Ticklcar  system  for  periodic  reports  (e.g.,  monthly  poet-trial  review 
status,  annual  Privacy  Act  rq^wrt,  triennial  FOIA  report,  diseplinaxy  statistics 
report). 

K.  Admiralty  claims  (JAG  Manual,  ch.  XID;  shipboard  (nmi-Govemment 
employee)  civilian  iqjuries  must  be  investigated  and  reported  to  OJAG. 

L.  Overseas: 

1.  Foreign  criminal  jurisdiction; 

2.  foreign  claims; 

3.  liberty  ports; 

4.  liberty  risk  program;  and 

5.  customs  declarations. 
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M.  Indebtedness  oomplaints  -  MILPERSMAN,  art.  6210140;  LEGADMIN- 
MAN,ch.  7. 

N.  Nonsupport  oomplaints  -  MUPERSldAN,  art  6210120;  LBGADMIN- 
MAN,  c1l8. 

2502  DESERTION  (example  of  shipboard  procedure) 

A.  24  hours: 

1.  Obtain  service  record;  and 

2.  start  page  6. 

B.  Ten  days: 

1.  Memo  reminding  division  to  mventozy  personal  effects  and  send 
you  a  copy  of  inventory  receipted  by  supply  department  or  memo  from  division  officer 
specifically  stating  that  the  deserter  left  no  personal  effects  aboard;  and 

2.  letter  to  next-of-kin. 

C.  Thirty  days: 

1.  Deserter  message; 

2.  mail  DD  Form  553; 

3.  obtain  health,  dental,  and  pay  records; 

4.  collect  evidence  (e.g.,  witness  statements,  pending  incident 
complaint  report  (ICR's)  and  other  documentation  of  pmiding  discqilinaiy  matters, 
restriction  carder,  relevant  message  traffic);  and 

5.  cc^y  anjrthing  impcnrtant  bright  side  of  service  record,  page  6, 
performance  evaluations,  lak  LES,  restriction  order  (certify  true),  relevant  messages). 

D.  180  days: 

1.  Service,  health,  dental,  and  pay  records  to  BUPERS; 
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2.  original  page  6  OCR,  original  charge  sheet,  original  restriction 
order  are  sent  with  service  record;  and 

3.  retain  des^rto:  file  onboard. 

E.  Return  of  deserter: 

1.  Return  ofdesertermessage  (include  Finance  Center  as  addressee), 
with  specific  request  for  outstanding  pay  and  leave  balances; 

2.  keep  personnel  office,  disbursing  office,  and  department  head 
informed;  and 

3.  convert  deserter  file  to  court-martial  case  file. 

F.  alpha  WMfArwith 
Distribution  Verification  Report  (EDVR). 


2503  MAST /OFFICE  HOURS 

A.  Maintain  log  book  tracking  each  report  chit  (i.e.,  rqport  initiated,  sent 
to  division  for  investigation  and  completion  of  rights  form— bave  someone  in  division 
initial  receipt  in  log  book),  return  to  legal  (dismissed,  EMI,  or  XO  screening^,  sent  to 
XO  (dismissed,  XOI,  to  CO),  return  to  I^fbI  iBooker  if  shore  command),  mast  /  office 
hours  (dismissed,  NJP). 

B.  Coordinate  with  division  and  with  MAA  to  ensure  witnesses  and  division 
representative  will  be  present. 

C.  Have  CO  record  NJP  and  sign. 

D.  Post  mast  /  office  hours: 

1.  Post-mast  yeoman  standing  by  with  8q;)pellate  rights  form; 

2.  know  in  advance  who  may  need  page  13  warning /counseling  and 

3.  service  record  entries  should  be  made  without  dday. 

E.  Maintain  Unit  Punishment  Book  (UPB) 

1.  Original  report  chit  with  NJP  signed  by  (X); 
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2.  record  of  mast  /  office  hours  proceedins 

3.  all  documents  considered  by  CO; 

4.  original— signed  and  dated— ri^ts  warning  statements; 

5.  copies  of  service  record  entries;  and 

6.  copies  of  appeals,  endorsements,  and  responses  (originals  in  NJP 
appeal  correspondence  ffie). 


2504  COGBTS-MARTIAL 


A.  Request  for  services  firom  NLSO. 

B.  Convening  orders,  drafting  charges,  service  reoml  review. 

C.  Status  list. 

D.  Case  file: 


1.  Copy  ri^t  side  of  service  record  and  performance  evaluations; 

2.  ICRs,  NCIS  reports,  miscellaneous  writings  (sudi  as  Irtter  firom 
Mom  or  from  accused  while  UA),  relevant  messages,  memo  to  division  officer,  etc.; 
and 


3.  chronolc^  recording  when  events  occurred— eudi  as  deliveiy  to 
NLSO,  DC  called  about  sanity  issue,  you  called  finance  center  /  SUPERS  /  or  civilian 
police  (with  whom  you  spoke  and  what  was  said). 

E.  Work  closely  with  TC: 

1.  Serve  accused  when  (s)he  is  aboard; 

2.  siq)ply  sufficient  copies  of  diarge  sheet,  etc.; 

3.  ensure  that  service  record  entries  are  accurate;  and 

4.  make  DC  work  throu^  TC. 
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F.  Accused  works  for  command,  not  for  DC: 

1.  Use  check-in  /  check-out  chits  for  visits  to  DC,  and  retain  them 
in  case  file;  and 

2.  conversely,  work  with  division  officer  and  disbursing  office  to 
misure  that  command  fulfills  its  responsibilities  (e.g.,  accused  is  paid  if  so  mititled, 
personal  effects  returned,  brig  visits,  accused's  funily  has  POC). 

G.  Work  with  division  office 

1.  Advise  that  accused  is  in  brig  (may  be  going  to  brig  or  may  be 
transferred  after  trial),  will  need  to  get  sea  bag  in  order  (onboard,  not  off-base),  will 
need  transfer  performance  evaluation  refiectingthe  SPCM  conviction  (tobe  conqpleted 
after  trial,  of  course); 

2.  keep  division  informed  ofdianges  in  trial  date  and  results  of  trial; 
and 

3.  keep  witnesses  informed  of  whcm  needed  (work  with  TQ. 

H.  If  accused  still  attached  to  command  when  CA's  action  taken,  ensure 
service  record  entries  are  made  (including  page  13  warning  /  counseling  if 
appropriate).  If  not,  ensure  promulgating  order  forwarded  to  accused's  new 
command. 

I.  Trial  team  at  sea: 

1.  Message  NLSO  to  get  trial  teams — follow  format  in  iqiplicable 
legal  manual,  especially  noting  companion  cases  and  prior  attom^-dient 
relationships. 

2.  Make  special  efforts  to  accommodate  attorn^ 

a.  For  each  case,  prqpare  case  file  folders  marked  TC,  DC,  or 
MJ  (which  include  the  charge  sheet  and  convening  order).  For  counsel,  include  lists 
of  witnesses,  LPO,  LCPO,  division  officer,  and  their  phone  numbers.  TCs  folder 
should  include  all  applicable  reports  with  o^ies  (s)he  may  provide  to  DC. 

b.  Provide  temporary  work  ^ace,  a  private  space  (statmoom) 
where  DC  may  interview  clients,  and  a  space  for  courts-martial  (wardroom). 
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3.  Coordinate  trial  team  visit  with  battle  group  judge  advocate  if 

possible. 

4.  Ask  NLSO  /  LSSS  to  {provide  legal  assistance,  ADSEP  advu», 
Booker  advice  for  SCMs. 

J.  Notes  on  SCMs 

1.  Use  good  officers  and  jnrepare  SCM  package  yourself  so  that  bu^ 
offioms  will  be  more  cooperative; 

2.  provide  a  copy  of  the  trial  guide  with  plastic  covmrs  and  a  grease 

pen; 

3.  maintiiiTi  s^arste  case  ffies  as  with  other  courts-martial; 

4.  ensure  that  service  record  entries  are  made,  induding  page  13 
Booker  waivers  and  page  13  counseling  /  warnings  if  appr(q>riate;  and 

5.  inform  division  officer  of  trial  results. 


2505  SERVICE  RECORD  ACCOUNTABimY 

A.  There  should  be  a  single  service  record  monitor  in  your  office  who  should 
be  kept  informed  of  all  service  records  mitering  or  leaving  the  office.  (S)he  can 
prepare  an  update  list  daily  and  should  inventoiy  the  service  records  in  the  office 
regularly. 

B.  No  service  record  should  leave  your  office  without  a  record  transmittal 
sheet  dated  and  receipted  by  the  transmittee  (disbursing,  admin,  personnel,  division, 
NLSO,  registered  mail  derk,  etc.)  and  retained  by  ynur  smrvice  record  monitor 


FREUMINABY  INQUIRIES 


2506  PURPOSE  OF  FREUMINABY  INQUIRIES 

RCM.  303  requires  the  commander,  iqpon  receipt  of  charges  or 
information  indicating  that  a  member  of  the  command  has  committed  an  ofiTense 
punishable  under  the  U(?MJ,  to  direct  a  jnreliminary  inquiry  into  the  case  suffident 
to  permit  an  intelligent  disiiosition  of  the  matter.  This  may  consist  only  of  an 
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examination  of  the  charges  and  a  summaiy  of  the  e^qpected  evidence  which 
accompanies  them  while,  in  other  cases,  it  may  involve  a  more  extensive 
investigation. 

2507  USE 

The  preliminaiy  inquiiy  report  (PIB)  is  of  utmost  importance  to  the 
proper  administration  of  militaiy  justice.  The  PIR  is  used  initially  1^  the  commander 
in  determining  the  proper  disposition  of  the  case.  Options  include  dismissal  of  the 
charge(s),  imposition  of  nonpunitive  measures,  NJP,  referral  to  trial  by  court-martial, 
and  directing  of  a  formal  pretrial  investigation.  If  the  commander  determines  NJP 
to  be  appropriate,  the  PIR  will  be  of  assistance  in  determining  whether  misconduct 
occurred  and  the  amount  of  punishment  to  be  imposed.  In  the  event  of  an  appeal 
fi:t)m  NJP,  the  PIR  will  assist  the  i^pdlate  authority  in  deciding  whether  relief  is 
warranted.  If  the  case  is  referred  to  trial  by  court-martial  or  to  a  formal  pretrial 
investigation,  the  PIR  will  assist  the  SCM  officer,  counsel  for  both  sides,  or  a  pretrial 
investigating  officer  in  preparing  to  discharge  their  duties. 


2508  ACTION 

In  many  commands,  the  XO  will  be  the  officer  who,  upon  receipt  of 
information  indicating  an  offense  has  been  committed  by  a  member  of  the  command, 
determines  who  should  investigate  the  case.  The  XO  is  guided  by  SECNAVINST 
5520.3  in  making  this  determination.  It  may  be  expedient  for  more  than  one  case  to 
be  assigned  to  the  same  person  for  concurrent  investigation  where  the  cases  are 
closely  related.  Preliminary  inquiry  officers  (PIOs)  wQl  proceed  per  the  instructions 
which  follow.  In  each  case,  the  XO  will  review  the  report  of  the  PIO  and  may  remand 
the  report  for  further  investigation  where  iqppropriate. 


2509  ADDITIONAL  INFORMATION 

The  following  pages  contain  instructions  and  useful  forms  to  aid  PIOs 
in  the  performance  of  their  duties:  PIO  report  form;  witness  statmnent  form;  suspect 
statement  form,  etc. 
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NONPUNmVE  MEASURES 


2510  INTRODUCTION 

The  term  "nonpimitive  measures"  is  used  to  refer  to  various  leadership 
techniques  which  can  be  used  to  develop  acceptable  behavioral  standards  in  members 
of  a  command.  Nonpunitive  measures  generally  fall  into  three  areas:  nonpunitive 
censure,  extra  militaiy  instruction  (EMI),  and  administrative  withholding  of 
privileges.  Commanding  officers  and  officers  in  charge  (OIC!s)  are  authorized  and 
e3q)ected  to  use  nonpunitive  measures  to  further  the  effidenqr  of  their  commands. 


2511  NONPUNITIVE  CENSURE 

Nonpunitive  censure  is  nothing  more  than  criticism  of  a  subordinate's 
conduct  or  performance  of  duty  by  a  military  superior.  This  form  of  criticism  may  be 
either  oral  or  in  writing.  When  oral,  it  often  is  referred  to  as  a  "chewing  out";  when 
reduced  to  writing,  the  letter  is  styled  a  "nonpunitive  letter  of  caution"  (NPLOC).  A 
sample  NPLOC,  per  the  format  in  JAGManucdt  ^pendix  A-l-a,  appears  at  the  end 
of  this  chapter.  NPLOCs  are  private  in  nature.  Copies  may  not  be  forwarded  to 
BUPERS  or  CMC.  In  addition,  NPLOCs  may  not  be  quoted  in  or  appended  to  fitness 
reports  or  evaluations,  included  as  end^ur^  to  JAG  Manual  or  other  investigative 
reports,  or  otherwise  included  in  the  recipient's  official  departmental  records. 
JAGMAN,  §  0105b(2).  The  deficient  performance  of  duly  or  other  underlying  facts 
COR  be  mentioned  in  the  recipient's  next  fitness  report  or  enlisted  equation, 
howevo-,  so  long  as  no  reference  is  made  to  the  NPLOC.  The  sole  exception  to  the 
above  limitations  is  the  Secretarial  Letter  of  Censure.  (See  JAGMAN,  §  0114b). 


2512  EXTRA  MILITARY  INSTRUCTION  (EMD 

The  term  EMI  is  used  to  describe  the  practice  of  assigning  extra  tasks 
to  a  servicemember  who  is  exhibiting  behavioral  or  performance  deficiencies  for  the 
purpose  of  correcting  those  deficiencies  throu^  the  performance  of  the  assigned 
tasks.  I^ically,  these  tasks  are  performed  in  addition  to  normal  duties.  EMI 
involves  an  order  firom  a  superior  to  a  subordinate  to  do  the  task  assigned.  To  be  a 
lawful  order,  the  EMI  must  have  a  legitimate  training  purpose. 

A  Imposing  EMI.  The  initial  step  in  analyzing  EMI  in  a  given  case  is  to 
properly  identify  the  subordinate's  deficiency  (i.e.,  shortcomings  of  character  or 
personify)  rath^  than  merely  their  outward  manifestation,  which  may  be  overcome 
with  EMI.  Once  the  deficiency  has  been  identified  correctly,  the  superior  can  assign 
a  logically  related  task  to  correct  it.  Tasks  which  are  not  logically  related  to  the 
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deficiency  will  likely  be  deemed  punishment  An  order  delivered  in  tempered 
language  will  more  likely  reflect  the  training  goal  rather  than  retaliatory  actions 
associated  with  punishment. 

B.  EMI  quantity.  EMI  may  still  be  construed  by  the  courts  as  punishment 
if  the  quantity  of  instruction  is  excessive.  Per  JAGMAN,  §  0103,  no  more  than  two 
hours  of  instruction  should  be  required  each  day;  instruction  should  not  be  required 
on  the  individual's  Sabbath;  the  duration  of  EMI  should  be  limited  to  a  period  of  time 
required  to  correct  the  deficiency;  and,  after  completing  each  day's  instruction,  the 
subordinate  should  be  allowed  normal  limits  of  liberty.  As  valid  training,  EMI  can 
lawfully  interfere  with  normal  liberty  hours.  One  should  not  confuse  thia  type  of 
training  with  a  denial  of  privileges  (discussed  later),  which  cannot  interfme  with 
normal  hours  of  liberty.  The  commander  must  also  be  careful  not  to  assign 
instruction  at  unreasonable  hours.  What  "reasonable  hours"  are  will  differ  with  the 
normal  work  schedule  of  the  individual  involved,  but  no  great  interference  with 
normal  hours  of  liberty  should  be  involved. 

C.  Authority  to  impose  EMI.  The  authority  to  assign  EMI  to  be  performed 
during  working  hours  is  not  limited  to  any  particular  rank  or  rate,  but  is  an 
inherent  part  of  the  authority  vested  in  officers  and  petty  officers.  The  authority  to 
assign  EMI  to  be  performed  after  working  hours  rests  in  the  CO  or  OIC,  but  may  be 
delegated  (but  generally  not  below  the  chief  petty  officer  level).  OPNAVINST 
3120.32B,  para.  142.2.a.  For  NCOs,  see  the  Marine  Corps  Manual,  para.  1300.  Apy 
superior  may  withdraw  subordinate  authority  to  assign  EMI  during  working  hours; 
the  commander  /  OIC  may  withdraw  the  authority  to  assign  EMI  after  workmg 
hours.  Per  JAGMAN,  §  0112,  reservists  on  IDT  may  not  be  required  to  perform  EMI 
outside  normal  periods  of  IDT. 

D.  EMI  cases 

1.  United  States  v.  Trani,  1  CM.A.  293,  3  C.M.R.  27  (1952)  (order 
given  to  a  prisoner  to  perform  dose-order  driU  was  valid  as  a  corrective  measiue  to 
cure  a  want  of  discipline  and  self-control  where  the  prisoner  had  burned  certain 
confinement  records). 

2.  United  States  v.  Roadcloud^  6  C.M.R  384  (A.B.R.  1952)  (order  to 
perform  dose-order  drill  at  2230  was  pimishment). 

3.  United  States  v.  Raneri,  22  C.M.R.  694  (N.B.R.  1956)  (order  to 
take  a  parachute  and  deposit  it  properly  in  each  area  of  the  hangar,  and  to  announce 
to  those  present^— each  time — that  this  was  the  proper  way  to  deposit  a  parachute, 
was  punitive). 
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4.  United  States  v.  Robertson,  17  CJM.R.  684  (A.F3.R.  1954)  (order 
to  draw  deaning  gear  at  1600  to  dean  his  ^aces  after  normal  deaning  hours  was 
punitive). 


5.  United  States  v.  Reeves,  1  C.MJL  619  (A.F3.R  1951)  (mowing 
lawns  not  U^cally  related  to  any  ol»erved  defidency). 


2513  DENIAL  OF  PRIVILEGES 

A  third  nonpunitive  measure  which  may  be  employed  to  correct  minor 
defidendes  is  denial  of  privileges.  A  "privily”  is  a  benefit  inovided  fm*  an 
individual's  convenience  or  eiyo3rment  JAGMAN,  §  0104a.  Denial  of  privil^^  is  a 
more  severe  leadership  measure  than  either  censmre  or  EMI  because  denial  of 
privileges  does  not  necessarily  involve  or  require  an  instructional  puipose.  Pd* 
JAGMAN,  §  0104,  privileges  that  may  be  withheld  indude  such  things  as  q)ecial 
liberty,  72-hour  liberty,  exchange  of  duty,  qpedal  command  programs,  access  to  base 
or  ship  movies,  access  to  enlisted  or  officers'  dubs,  hobby  shops,  and  parVing 
privileges.  It  may  also  encompass  such  things  as  withholding  q>edal  pay  and 
commissary  and  exchange  privileges,  provided  such  withholding  complies  with 
applicable  rules  and  regulations  and  is  otherwise  lawful.  Authority  to  withhold  a 
privilege  rests  with  the  person  empowered  to  grant  that  privilege.  Authority  to 
withhold  privileges  of  personnel  in  a  liberty  status  is  vested  in  the  (X)  or  OIC. 


2514  USE  OF  ALTERNATIVE  VOLUNTARY  RESTRAINTS  OR  SELF- 
DENIAL  OF  PRIVILEGES 

A.  Self-imposed  restriction.  The  offer  to  an  individual  to  withhold  action, 
as  an  alternative  to  formal  punishment  or  reporting  of  misconduct,  if  he  will 
volimtarily  restrict  himself  or  accede  to  an  order  that  is  b^ond  the  authority  of  the 
superior  to  give  (also  known  as  "putting  him  in  ha(^")  is  unenforceable  and  not  sanc¬ 
tioned  as  a  nonpunitive  measure. 

B.  ID  cards.  The  common  practioe  of  withholding  the  ID  card  as  a 
nonpunitive  measure  to  keep  the  person  around  is  unauthorized.  Per  MILPERS- 
MAN,  art.  4620150.1  and  para.  1004  of  MCO  P5512.ll,  ID  cards  must  be  carried  at 
all  times  by  all  military  persoimel  and  are  to  be  surrendered  onty  for  idmitification, 
investigation,  or  while  in  disciplinary  confinement.  Orders  to  surrender  the  ID  card 
to  enforce  restriction  orders  are  unlawful. 
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C.  Precedent.  In  three  cases,  CJdA  has  held  that  the  UCMJ  does  not 
authorize  deprivation  of  an  individual's  liberty  ezcq>t  as  punishment  fay  court- 
martial  or  NJP  without  a  dear  necessity  for  such  restraint,  either  as  inetrial 
restraint  or  in  the  interest  of  health,  welfare,  disc^line,  or  training. 

1.  United  States  v.  Haynes,  IS  C.MJL  122,  35  CJd.R.  94  (1964) 
(order  restricting  the  accused  for  an  indef**'te  period  due  to  prior  misconduct,  for 
which  the  accused  had  been  tried,  was  held  illegal  punishment). 

2.  United  States  v.  Gentle,  16  CJdA.  437, 37  CJd.R  57  (1966)  (order 
to  the  accused  to  sign  in  hoiurly  to  enforce  a  restriction  to  the  base  "so  that  he  would 
be  present  for  duty  during  normal  working  hours"  was  held  to  be  illegal  punishment). 

3.  United  States  v.  Wallace,  2  M J.  1  (CJd.A.  1976)  (order  placing 
accused  in  company  arrest  to  ensure  his  presence  for  duty  each  day  was  held  illegal; 
breach  of  the  arrest  limits  would  not  siq;)port  a  charge  of  breaking  arrest). 
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APPENDIX  A 

INSTRUCTIONS  FOR  PREUMINABY  INQUIRY  OFFICERS  (PIOs) 


1.  The  PIO  will  conduct  an  investigation  by  executing  the  following  stq)s 
substantially  in  the  order  presented  below.  The  report  of  investigation  will  consist 
of  the  following: 

a.  NAVPERS  1626/7,  Report  and  Disposition  of  OffenseCs); 

b.  an  Investigator's  Report  Form  (the  sample  form  following  these 
instructions  provides  a  chronological  checklist  for  conducting  the  preliminaiy 
inquiry); 

c.  statements  or  summaries  of  interviews  with  all  witnesses  (sworn 
statements  will  be  obtained  if  practicable); 

d.  statements  of  the  accused's  supervisor(s)  (sworn  if  practicable); 

e.  originals  or  copies  of  documentary  evidence; 

f.  if  the  accused  waives  all  ri^ts,  a  signed  sworn  statement  by  the 
accused—or  a  summary  of  interrogation  of  the  accused,  signed  and  swam  to  by  the 
accusedr—or  both;  and 

g.  any  additional  comments  by  the  investigator  as  desired. 

2.  Objectives 

a  The  PIOs  primary  objective  is  to  collect  aU  available  evidence  pertaining 

to  the  alleged  ofrense(8).  As  a  first  step,  the  PIO  should  be  familiar  with  those 
paragraphs  in  Part  IV  of  the  Manual  fbr  Courts-Martial,  1984,  describing  the 
ofrense(8).  Within  each  paragraph  is  a  section  entitled  "elements,"  which  lists  the 
elements  of  proof  for  that  offense.  The  HO  must  be  careful  to  focus  on  the  correct 
variation.  The  elements  of  proof  should  be  copied  down  to  guide  the  PIO  in  searching 
for  the  relevant  evidence.  The  PIO  is  to  consider  everything  which  tends  to  prove  or 
disprove  an  element  of  proof. 

b.  The  HOs  secondary  objective  is  to  coUect  information  about  the  accused 

which  will  aid  the  commander  in  making  a  proper  disposition  of  the  case.  Items  of 
interest  to  the  commander  include:  the  accused's  currently  assigned  duties, 
performance  evaluation,  attitude  and  ability  to  get  along  with  others,  and  particular 
personal  difficulties  or  hardships  which  the  accused  is  willing  to  discuss.  Information 
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of  this  sort  is  best  reflected  in  the  statements  of  the  accused's  supervisors,  peers,  and 
of  the  accused  Him  /  herself. 


3.  Interview  the  witnesses  first.  In  most  cases,  a  significant  amount  of 
information  must  be  obtained  fix)m  witnesses.  The  person  initiating  the  report  and 
the  persons  listed  as  witnesses  are  starting  points.  Other  persons  having  relevant 
information  may  be  discovered  during  the  course  of  the  investigation. 


a.  The  PIO  should  not  begin  by  intmrogating  the  accused  because,  if  guilty, 
the  accused  is  the  person  with  the  greatest  motive  to  lie.  The  interrogator  should 
meet  with  the  accused  last,  when  thorou^^y  prepared.  Even  when  the  accused 
confesses  guilt,  the  PIO  should  nevertheless  collect  independent  evidence 
corroborating  the  confession. 


b.  Witnesses  who  have  relevant  information  to  offer  should  be  asked  to 
make  a  sworn  statement  Where  a  witness  is  interviewed  by  telephone  and  is 
unavailable  to  execute  a  sworn  statement,  the  PIO  must  summarize  the  interview 
and  certify  it  to  be  true. 

c.  In  interviewing  a  witness,  the  PIO  should  seek  to  elicit  all  relevant 
information.  One  method  is  to  start  with  a  general  survey  question,  asking  for  an 
account  of  everything  known  about  the  subject  of  inquiry  and  then  following  up  with 
specific  questions.  After  conversing  with  the  witness,  the  PIO  should  assist  in 
writing  out  a  statement  that  is  thorough,  rdevant,  orderly,  and  dear.  The  substance 
must  always  be  the  actual  thou^ts,  knowledge,  or  beliefs  of  the  witness;  the 
assistance  of  the  PIO  must  be  limited  to  helping  the  witness  express  him  /  h^self 
accurately  and  effectively  in  written  form. 

4.  Collect  the  documentary  evidence.  Documentary  evidence— such  as  shore 
patrol  reports,  log  entries,  watchbills,  service  record  entries,  local  instructions,  or 
organization  manuals — should  be  obtained.  The  original  or  a  certified  copy  of 
relevant  documents  should  be  attached  to  the  report  As  an  iqppointed  investigator, 
PIOs  have  the  authority  to  certify  copies  to  be  true  by  subscribing  the  words 
"CERTIFIED  TO  BE  A  TRUE  COPT  with  their  signature. 


5.  Collect  the  real  evidence.  Real  evidence  is  a  physical  object  (such  as  the  knife 
in  an  assault  case  or  the  stolen  camera  in  a  theft  case,  etc).  Before  seeking  out  the 
real  evidence,  if  any,  the  PIO  must  be  familiar  with  the  Military  Rules  of  Evidence 
concerning  searches  and  seizures.  If  the  item  is  too  big  to  bring  to  an  NJP  hearing 
or  into  a  courtroom,  a  photograph  of  the  item  should  be  taken.  If  real  evidence  is 
already  in  the  custody  of  a  law  enforcement  agency,  it  should  be  left  there  unless 
otherwise  directed.  The  PIO  should  inspect  it  personally. 
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6.  Rights  advisement 

a.  Before  questioning  the  accused,  the  PIO  should  also  have  the  accused 
sign  the  acknowledgement  line  on  the  fi:t>nt  of  the  R^xnt  and  Diq)osition  of  Offmise 
(NAVPERS  1626/7)  and  initial  any  additional  pages  of  charges  that  may  be  attadied. 
The  PIO  should  sign  the  witness  line  on  the  firont  of  NAVPERS  1626/7,  next  to  the 
accused's  acknowledgment. 

b.  A  form  follows  which  may  be  used  to  ensure  the  PIO  correctly  advises 
su^)ects  of  their  rights  before  asking  any  questions.  Filling  in  that  page  must  be  the 
first  ordm*  of  business  when  meeting  with  the  suspect  Only  one  witness  is  necessary, 
and  that  witness  may  be  the  PIO. 

7.  Interrogate  the  accused.  The  accused  may  be  questioned  only  after  knowing 
and  intelligently  waiving  all  constitutional  and  statutory  rights.  Such  waiver,  if 
made,  should  be  recorded  on  a  copy  of  the  suspect's  statemmit  form  whidh  follows. 
If  the  accused  asks  questions  regarding  the  waiver  of  these  rights,  the  PIO  must 
decline  to  answer  or  give  any  advice  on  that  question.  The  decision  must  be  kft  to 
the  accused.  Other  than  advising  the  accused  of  the  rights  as  stated  in  paragraph 
6b  above,  the  PIO  should  never  give  any  other  form  of  legal  advice  to  the  accused. 
If  the  accused  wants  a  lawyer,  NLSO  judge  advocates  are  available. 

a.  If  the  accused  has  waived  all  rights,  the  PIO  may  begm  questioning. 
After  the  accused  has  made  a  statement,  the  PIO  may  probe  with  pointed  questums 
and  confront  the  accused  with  moonsistendes  in  the  story  or  contradictions  with 
other  evidence.  The  PIO  should,  with  respect  to  his  own  conduct,  keep  in  mind  that, 
if  a  confession  is  not  "voluntary,"  it  cannot  be  used  as  evidence.  To  be  admissible,  a 
confession  or  admission  which  was  obtained  througdi  the  use  of  ooordon,  unlawful 
influence,  or  unlawful  inducement  is  not  volimtaiy.  The  presence  of  an  impartial 
witness  during  the  interrogation  of  the  accused  is  recommended. 

b.  Ifthe  iccused  is  willing  to  make  a  written  statement,  ensure  the  accused 
has  acknowledged  and  waived  all  rights.  While  the  PIO  may  help  the  accused  draft 
the  statement,  the  PIO  must  avoid  putting  words  in  the  accu^'s  mouth.  If  the  draft 
is  typed,  the  accused  should  read  it  over  carefully  and  be  permitted  to  make  any 
desired  changes.  All  changes  should  be  initialed  hy  the  accused  and  witnessed  by  the 
PIO. 


c.  Oral  statements,  even  though  not  reduced  to  writix^,  are  admissible  into 

evidence  against  a  suspect  If  the  accused  does  not  wish  to  reduce  an  oral  statement 
to  writing,  the  PIO  must  attach  a  certified  summaiy  of  the  interrogation  to  the 
report.  Where  the  accused  has  made  an  incomplete  written  statement,  the  PIO  must 
add  a  certified  summaiy  of  matters  omitted  from  the  accused's  wri^n  statement 
which  (s)he  stated  orally. 
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d.  If  the  accused  ,  initially  waives  all  ri£^ts»  hut  during  the  interview 
indicates  a  desire  to  consult  with  counsel  or  to  stop  the  interview,  the  FIO  will 
scrupulously  adhere  to  such  request  and  terminate  the  interview.  The  interview  mey 
not  resume  the  accused  afqproaches  the  FIO  and  indicates  a  desire  to  once 

again  waive  all  lights  and  submit  to  questioning. 
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APPENDED  B 

SABIPLE  INVESTIGATOR’S  REPORT 


INVESTIGATOR’S  REPORT  IN  THE  CASE  OF 


1.  Read  paragraphs  in  the  MCM  oonccarning  offenses  /  charges. 

2.  V^tnesses  interviewed  (not  the  accused). 


NAME 

PHONE 

Signed 

statement 

Summary  of 
interview 

4.  Documentaiy  evidence: 


Description 

Original  or 
copy 

Attached  or 
location 
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INVESTIGATOR’S  REPORT  IN  THE  CASE  OF 
5.  Real  evidence: 


Name  of 
Custodian 


Custodian's 
Phone  number 


Permit  the  accused  to  inspect  report  chit.  Yes. 

Accused  initialed  second  page  of  charges.  N/A  Yes. 

Accused  signed  acknowledgement  line  on  NAVPERS  1626/7.  Yes. 
Investigator  signed  witness  line  on  NAVPERS  1626/7.  Yes. 

Accused  waived  rights.  Yes. 

Accused  made  statement  (only  wlwn  #10  is  Yes),  and 

Accused's  signed  statement  attached  _ 

Summary  of  interrogation  attached  _ 
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APPENDIX  C 
WITNESS*  STATEMENT 


Name 


Command 


TAD  from  /  to . 


.Grade  /  Rate . 


JDivision . 
_ until 


.Social  Security  No.. 


Whereabouts  for  next  30  days 


Phone. 


^  hereby  make  the  following  statement  to . 


I, _ 

who  has  been  identified  to  me  as  a  preliininaiy  inquiry  officer  for  the . 


(use  additional  pages  if  necessary) 

I  swear  (or  affirm)  that  the  information  in  the  statement  above  (and  on  the _ 

attached  page(s),  all  of  which  are  signed  by  me)  is  true  to  my  knowledge  or  bdief. 

_  _ 19 _  _ 

(Witness'  Signature)  (Date)  CTime) 

Sworn  to  before  me  this  date. 


_  _ 19 _  _ 

dnvratigator's  Signature)  (Date)  (Time) 

[Obtain  SSN's  from  official  records;  if  member  asked  to  provide  SSN,  obtain  a  signed 
Privacy  Act  statement.] 
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APPENDIX  D 

SUSPECT'S  RIGHTS  ACKNOWLEDGEMENT  /  STATEMENT 

(see  JAC^iAN  0170) 


FULL  NAME  (ACCUSED/ SUSPECT) 

SSN 

RATB/RANK 

ACTIVITY’ /UNIT 

SSN 

RATE/RANK 

ORGANIZATION 

LOCATION  OF  INTERVIEW 

TIME 

SIGHTS 


I  certify  and  acknowledge  by  my  signature  and  initials  set  forth  below  that»  btfore 
the  interviewer  recfuested  a  statement  from  me,  he  warned  me  that: 

(1)  I  am  suqpected  of  having  committed  the  following  offenseCs): 


(2)  I  have  the  rij^t  to  remain  siten^  . 

(3)  Any  statement  I  do  make  may  be  used  as  evidence 

against  me . 

(4)  I  have  the  ri^t  to  consult  with  lawyer  counsel  prior 

to  any  questioning.  This  lawyer  counsel  may  be  a  civilian  lawyer 
retained  by  me  at  my  own  eipense,  a  military  lawyer  unpointed 
to  act  as  iny  counsel  without  cost  to  me,  or  both;  and . 

(5)  I  have  the  rig^t  to  have  such  retained  civilian 

lawyer  and/or  iqqjwinted  military  lawyer  present  during  this 
interview . 
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I  further  certify  and  acknowledge  that  I  have  read  the  above 
statement  of  my  rights  and  fully  understand  them,  and  that,  . . 

(1)  I  esqpressly  desire  to  waive  my  ri^t  to 

remain  silent;  . 

(2)  I  expressly  desire  to  make  a  statement;  . 

(3)  I  expressly  do  not  desire  to  consult  with  either 

a  civilian  lawyer  retained  fay  me  or  a  military  lawyer  ippointed 
as  my  counsel  without  cost  to  me  prior  to  any  questioning;  . . . . 

(4)  I  eq}ressly  do  not  desire  to  have  such  a 

lawyer  present  with  me  during  this  interview;  and . 

(5)  This  acknowledgement  and  waiver  of  ri^ts  is 
made  freely  and  voluntarily  by  me,  and  without  any  promises 
or  threats  having  been  made  to  me  or  prrasure  or  coercion 

of  any  kind  having  been  used  against  me.  . 


SIGNATURE  (ACCUSED/SUSPECD 

TIME 

DATE 

SIGNATURE  (INTERVIEWER) 

TIME 

DATE 

SIGNATURE  (WITNESS) 

DATE 

The  statement  which  sppears  on  this  page  (and  the  following _ page(s),  all  of 

whidi  are  signed  by  me),  is  made  freely  and  voluntarily  by  me,  and  without  any 
promises  or  threats  having  been  made  to  me  or  pressure  or  coercion  of  any  kind 
having  been  used  against  me. 


SIGNATURE  (ACCUSED  /  SUSPECT) 
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APPENDIX  E 

REQUEST  FOR  LEGAL  HOLD 


From:  Commanding  Officer, 

To:  Commanding  General,  Marine  Corps  Base,  Camp  Lcgeune 

(Attn:  SJA) 

Sulg:  REQUEST  FOR  LEGAL  HOLD  ICO _ 

1.  The  foUowing  personnel  have  been  identified  as  victims  /  witnesses  in  the 
subject  case: 

Name  Rank  SSN  Unit  RTD 


2.  I  request  that  the  personnel  listed  above  be  placed  on  l^al  hold  to  ensure 
their  presence  for  trial. 

3.  The  request  fpr  l^;al  services  in  the  subject  case  (was)  (will  be)  forwarded  to 

the  Office  of  the  Staff  Judge  Advocate  (on)  (not  later  than) _ _  19 _ 


SIGNATURE 
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APPENDIX  F 

SAMPLE  EMI  ASSIGNMENT  ORDER 

GDate) 

From:  (Rate  and  full  name  of  person  imposing  EMI) 

To:  (Rate  and  full  name  of  person  being  assigned  EMD 

Subj:  ASSIGNMENT  OF  EXTRA  MILITARY  INSTRUCTION  (EMD 

Ref:  (a)  JAGMAN,  §  0103  [or  local  instruction] 

1.  Your  performance  indicates  the  following  defidendes:  Ijmu  fsdled  to  make 
required  log  entries  to  record  certain  events  and  failed  to  make  proper  tours  of 
3^ur  watch  area.] 

2.  These  performance  defidendes  stem  from:  lyour  inattention  to  duty  in 
pr^iaring  for  jrour  assigned  watch.] 

3.  Per  the  reference,  the  following  esctra  military  instruction  is  assigned  to 
assist  you  in  overcoming  these  defidendes:  [you  will  study  the  pertinent  orders  for 
watchstanders  and  develop  a  checklist  for  use  by  personnel  standing  this  watch.] 

4.  This  EMI  shall  be  performed  between  1630  and  1800  firom  Monday  1  June 
19CJY  through  Friday  5  June  19CY.  On  Monday,  8  June  19CY,  you  will  present  a 
30-minute  class  on  this  subject  to  your  division. 


(Signature) 


(Date) 

1.  I  hereby  acknowledge  notification  of  the  above  EMI.  I  have  read  and 
imderstand  reference  (a)  and  am  aware  that  failure  to  perform  said  EMI  in  the 
manner  set  out  therein  is  a  violation  under  Artide  92,  UCMJ,  which  is  punishable 
by  eith^  noqjudidal  punishment  or  at  court-martial. 


(Signature) 

Copy  to: 

Members'  training  record  (original) 

Command  Master  Chief 
Legal  Officer 
Division  Ofiicer 
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APPENDIX  G 


SAMPLE  NONPUNinVE  LETTER  OF  CAUTION 

From:  Commanding  Officer.  USS  BOHEMIAN  (CV  11) 

To:  crocs  Michael  Stipe,  USN,  123-45-6789 

Subj:  NONPUNmVE  LETTER  OF  CAUTION 

Ref:  (a)  Report  of  JAG  Investigation  of  7  Sep  19CY 

(b)  JAGMAN,  §0105 

(c)  R.CJJ.  306(c)(2),  MCM  1984 


1.  Reference  (a)  is  the  record  of  investigation  convened  to  inquire  into  the 
transmission  of  a  certain  message  on  board  USS  BOHEIMIAN  while  you  were 
SSES  Assistant  Division  Officer. 


2.  The  investigation  disclosed  that,  as  Assistant  Division  Officer,  on  19  July 
19CY,  you  participated  in  the  writing  and  printing  of  a  fake  message.  After 
reviewing  the  fake  message,  you  noted  that  thmre  had  been  an  unauthorized 
modification  to  the  classification  line  and  directed  that  it  be  corrected. 
Unfortunately,  you  failed  to  verify  that  this  correction  had  been  made  and,  when 
the  correction  was  not  made,  the  next  message  still  had  the  error  in  the 
classification  line.  When  you  realized  tiiat  this  message  had  been  transmitted 
with  an  error  in  the  classification  line,  you  took  steps  to  retransmit  a  corrected 
copy,  but  you  did  not  notify  your  superiors. 

3.  Yoiu:  performance  and  judgment  during  this  incident  was  substandard.  As 
Assistant  Division  Officer,  it  was  inappropriate  for  yxm.  to  participate  m  the 
drafting  of  a  fake  message.  More  critical,  however,  was  your  fiulure  to  notify  your 
superiors  that  a  message  with  an  improper  classification  line  had  been 
transmitted.  You  are  hereby  administratively  admonished  for  your  actions  on 
19  July  19CY. 

4.  This  letter,  being  nonpunitive  in  nature,  is  addressed  to  you  as  a  corrective 
measure.  It  does  not  become  a  part  of  your  official  record.  However,  you  are 
advised  that,  as  Assistant  SSES  Division  Officer,  3^u  are  in  a  position  of  epedal 
trust.  In  the  future,  I  expect  you  to  exercise  grWter  care  in  the  performance  of 
yoiu*  duties  in  order  to  measure  up  to  the  hi^  standards  of  USS  BOHEMIAN.  I 
trust  the  instructional  benefit  you  receive  firom  this  mqperience  will  heighten  your 
awareness  of  the  extent  of  your  responsibilities  and  help  you  become  a  more 
proficient  Chief  Petty  Officer. 


E.  D.  BRICKELL 
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APPENDIX  H 

SABfPLE  LETTER  OF  INSTRUCTION 

From:  Commanding  Officer,  USS  NEVERSAIL  (CV  11) 

To:  LCDR  Blike  Rowmanage,  USN,  987-65-4321/1300 

Aviation  Fuels  Officer,  USS  NEVERSAIL  (CV  11) 

Subj:  LETTER  OF  INSTRUCTION 

Ref:  (a)  MILPERSMAN,  art  3410100 

1.  This  Letter  of  Instruction  is  issued  per  the  reference  to  discuss  qpecific 
measures  required  to  improve  the  unsatisfactory  performance  of  the  Aviation 
Fuels  Division  on  board  NEVERSAIL. 

2.  Since  your  assumption  of  duties  as  aviation  fuels  officer  on  board 
NEVERSAIL,  3rou  have  allowed  unauthorized  procedures  to  exist  in  the  Aviation 
Fuels  Division  that  resulted  in  the  structural  damage  to  JP-5  storage  tank 
8-39-02J  during  underway  replenishment  on  18  July  19CY.  You  flEuled  to 
familiarize  yourself  with  appropriate  aviation  fiieb  dire^ves  and  thus  you  were 
unable  to  verify  the  proceedings  in  your  division.  You  also  failed  to  ensure  aU 
directives  were  maintained  up-to-date.  (Generally,  you  relied  totally  iqxm  your 
assistant  aviation  fuels  officer  for  the  day-to-day  operation  of  your  division. 

3.  To  function  effectively  as  the  aviation  fuels  officer,  you  must  become  more 
involved  in  the  day-to-day  aspects  of  your  division.  You  cannot  manage  firom 
your  office,  accepting  the  counsel  of  your  assistants  without  developing  an 
adequate  personal  knowledge  of  specific  procedures.  You  must  personally  set  your 
division's  goals  and  personally  verify  they  are  being  met 

a.  You  must  review  eveiy  aviation  fuels  directive  iqpplicable  to  USS 
NEVERSAIL.  You  will  ensure  that  you  are  familiar  with  directed  procedures.  As 
a  mattm*  of  routine,  you  will  personally  verify  that  3^ur  division  does  not  deviate 
from  directed  procedures  unless  authorized  by  higher  authority. 

b.  You  will  submit  quota  requests  for  yourself  and  CW02  J.  S.  Ragmann 
to  attend  an  aviation  fuels  officer  course  upon  completion  of  this  d^losmient. 

4.  This  letter  is  designed  to  aid  you  in  correcting  deficiencies  in  3^our 
performance  as  a  division  officer.  The  entire  chain  of  command  is  available  to 
assist  you  in  any  way  possible.  We  want  and  need  your  success. 

D.  R  PEPPER 
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2601  USN  CHECKLIST  FOR  REPORT  CHTT/NJP  PROCESSING 

The  following  process  assumes  that  the  command  has  a  local  rqxnrt  chit 
or  system  for  reporting  offenses  and  conducting  the  preliminary  inquiry  prior  to  the 
preparation  of  a  NAVPERS  1626/7  for  use  at  XOI  or  CO's  mast. 

A.  Before  CQ'b  mast: 

1.  Log  local  report  into  the  logbook.  (A  log  should  be  used  for 
tracking  the  report  throu^  your  command.) 

2.  Send  local  report  and  request  for  preUminary  inquiry  and 
recommendation  as  to  disposition  to  SNM's  department  head. 

3.  If  returned  recommending  XOI  or  mast,  check  service  record  out 
from  personnel  or  PSD. 

4.  Review  service  record  to  ensure  all  pages  are  there  and  to 
determine  if  SNM  is  on  any  suspended  sentence,  is  in  afrockedpaygrade,  or  hasbeen 
given  an  administrative  separation  warning. 

5.  Prepare  NAVPERS  1626/7  and  appropriate  acknowledgement  of 
ri^ts  forms  fix)m  JAG  Mamud,  If  a  UA  case,  be  sure  to  have  a  page  601-6R  or 
page  13. 


6.  Attach  preliminary  inquiry  report,  including  statements  and  other 
evidence,  to  report  chit. 

7.  Contact  and  inform  the  accused  of  aU  ri^ts  and  let  him  /  her 
inspect  the  evidence.  (If  shore  based,  set  up  iqppointment  with  DC  if  accused  wants 
to  consult  with  counsel.) 


m  _ 

Naval  Justice  School  SJA  Deddbook 

Pnbllcatioii  26-1  Rev.  3/94 


Part  V  -  Bfilitary  Justice 


8.  Inform  accused,  his  /  hm:  supervisors,  and  witnesses  of  time  and 
place  of  XOI  /  CO's  mast. 

B.  After  CQ*s  mast: 

1.  Ensure  CO  has  completed  section  of  NAVPERS  1626/7  mititled 
"Action  of  the  Commanding  Officer." 

2.  Inform  accused  ofri^t  to  appeal  NJP.  Be  sure  accused  signs  the 
s^propriate  forms  (see  JAG  Manual^  appendix  1).  Ensure  NAVPERS  1626/7  is 
modified  to  reflect  the  5-day  time  limit  vice  15  da}^  which  is  preprinted  on 
NAVPERS  1626/7. 

3.  Service  record  entries  required  when  the  CO  excuses  or 
dismisses  the  offenseCs): 

a.  When  the  service  record  contains  an  entry  concerning  UA, 
an  entry  must  be  made  to  show  what  action  was  taken.  If  the  UA  is  less  than  24 
hours,  a  page  13  entry  is  required. 

b.  If  UA  more  than  24  hours,  completion  of  a  page  P601-6R 

is  required. 

c.  For  all  other  offenses  eaccused  or  dismissed,  no  service 
record  entry  is  required.  If  a  UA  offense  is  excused  or  dismissed,  page  13  required 
to  reflect  disposition. 

4.  When  mast  results  in  a  decision  to  refer  charges  to  trial  by 
summary  or  special  court-martial  (SPCM),  prepare  a  charge  sheet  (DD458).  No 
service  record  entry  is  recpiired. 

5.  When  mast  results  in  a  dectsion  to  direct  a  pretrial  investigation 
under  article  32,  no  service  record  entry  is  required 

6.  Recpiired  service  record  entries  if  punishment  imposed  does  no# 
include  reduction  or  forfeiture  of  pay. 

a.  NAVPERS  1070/613  (page  13); 

b.  NAVPERS  1070/609  (page  9); 

c.  NAVPERS  1070/606  Qpage  6)  -  Must  be  oonq>leted  in  UA 
cases  in  excess  of  24  hours.  Since  UA  of  24  hours  or  more  is  lost  time,  completion  of 
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the  page  6  (blocks  1  and  2, 88  through  42,  and  block  50)  must  be  timely  and  accurate. 
Strict  adherence  to  the  PAYPERSMAN,  §  90435  is  mandatory. 

7.  Required  service  record  entries  if  punishment  imposed  does 
include  reduction  or  forfeiture  of  pay. 

a.  NAVPERS  1070/607  (page  7); 

b.  NAVPERS  1070/609  (page  9); 

c.  NAVPERS  1070/604  (page  4)  if  reduction  is  awarded; 

d.  NAVPERS  1070/606  (page  6)  to  be  complied  in  UA  cases 

in  excess  of  24  hours  as  outlined  above;  and 

e.  if  reduction  and  forfeitures,  ensure  forfeitures  are  baaed  on 
reduced  paygrade  (even  if  reduction  suspended). 

NOTE:  Manual  of  Advancement  states  that  all  lost  time 
as  a  result  of  UA,  misconduct,  confinement,  etc.,  is  not  creditable  as  time  in  rate 
(TIR)  for  advancement  and,  acoordinfi^,  the  TIR  shall  be  adjusted  (page  4)  only  if 
there  has  been  no  reduction  in  rate. 

8.  Punishments  involving  reduction  or  forfeiture  of  pay  whidi  are 

suspended: 


a.  NAVPERS  1070/613  (page  13)  if  punishment  awarded 
pertains  to  reduction  in  rate  (RIR)  or  forfeiture  and  fines  (FF)  and  was  suspended; 

b.  NAVPERS  1070/607  (page  7)  if  one  or  more  types  of 
punishment  awarded  is  suspended,  but  still  includes  at  least  one  punishmmit  not 
suspended  that  pertains  to  pay 

c.  NAVPERS  1070/609  (page  9)  if  reduction  is  awarded;  and 

d.  NAVPERS  1070/604  (page  4)  if  reduction  is  awarded. 

9.  Punishments  involving  restraint* 

a.  Correctional  custody  fCC).  If  CC  is  awarded  at  mast, 
pr^are  the  confinement  order  (NAVPERS  1640/4).  You  wiU  need  an  original  and  two 
copies. 
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NOTE'.  The  accused  will  be  escorted  to  the  local  medical 
facility  for  a  preconfmemmit  plqmicaL  This  is  a  function  of  your  MAA.  Th^  are 
trained  to  do  this.  Do  not  assign  the  job  to  one  of  your  YNs. 

b.  Restriction  to  limita.  If  restriction  is  imposed,  restriction 
papers  need  to  be  typed.  Usually  this  is  on  a  local  preprinted  form,  necessitating 
only  the  completion  of  the  accused's  name,  rate,  and  social  security  number  (SSN). 
It  will  show  the  boundaries  of  restriction,  times,  dates  and  places  for  mustmr,  and  is 
signed  Iqr  someone  authorized  to  do  so. 

c.  Extra  duty.  If  extra  duty  is  imposed,  virtually  the  same 
procedures  as  in  b  above  will  be  used.  Again,  notification  is  by  a  preprinted,  locally 
prepared  form  which  defines  the  extra  duty,  the  time  it  will  be  accomplished,  to 
whom  the  accused  reports,  and  any  extra  instructions  necessary. 

d.  Confinement  on  bread  and  water.  'Prepste  confinement 
orders  for  bread  and  water.  The  SNM  must  be  given  a  confinement  physical  and 
found  to  be  fit  for  confinement  on  bread  and  water.  See  section  on  prqnration  of 
confinement  order. 


e.  File  documents  in  the  Unit  Punishment  Book  (UFB)  and, 
after  all  action  (including  any  i^peaU,  ensure  it  is  complete. 

[A  'TJnit  Punishment  Book”  is  nothing  more  than  a 
binder  containing  completed  NAVPBIRS  1626/Ts  of  att  cases  spearing  before  the  CO 
at  mosf,  whether  dismissed  or  excused.  The  UPB  is  required  as  a  permanent 
command  record  of  all  cases  involving  eniUted  persons  handled  at  mast  and  will  be 
maintained  on  board  for  two  years  (MILPERSMAN,  art.  5030500  and  JAOMANt 
§  0119  pertain).] 

10.  Remission,  mitigation,  or  setting  aside  of  NJP: 

a.  The  PAYPERSMAN  (Part  9,  section  90486)  contains  block- 
by-block  instructions  for  preparation  of  NAVPERS  1070/607  for  these  acticms. 

b.  Refer  to  table  9-4-89h  for  instructions  to  mitigate, 
reinstate,  or  set  aside  the  punishment  for  members  who  have  previously  been  reduced 
in  rate. 

C.  Miscellaneous  matters; 

1.  If  the  CO's  NJP  results  in  a  restraint-type  punishment,  the 
details  must  be  furnished  to  the  OOD  for  inclusion  in  the  deck  log. 
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2.  Prepare  notice  for  the  Plan-of~the  Dav  (POD).  If  it  is  the  poli^ 
of  commands  to  publish  the  results  of  CO's  NJP  in  the  command  POD,  strict 
compliance  with  JAGMAN,  section  0115  is  mandatory.  The  names  of  offends  will 
be  omitted  if  the  information  may  be  disseminated  to  civilians.  Li  no  instance  wfll 
the  SSN  of  an  individual  be  used  in  the  publication  of  NJP  results.  (See 
SECNAVINST  5211.5  and  the  Privaqr  Act  in  this  Deskbook.) 

3.  aiqnnpriate,  prepare  page  13— warning  member  cfconsequenoeB 
of  future  misconduct. 

4.  If  a  basis  for  administrative  discharge  determine  if 

command  wants  to  process  member  for  discharge.  Do  not  inepare  page  13  if 
command  wants  to  process  for  discharge. 

D.  N.TP  uppaalB- 

1.  After  receipt  of  accused's  sq;)peal,prq;)are  written  endorsement  for 
the  CO's  signature.  Include  a  copy  of  NAVPERS  1626/7,  copies  of  all  statements  or 
evidence  used  at  mast,  and  copy  of  page  9  from  accused's  service  record  (with  all 
endorsements).  See  JAGMAN,  §  0116  for  requiremaits. 

2.  Indicate  iqjpeal  on  NAVPERS  1626/7. 

3.  If  no  rei^nse  to  appeal  is  received  from  te^peal  authority  within 
five  (5)  days  of  accused's  i^peal,  then  restraint  punishments  must  be  stayed— but 
only  if  accused's  has  req[uested  this. 

E.  Officer  NJP: 

1.  Define  taking  an  officer  to  NJP,  dieck  with  regulations 
promulgated  by  the  type  commander  regarding  any  additional  requirements  or 
procedures  required  by  them.  (Many  want  notification  prior  to  the  NJP  hearing. 
Prompt  verbal  reports  of  all  incidents  of  officer  misconduct  must  be  made  to 
CIN(3>ACFLT.) 

2.  If  an  officer  is  awarded  NJP,  a  disdplinaiy  rqMrt  must  be  sent 
to  BUPERS  82.  (MILPERSMAN,  art  34101()0i!b  contains  the  aiqplicable  provisions.) 

3.  If  the  officer  is  also  being  detached  for  cause,  consult 
MILPERSMAN  3410105  for  the  provisions  for  this  procedure. 

4.  See  "Officer  Discipline"  in  this  Deskbook. 
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OFFICEB  DISCIFLINE 


aeoa 


A. 


B. 

c. 


BEfERENCES 

SBCNAVINST  1920.6.  Sulg:  ADMINISTRATTVE  SEPARATION  OF 
OFFICERS 

MILPERSAiAN 

MOO  P5800.8  (LEGADMINMAN) 


2008  REPORTS  OF  OFFICER  BOSCONDUCT 

Naval  officer  miiwondunt  must  be  rqMrted  to  BUPERS  82.  Marine 
ofBoer  misconduct  must  be  reported  to  the  Commandant  of  the  Marine  Corps  (CMO 
(JAM)  in  the  following  instances; 

A.  The  suspect  is  in  the  grade  of  colonel  or  above; 


B.  the  suspect  is  a  «nTnTnanH«r  with  qpecial  court-martial  convening 
authority  (SPCMCA);  or 

C.  in  the  judgment  of  the  superior  commander 


a.  the  incident  in  question  may  gmerate  significant  adverse 

publicity; 


b.  fharmal  Hiariplitiaty  agtinw  nr  a  rawmmiMMiatinn  fm»a<itnmiafapati^ 

separation  processing  may  result;  or 

c.  other  q>ecial  drcumstanoes  warrant  notifying  CMC. 


8664 


ADBUNISTRATIVE  SEPARATION 


SEC^AVINST  1920.6  governs  the  administrative  separation  pmceaaing 
of  Regular  and  Reserve  officers.  Tito  moat  frequently  used  bases  far  administrative 


substandard  performance  of  duty.  Retirsment--digible  officers  may  also  be  proosaaed 
for  admmistrative  separation.  8ECNAVIN8T  1920.6  provides  the  mechanism  to  farce 
the  retirement  of  eligible  officers  for  substandard  performance  or  misconduct, 
induding  a  board  procedure  to  determine  whether  retbement  should  be  in  the  nsoct 
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inferior  grade.  These  procedures  are  discussed  in  greater  detail  in  the  administrative 
s^arations  chapter  of  this  Deskbook. 


2605  SEPARATION  IN  UEU  OF  TRIAL 

A.  Basis.  An  officer  "nay  be  separated  in  lieu  oftrial  by  ooiurt-martial  upon 
the  officer's  request  if  charges  have  been  preferred  with  respect  to  an  offense  for 
which  a  punitive  discharge  is  authorized.  This  provision  may  not  be  used  as  a  basis 
for  sq;)aration  when  the  escalator  clause  of  R.CJd.  1003(d),  MCM,  1984,  provides  the 
sole  basis  for  a  punitive  discharge  unless  the  charges  have  been  referr^  to  a  court- 
martial  authorized  to  a4judge  a  punitive  discharge. 

B.  Characterization  of  service.  The  characterization  of  service  is  normally 
under  other  than  honorable  (OTH)  conditions,  but  a  general  discharge  may  be 
warranted  in  some  cases.  Characterization  of  smrvice  as  honorable  is  not  authorized, 
unless  the  respondent's  record  is  otherwise  so  meritorious  that  any  other 
characterization  woiild  be  clearly  inappropriate. 

C.  Procedures 

1.  The  officer  submits  a  signed,  written  request  for  discharge  in  lieu 
of  trial.  The  officer  shall  be  afforded  an  opportunity  to  consult  with  qualified  counsel. 
If  the  member  refuses  to  do  so,  the  CO  shall  prepare  a  statement  to  this  effect  which 
shaU  be  attached  to  the  file,  and  the  officer  shall  acknowledge  the  waiver  of  the  ri^t 
to  consult  with  counsel.  Unless  the  officer  has  waived  the  rig^t  to  counsel,  the 
request  shall  also  be  signed  by  counsel. 

2.  The  written  request  shall  indicate  the  officer  understands  the 

following: 

a.  The  elements  of  the  offenses  charged; 

b.  that  characterization  of  service  under  OTH  conditions  is 

authorized;  and 


c.  the  adverse  nature  of  such  a  characterization  and  possible 

consequences. 


B 
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3.  The  request  shall  also  include: 

a  An  acknowledgement  of  guilt  of  one  or  more  of  the  offenses 
charged,  or  of  any  lesser  included  offmise,  for  whidi  a  punitive  discharge  is 
authorized;  and 


b.  a  summaiy  of  the  evidence  or  list  of  docummits  (or  copies 
thereof)  provided  to  the  officer  pertaining  to  the  offmises  for  which  a  punitive 
discharge  is  authorized. 


SUMMABY  COUBTS>BlABTIAL 
2806  CEmCKLlST 

A.  Pretrial  pro^ftAiraa 

1.  Check  the  service  record  out  from  personnd  or  PSD. 

2.  Prepare  the  DD  Ftarm  458  and  the  convening  order  for  the  CCs 

signature. 

3.  You  will  need  three  (3)  copies  of  the  diarge  sheet  and  finar  (4)  copies 
of  the  convening  order.  Distribute  as  foUows:  one  of  each  for  the  accused,  one  of  eada 
for  the  summary  courts-martial  (SCM)  officmr,  one  of  eadi  for  command  files.  Hie  fourth 
convening  order  should  be  certified  as  a  true  and  attached  to  the  original  diarge 
sheet  The  original  is  retained  in  the  command  files  for  future  use. 

4.  Inform  the  accused  of  his  /  her  rights  at  the  SCM,  his  /  her  xiffot  to 
refuse  SCM,  and  his  /  her  rifi^t  to  consult  with  counseL 

5.  If  accused  consults  with  an  attorney,  be  sure  he  /  die  has  made  an 
election  to  accept  an  SCM.  If  accused  has  dected  an  SCM  and  desires  to  waive  oounad 
at  the  court,  have  the  accused  sign  a  Waiver  of  Ri^ts  to  Counsel  form.  This  allows  the 
results  to  be  admissible  as  a  convictfon  at  a  later  court-martial  fin:  purposes  of 
aggravation. 


6.  Obtain  a  list  of  witnesses  desired  by  accused  and  arrange  fiir  their 
attendance  at  the  triaL 

7.  Inform  the  member's  division  officer  that  the  accused  could  receive 
confinement  and  that  a  full  sea  bag  is  required.  This  will  save  time  after  trial  if 
confinement  is  in  fact  adjudged. 
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8.  Contact  SCMofiBoer  and  inform  him /her  generally  of  duties.  Ensure 

the  SCM  ofiBoer  has  a  copy  of  the  SCM  trial  guide  in  ^ypendix  9  to  the  MCM,  1984,  and 
Record  of  Trial  (ROT)  by  SC7M  fimn,  DD  Form  2329. 

B.  Post-trial  procedures 

1.  If  confinement  has  been  awarded,  prepare  the  confinement  orders 
and  alert  personnel  that  TEMADD  orders  will  be  needed. 

2.  If  member  is  to  be  confined,  copy  pages  2, 4, 5, 9, 10,  and  aiqr  pages 
6,  7,  and  13  relating  to  prior  NJFs.  Also  copy  any  evaluations  or  commendations.  Tliis 
information  may  be  needed  to  prepare  the  CA's  action  and  the  aarvioe  record  is  sent  to 
the  brig  with  the  prisoner. 

3.  Ensure  that  the  SCM  officer  had  completed  blocks  1-11  of  the  ROT 
by  SCM  (DD  Form  2329)  and  signed  block  12. 

4.  Notify  the  accused  of  the  ri^t  to  submit  matters  to  the  CA  for 
consideTation  in  taking  the  action  on  the  record.  The  accused  has  seven  days  firom  the 
date  sentence  is  announced  to  submit  any  matters  to  the  CA.  The  accused  may  waive  his 
ri^t  to  submit  matters  to  the  CA;  if  this  is  done,  the  waiver  mttst  be  in  writing  and 
should  be  attadied  to  the  ROT. 

5.  After  the  seven  days  have  elapsed,  consult  with  your  CO  to 
determine  what  action  is  to  be  taken  on  the  ROT;  then  prepare  the  CA's  action 
accordinify.  This  is  done  by  completing  block  13  of  the  ROT  by  SCM.  If  the  accused  has 
waived  the  rig^t  to  submit  matters,  the  CA  need  not  wait  seven  days  prior  to  taking  the 
action  on  the  record.  Although  not  statutorily  required,  it  is  recommended  that  this 
waiver  be  noted  in  the  CA's  action. 

6.  Assemble  the  ROT.  The  ROT  should  include  a  certified  copy  of  the 
convening  order,  the  original  charge  dieet,  copies  of  any  documentary  evidence  used,  any 
summarizations  of  witness  testimony  (this  is  no  longer  required  the  M(}M,  1984,  but 
may  be  desired  or  required  by  the  SCM  procedures  established  1^  the  general  courts- 
martial  convening  au^oriiy  (GCMCA)  in  your  chain  of  command),  and  the  ROT  by  SCM 
(DD  Form  2329).  (Check  also  chain  of  command  directives  for  local  requirements  for 
content  of  the  ROT.) 

7.  Complete  the  processing  times  r^rt  and  attach  it  to  the  ROT.  [See 
OPNAVINST  5810.4  and  JAGINST  5810.1,  end  (6).] 

8.  Make  three  copies  of  this  package  and  distribute  as  follows:  oim  to 
the  accused;  one  to  the  accused's  service  record;  and  one  for  the  command's  files. 

9.  Forward  the  original  to  the  appropriate  judge  advocate  (JA)  for 
review  (this  is  probably  eithor  your  area  coordinator  or  the  GCMCA). 
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10.  Enmxre  that  iqnnnqa^iate  aervioe  xaeord  paga  entriea  are  prepared  to 
record  the  CA'a  actioxL  This  ehould  indude  a  page  7  Of  there  iaconfiiienHmt,  aredoetion^ 
or  a  finrfeiture)  and  other  entriea  on  page  4  and  9  aa  needed. 

11.  U^xm  completion  of  any  adjudged  ofwfiiiement,  enaure  that  apage  7 
ia  prepared  to  indicate  the  rdeaae  and  appropriate  Irat  time. 


NsvalJnctlee  Sehool 
Poblleatioii 


M-IO 


Disposition  of  Minor  Offenses 


APPENDIX  A 

SAMPLE  NOTIFICATION  OF  OFFICER  NJP 

1621 

17 

Date 


From:  Commanding  General,  lat  Marine  Aircraft  IT^Hng 
To:  First  Lieutenant  John  J.  Jones  123  45  6789/1369  USMC 

Suhj:  NOTIFICATION  OF  OFFICE  HOURS  HEARING 

Ref:  (a)  MCM,  1984  Part  V 

(b)  JAG  Manual  0109 

(c)  Article  15.  UCMJ 

(d)  SECNAVINST  1920.6A 

(e)  MCO  P1900.16D 

1.  Per  references  (a),  (b),  and  (c),  I  am  considering  imposing  noiyudidal  punishment 
on  you. 

2.  The  following  advice  is  provided: 

a.  You  are  suspected  of  the  following  violation(s)  of  the  Uniform  Code  of 
Military  Justice: 


(1)  Article  117,  UCMJ:  Provoking  Speedies  and  Gestures.  In  and 
aroimd  the  Bachelor  Officers  Quarters  CBOQ),  Building  4138  at  Plaza  Housing,  Okinawa, 
Japan,  on  or  about  15  July  19CY,  you  wrongfully  used  provoking  words,  to  wit*  "Bitch” 
and  "Go  to  hell,"  or  words  to  that  effect,  and  gestures,  to  wit:  balling  up  your  fists, 
towards  Sergeant  Green,  USMC,  a  military  policeman  in  the  execution  of  her  duties. 

(2)  Article  134,  UCMJ: 

(a)  Specification  1.  Drunk  and  Disorderly.  In  and  around  the 
BOQ,  at  Building  4138  at  Piers  Housing,  Okinawa,  Japan,  on  or  about  15  July  19CY, 
you  were  drunk  and  disorderly  with  military  policemen  in  the  execution  of  ffieir  duties, 
which  conduct  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

(b)  Specification  2.  Drunk  and  Disorderly.  In  Okinawa  CHy, 
Okinawa,  Japan,  on  or  about  16  July  19CY,  you  were  drunk  and  disorderly  with  both 
Japanese  policemen  and  military  policemen  in  the  execution  of  their  duties,  which 
conduct  was  of  a  nature  to  bring  discredit  upon  the  armed  forces. 

b.  You  will  recmve  a  copy  of  the  preliminary  inquiry  which  contains  the 
available  documentary  information  upon  vhich  the  allegations  are  based. 
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c.  You  do  not  have,  to  make  any  statement  oonoerning  the  allegations. 

d.  Any  statement  you  do  make  may  be  used  against  you  during  NJP,  in  a  trial 
by  court-martial,  or  in  an  adverse  administrative  proceeding  convened  pursuant  to 
references  (d)  and  (e). 

e.  You  may  consult  with  a  lawyer,  either  a  civilian  lawyer  retained  by  you  at 
no  expense  to  the  United  States  or  a  judge  advocate  at  no  eapense  to  you  if  one  is 
reasonably  available. 

f.  You  wiU  receive  a  hearing  during  which  you  will  be  accorded  the  following 

ric^ts: 


(1)  To  be  present  before  the  ofiBoer  conducting  tiie  hearing  or,  if  you 
waive  such  personal  appearance,  to  submit  written  matters  for  consideration; 

(2)  to  be  advised  of  the  offenses  of  which  you  are  suq)eGted; 

(3)  to  be  advised  that  you  cannot  be  compelled  to  make  any  statement 
regarding  the  offenses  alleged  and  that  any  statement  you  do  make  can  be  used  against 
you; 


(4)  to  be  present  during  the  presentation  of  all  information  against  you 
(copies  of  any  written  statements  will  be  fomished  to  you); 

(5)  to  have  available  for  your  inspection  all  items  of  information  to  be 
considered  by  the  ofiBcer  conducting  the  hearing; 

(6)  to  present  to  the  oEBcer  conducting  the  nopjudicial  punishment 
appropriate  matters  in  mitigation,  extenuation,  or  defense  of  the  alleged  diargeCs) 
(Matters  in  mitigation  do  not  constitute  a  d^ense,  but  do  reduce  the  degree  of  culpability. 
Such  matters  mie^t  include  a  fine  military  record,  either  before  or  after  the  all^^ 
offense.  Matters  in  extenuation  are  matters  whidi  render  an  offense  less  aggravated. 
Such  matters  do  not  constitute  a  defense.  Matters  in  ddiense  are  matters  which 
constitute  a  reason  in  law  or  in  foct  why  you  should  not  be  found  guilty  of  the  allegation); 

(7)  to  present  reasonably  available  witnesses; 

(8)  to  have,  duringthe  hearing,  a  personal  representative  apeak  on  your 
behalf  (The  officer  conducting  the  hearing  has  no  obligation  to  obtain  and  arrange  for  the 
presence  of  such  representative.  It  is  your  obligation  to  obtain  and  arrange  for  the 
presence  of  such  personal  representative.  Ihe  personal  represmitative  need  not  be  a 
law3rer); 
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(9)  to  have  the  proceedmgs  <^n  to  the  public  unless  good  cause  fiir 
dosing  the  proceedings  can  be  shown  or  the  punishment  to  be  impnaed  will  not  exceed 
restriction  for  14  days  and  an  oral  reprimand;  and 

(10)  to  request  to  confer  privately  with  the  ofiBcer  conducting  the  hearing. 

g.  If  noqjudidal  punishment  is  imposed,  the  maTiTnnm  punishment  authorized 

is: 


(1)  Letter  of  admonition  ot  reprimand; 

(2)  arrest  in  quarters  for  not  more  than  30  consecutive  days; 

(3)  forfeiture  of  not  more  that  one-half  pay  per  month  for  two  months; 

and 

(4)  restriction  to  specified  limits,  with  or  without  suq)ension  firom  duly, 
for  not  more  than  30  consecutive  days. 

h.  You  may  refuse  to  accept  ofiBce  hours  and  demand  trial  by  court-martial. 
If  you  decline  to  accept  office  hours,  the  charges: 

(1)  May  be  dismissed; 

(2)  may  be  referred  to  trial  by  special  court-martial; 

(3)  may  be  referred  to  trial  by  general  court-martial;  or 

(4)  may  be  the  basis  for  adverse  administrative  action. 

3.  You  are  further  advised  that,  if  nom'udidal  punishment  is  imposed  under  reference 
(c),  you  have  the  ri^t  to  appeal  to  the  Commanding  General,  m  MEF,  within  five  diys 
after  azmoimcement  of  any  pimishment.  The  two  bases  for  appeal  are  either  that  you 
consider  the  pimishment  tuyust  or  that  you  considm*  the  punishment  to  be 
disproportionate  to  the  offenses  for  which  imposed. 

4.  You  must  advise  me  in  writing  of  your  dedaon  regarding  your  rii^ts  concerning 
noqjudidal  punishment  not  later  than  five  calendar  days  after  receipt  of  this  letter. 


Copy  to: 
CO,  [imit] 
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APPENDED  B 

SABIPLE  ACENOT¥LEDGMENT  OF  NJP  NOTIFICATION 

1621 

17 

Date 

From:  First  Lieutenant  John  J.  Jones  123  45  6789/1869  USMC 
To:  Commanding  General,  1st  Marine  Aircraft  'Vi^ng 

Sulg:  NOnnCATION  OF  OFFICE  HOURS  HEARING 

Ref:  (a)  CG,  IstMAW  tor  1621  17  of _ 

1.  I  acknowledge  receipt  of  the  reference  which  gave  me  notification  of  the  intent 
to  conduct  ofiice  hours  and  I  understand  my  rights  in  that  r^iard. 

2.  I  have  received  a  copy  of  the  information  to  support  the  allegations. 

3.  I  have  had  an  opportunity  to  consult  with  counsel.  I  (did  /  did  not)  consult 
with  counsel. 

4.  I  (will  /  will  not)  accept  office  hours  and  (do  /  do  not)  demand  trial  hy  oourt~ 
martial.  At  office  hours,  I  (will  /  will  not)  plead  guilty  to  the  offenses  alleged  against 
me. 


5.  I  (do  /  do  not)  request  a  personal  appearance.  Written  matters  (are  /  are  not) 
attached. 

6.  I  request  that  the  following  witnesses,  if  reasonably  available,  be  presmit  to 
testify  at  the  hearing: 


SIGNATURE 


Naval  Justice  School 
Publication 


26-14 


SJADeddbook 

Bev.8/94 


Part  V  -  Military  Justice 


Lieutenant  Jones  of  his  rig^t  to  i^peal  to  the  Conunanding  General,  m  Marine 
E^qpeditionaiy  Force. 

6.  At  the  hearing,  First  Lieutenant  Jones  and  a  character  witness,  Migor 
Johnson,  made  statements  substantially  as  follows: 

a.  First  Lieutenant  Jones:  Sir,  every  day,  for  the  last  four  months,  I  have 
regretted  this  incident.  I  believe  that  alcohol  affected  my  judgment  that  ni^t.  It 
was  totally  out  of  character  for  me.  It  will  nevm*  happen  again.  My  statement  at  the 
article  32  hearing  was  to  the  best  of  my  recollection.  I  am  responsible  for  my  actions 
and  I  am  willing  to  face  the  consequences.  I  would  love  to  be  able  to  stay  a  Marine. 

b.  Msgor  Johnson,  Executive  Officer,  [unit].  I  am  First  Lieutenant  Jones' 
executive  officer,  but  I  have  known  him  since  August  of  1989  (or  19CT-??)  when  we 
were  both  students  in  the  aviation  supply  school  at  Athens,  Georgia.  Ife  did  well  at 
school  and  was  well-respected.  I  believe  1^  just  exercised  bad  judgment  on  the  nig^t 
in  question.  It  was  an  isolated  incident.  While  I  was  at  The  Basic  Sdiool,  I  filled 
several  billets  and  observed  many  lieutenants.  In  my  opinion.  First  Lieutenant  Jones 
rates  at  the  top  of  the  batch.  I  would  not  hesitate  to  have  him  continue  to  serve  with 
me. 


7.  The  command  representative.  Colonel  Brown,  USMC,  (30,  [unit],  made  a 
statement  substantially  as  follows:  After  reviewing  aU  the  facts  in  this  incident,  I  do 
not  have  confidence  in  First  Lieutenant  Jones'  judgment  or  integrity.  While  the 
overall  incident  may  have  been  isolated,  he  made  several  s^arate  judgment  errors 
that  evening.  First  Lieutenant  Jones  does  not  have  the  integrity  required  of  Marine 
Corps  officers. 


Record  Authenticated  by: 


C.  L.  VARREC 
Lieutenant  (Colonel,  USMC 
Staff  Judge  Advocate 
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APPENDED 

SABfPLB  OFFICER  NJP  BEPOBT 
LETTERHEAD 

1621 

17 

Date 


FOR  OFFICIAL  USE  ONLY 

From:  Commanding  General,  Ist  Marine  Aircraft  Wing 
To:  Commandant  of  the  Marine  Corps  (JAM) 

Via:  (1)  Commanding  General,  III  Marine  E3q)editionai7  Force 

(2)  Commanding  General,  Fleet  Marine  Force  Pacific 

Sulg:  REPORT  OF  NONJUDICIAL  PUNISHMENT  ICO  FIRST  LIEUTENANT 

JOHN  J.  JONES  123  45  6789/1869  USMC 

Ref:  (a)  M(X)  P5800.8B  (LEGADMINMAN) 

(b)  FMFPacO  5810.1L 

(c)  Art  15,  UCMJ 

(d)  Part  V,MCM,  1984 

(e)  Ql  1,  Part  B,  JAG  Manual 

to  Article  1122,  U.S.  Navy  Regulations,  (1990) 

ibid:  (1)  Record  of  hearing  under  Artide  15,  UCMJ 

(2)  Punitive  letter  of  r^rimand 

(3)  First  Lieutenant  Jones'  Itr  1621 17  of  [date] 

(4)  First  Lieutenant  Jones'  statement  regarding  adverse  matter 

1.  This  rqxnt  is  forwarded  for  indusion  on  First  Lieutenant  Jones' official  records 
per  paragraph  4003  of  reference  (a)  via  intermediate  commanders,  as  directed  hy 
paragraph  3d(2)  of  reference  (b). 

2.  On  [insert  date],  in  accordance  with  references  (c),  (d),  and  (e),  nragudidal 
punishmmit  (NJP)  was  imposed  on  First  Lieutenant  Jones  for  conduct  unbecoming 
an  officer.  As  a  result,  he  was  awarded  a  punitive  letter  of  reprimand  and  a 
forfeiture  of  $500.00  pay  per  month  for  two  months. 

3.  Details  of  the  hearing  and  the  drcumstanoes  of  the  offenses  are  set  finrth  in 
endosure  (1).  A  copy  of  the  punitive  letter  of  r^rimand  is  attadied  as  endosure  (2). 
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4.  As  reflected  in  enclosure  (8)»  First  Lieutenant  Jones  did  not  iq[)peal  the 
punishment  According^,  the  NJP  is  now  final  and  will  be  reflected  in  the  fitness 
rqjort  that  includes  the  date  it  was  imposed,  [insert  date]. 

5.  I  recommend  that  First  Lieutenant  Jones  be  retained  on  active  duty  untfl  the 
eiq>iration  of  his  obligated  active  service. 

6.  By  copy  hereof,  First  Lieutenant  Jones  is  notified  of  his  rig^t,  per  reference  (f), 
to  submit  his  comments,  within  IS  days  of  receipt,  concerning  t^  rqpmt  of  NJP  and 
the  letter  of  r^rimand  which  will  be  induded  as  adverse  matter  in  his  official 
records.  His  comments,  if  any,  will  be  attached  as  endosure  (4). 


Copy  to: 

CO,  MAG-32 

CO,  MALS-32 

First  Lieutenant  Jones 


SAMPLE  FIRST  ENDORSEMENT 
LETTERHEAD 

FIRST  ENDORSEMENT  on  CG,  IstMAW  Itr  1621  17  of  [date] 

From:  Commanding  Officer,  Marine  Wing  Aircraft  Squadron  1 
To:  First  Lieutenant  John  J.  Jones  123  45  6789/1369  USMC 

Subj:  PUNITIVE  LETTER  OF  REPRIMAND 

1.  Delivered. 


SIGNATURE 
By  direction 
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SABIPLE  PUNITIVE  IJmER  OF  BEPRIBIAND 
LEJTTERHEAD 

1621 

17 

Date 


From:  Commanding  General,  1st  Marine  Aircraft  Wing 

To:  First  lieutenant  John  J.  Jones  123  45  6789/1369  USMC 

Via:  Commanding  Officer,  Marine  V^ng  Headquarters  Squadron  1 

Subj:  PUNmVE  LETTER  OF  REPRIMAND 

Ref:  (a)  UCMJ,  Art  15 

(b) PartV,MCM,  1984 

(c) JAGMAN,  §0114 

(d)  Record  of  office  hours  proceeding 

1.  On  [date],  you  received  noigudicial  punishment  (NJP)  per  referaaoes  (a),  (b), 
and  (c).  IMor  to  the  hearing,  you  were  advised  of  your  lig^t  to  demand  trial 
court-martial  and  you  elected  not  to  do  so.  Reference  (d)  is  a  summary  of  the 
hearing. 

2.  During  July  19CY,  you  were  involved  in  two  sqparate  alcohol-related  incidents 
that  resulted  in  this  letter.  You  were  drunk  and  disorderly  on  both  occasions.  On 
15  July  19CY,  you  hosted  a  party  in  your  BOQ  room  in  Plaza  Housinc^  Okinawa, 
Japan.  At  about  0300,  a  female  militaiy  policeman  asked  you  to  turn  down  your 
stereo.  In  response,  you  called  her  a  "bitch,"  told  her  to  "go  to  hell,"  threatened  her 
with  jwur  fists,  and  threatened  another  corporal.  At  about  0300, 16  July  19CY,  you 
were  found  asle^  in  your  car  near  a  gangster  residence  in  Okinawa  Cify,  Okinawa, 
Japan.  Upon  being  awakened  fay  Japanese  police  and  asked  to  leave  the  area,  you 
got  out  of  your  car  and  became  violent,  scuffling  with  the  police  and  Air  Force 
Security  Police  who  were  called  to  the  scene,  resulting  in  your  being  handcuffed  and 
led  away. 

3.  Your  misconduct  as  an  officer  in  dealing  with  enlisted  military  police  and  with 
Japanese  law  enforcement  personnel  farcni^t  discredit  iqrnn  the  officer  corps.  Your 
conduct  reflects  adversely  on  the  leadership,  judgment,  and  disc^line  required  of  you 
as  an  officer  of  Marines.  Aocordin^^y,  pursuant  to  references  (a),  (fa),  and  (c),  yaa  are 
rq;>rimai^ed. 
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4.  You  are  hereby  advised  of  your  rig^t  to  appeal  this  action  within  five  days  of 
receiving  this  letter  to  the  next  superior  authority,  the  Commanding  General,  m 
Marine  Esqjeditionary  Force,  via  the  Commanding  G^eral,  1st  Marine  Aircraft  Wing, 
per  references  (a),  (b),  and  (c). 

5.  If  you  do  not  desire  to  appeal  this  action,  you  are  directed  to  so  inform  me  in 
writing  within  five  days  after  receipt  of  this  letter. 

6.  If  you  do  desire  to  appeal  this  action,  you  are  advised  that  an  iqppeal  must  be 
made  within  a  reasonable  time  and  that,  in  the  absence  of  imusual  drcumstances, 
an  appeal  made  mmre  than  five  da3rB  after  recdpt  of  this  letter  may  be  considered  as 
not  having  been  made  within  a  reasonable  time.  If,  in  3^our  opinion,  unusual 
drcumstances  mdst  which  make  it  impractical  or  extremely  difficult  for  you  to 
prepare  and  submit  jmur  appeal  within  the  five  days,  you  shall  immediately  advise 
me  of  such  circumstanoes  and  request  an  appropriate  extension  of  time  to  submit 
your  appeal.  Failure  to  receive  a  reply  to  such  request  will  not,  howevmr,  constitute 
a  grant  of  such  extension  of  time  to  submit  your  fiq)peaL  In  all  communications 
concerning  an  appeal  of  this  letter,  you  are  directed  to  state  the  date  of  37our  receipt 
of  this  letter. 

7.  Unless  withdrawn  or  set  aside  by  hi^er  authorily,  a  copy  of  this  letter  will  be 
placed  in  your  ofBdal  record  at  Headquarters,  U.S.  Marine  Corps.  You  may  forward 
within  15  days  after  receipt  of  final  denial  of  your  s^peal  or  after  the  date  of 
notification  of  your  decision  not  to  iqipeal,  whichevm’  may  be  applicable,  a  statement 
concerning  this  letter  for  indusion  in  jrour  record.  If  you  do  not  desire  to  submit  a 
statement,  you  shall  so  state,  in  writing,  within  5  days.  You  are  advised  that  the 
statement  submitted  shall  be  couched  m  temperate  language  and  shall  be  confined 
to  the  pertinent  facts.  Opinions  shall  not  be  e3q)ressed  nor  the  motives  of  others 
impugned.  Your  statement  may  not  contain  countercharges. 

8.  Your  reporting  senior  must  note  this  letter  in  the  next  fitness  rq)ort  submitted 
aftmr  this  letter  becomes  final,  either  by  dedsion  of  higher  authority  upon  appeal  or 
by  your  decision  not  to  iqipeaL 

9.  A  copy  of  reference  (d)  has  been  provided  to  you  for  your  use  in  deciding 
whether  to  appeal  the  issuance  of  this  letter. 


G.LEVY 
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APPENDIX  F 

SAMPLE  ADVERSE  BfATTER  STATEMENT 

From:  First  Lieutenant  John  J.  Jones  123  45  6789/1369  USMC 
To:  Commanding  General,  1st  Marine  Aircraft 

Subj:  STATEMENTREGARDINGADVERSEMATTERINOFFICIALRECORDS 

Ref:  (a)  CG.  IstMAW  Itr  1621  17  of  [date] 

(b)  Art  1122,  U.S.  Navy  Regulations  (1990) 

1.  I  received  a  copy  of  reference  (a)  on  [date]. 

2.  I  understand  my  rig^t  per  rderence  (b)  to  make  a  statement  concerning  the 
report  of  noiyudidal  punishment,  with  enclosures,  including  the  punitive  letter  of 
reprimand. 

3.  I  choose  to  make  (no  statement)  (ike  following  statement). 


APPENDIX  G 

SAMPLE  OFnCER  NJP  APPEAL 

From:  First  Lieutenant  John  J.  Jones  123  45  6789/1369  USMC 
To:  Commanding  General,  m  Marine  E^qpeditionaxy  Force 

Via:  Commanding  General,  1st  Marine  Aircraft  Wing 

Sulg:  APPEAL  OF  NONJUDICIAL  PUNISHMENT 

Ref:  (a)  CG,  IstMAW  Itr  of  r^rimand  1620  17  of  [date] 

(b)  Record  of  hearing 

(c)  Article  15,  UCMJ 

(d) PartV,MCM,  1984 

1.  I  acknowledge  receipt  of  references  (a)  and  (b)  on  [date]. 

2.  I  further  acknowledge  that  I  understand  my  ri^ts  under  references  (c)  and  (d) 
to  appeal  the  imposition  of  noi\judicial  punishment,  induding  the  punitive  Idtor  of 
reprimand,  to  the  Commanding  General,  IQ  Marine  E3q)editionaiy  Force. 

3.  I  desire  to  appeal  on  the  ground  that  the  punishment  was  (ujqjust, 
disproportionate  to  the  offenses  committed)  as  follows: 
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APPENDIX  H 

SABfPLE  SCM  CONVENING  OBDER 

DEPARTMENT  OF  THE  NAVY 
USS  OLDSHIP  (DD  111) 
FPOAE  09501-5555 


27  0ctCY 


SUMMARY  COURT-MARTIAL  CQNVENINQ  ORDER  9-CY 

Lieutenant  Brand  S.  New,  U.S.  Navy,  is  detailed  a  summary  court-martial. 


HANG  M.  HIGH 
Commander,  U.S.  Navy 

CntnmiMiding  Office 

USS  OLDSHIP  (DD  111) 


G  COMPLIANCE  WITH  "BOQJgER"  AT  SCM  (SRB  page  18/12) 


[Date  of  SCM]:  SNM  consulted  with  indqiendmit  military  counsel  prior  to 

deciding  whether  to  accept  or  refiise  the  summary  court- 
martial  held  on  this  date.  SNM  accepted  trial  Iqt  suizunary 
court-martial. 


NAME 

RANK,  SERVICE 

POSITION 

BYDIRRCnON 
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4.  Should  I  refuse  trial  fay  summaiy  oourt-martial,  the  CO  may  refer  the  diargeCs) 
to  trial  by  q)ecial  court-martial.  At  a  q)ecial  court-martial,  in  addition  to  those  rii^ts 
set  forth  above  with  respect  to  a  summary  court-martial,  I  would  also  have  the  following 
li^ts: 


a.  The  rifi^t  to  be  repre«iented  at  trial  fay  a  military  lawyer,  finee  of  charge, 
including  a  mUitaiy  law3rer  of  n^  own  selection  if  the  one  I  select  is  reaaonabhr  available. 
I  would  also  have  the  rifi^t  to  be  represented  fay  a  civilian  lawyer  at  no  expense  to  the 
United  States. 

b.  The  rij^t  to  be  tried  fay  a  qpedal  court-martial  composed  oi  at  least  three 
ofiBcers  as  members  or,  at  request,  at  least  one-third  of  the  court  members  would  be 
enlisted  personnel.  If  tried  fay  a  court-martial  with  members,  two-thirds  oi  the 
members,  voting  by  secret  written  ballot,  would  have  to  agree  in  any  finding  of  guilty, 
and  two-thirds  of  the  members  would  aim  have  to  agree  on  any  amtenoe  to  be  impost 
should  I  be  found  guilty. 

c.  The  ri£^t  to  request  trial  by  a  military  judge  alone.  If  tried  fay  a  military 
judge  alone,  the  mibtary  judge  alone  would  determine  my  guilt  or  irmocence  and,  if  found 
guilty,  the  judge  alone  would  detmmine  an  appropriate  sentence  in  my  case. 

5.  I  understand  that  the  fna-rimntn  punishment  whidi  can  be  imposed  at  a  special 
court-martial  for  the  offenseCs)  presently  charged  against  me  is: 

Discharge  from  the  naval  service  with  a  bad-conduct  disdiarge 
[delete  if  inappropriate];  Confinement  for  _  months;  Forfeiture 

of  2/3  pay  per  month  for _ months;  and 

Reduction  to  the  lowest  enlisted  pay  grade  (E-1). 

Knowing  and  understanding  my  xi^ts  as  set  forth  above,  I  (do)  (do  not)  desire  to 
consult  with  counsel  before  deciding  whethm:  to  accept  trial  fay  summary  court-martial. 

Knowing  and  imderstanding  rxQr  ri^ts  as  set  forth  above  (and  having  first 
consulted  with  counsel),  I  hereby  (consent)  (object)  to  trial  fay  summary  court-martial. 


Signature  of  accused  and  date 


Signature  of  witness  and  date 
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ADDENDA  TO  SCM  TRIAL  GUIDE  (MCM,  1984,  App,  9) 
HANDLING  CONFESSIONS  AT  SCM 


NOTE:  Before  3n>u  consider  an  out-of-oourt  statement  of  the  accused  as 
evidence  against  him,  you  must  be  convinced  by  a  preponderance  of  the  evidmice  that 
the  statement  was  made  voluntarily  and  that,  if  required,  the  accused  was  prqperliy 
advised  of  his  ri^ts.  Mil.REvid.  304,  305. 

A  confession  or  admission  is  not  voluntary  if  it  was  obtained  thiou£^  the  use 
of  coercion,  unlawful  influence,  or  unlawful  inducement,  including  obtaining  the 
statement  by  questioning  an  accused  without  complsdng  with  the  warning 
requirements  of  Article  31(b),  UCMJ,  tutd  without  first  advising  the  accused  of  his 
rights  to  counsel  during  a  custodial  interrogation.  You  must  also  ke^  in  mind  that 
an  accused  caimot  be  convicted  on  the  basis  of  his  out-of-oourt  self-incriminating 
statement  alone,  even  if  it  was  volimtary,  for  such  a  statement  must  be  oarrobarated 
if  it  is  to  be  used  as  a  basis  for  conviction.  MiLREvid.  3()4(^. 

If  a  statement  was  obtained  firom  the  accused  during  a  custodial  interrogation, 
it  must  appear  affirmatively  on  the  record  that  the  accused  was  warned  of  the  nature 
of  the  offense  of  which  he  was  accused  or  suspected,  that  he  had  the  ri^t  to  remain 
silent,  that  any  statement  he  made  could  be  used  against  him,  that  he  had  the  ri^t 
to  consult  lawyer  counsel  and  have  lawym-  counsel  with  him  during  the  interrogation, 
and  that  lawyer  counsel  could  be  dvilism  counsel  provided  by  him  at  his  own  expense 
or  firee  military  counsel  sppointed  for  him. 

After  the  above  explanation,  the  accused  or  suspect  should  have  been  asked  if 
he  desired  counsel.  If  he  answered  affirmatively,  the  record  must  show  that  the 
interrogation  ceased  until  counsel  was  obtained.  Ifhe  answered  negatively,  he  should 
have  been  asked  if  he  desired  to  make  a  statement.  If  he  answered  negatively,  the 
record  must  show  that  the  interrogation  ceased.  Ifhe  affirmatively  indicated  he 

desired  to  make  a  statement,  the  statement  is  admissible  against  him.  Hie  record 
must  show,  however,  that  the  accused  did  not  invoke  any  of  these  ri^ts  at  any  stage 
of  the  interrogation.  In  all  cases  in  which  you  are  considering  the  reception  in 
evidence  of  a  self-incriminating  statement  of  the  accused,  you  should  caU  the  person 
who  obtained  the  statement  to  testify  as  a  witness  and  question  him  substantially  as 
follows: 

SC!M:  (After  the  routine  introductoiy  questions)  Did  you  have  occasion  to  speak 

to  the  accused  on _ ? 
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wm 

SCM: 

WTT: 

SCM: 

WTT: 

SCM: 

WIT: 

SCM: 

WTT: 

SCM: 

WTT: 

SCM: 

WTT: 

SCM: 

WTT: 

SCM: 

WTT: 

SCM: 


(Yes)  (No) _ 

Where  did  this  oonversation  take  place  and  at  what  time  did  it  b^in? 


Who  else,  if  an3rone,  was  preset? 


What  time  did  the  oonversation  end? 


Was  the  accused  permitted  to  smoke  as  he  desired  during  the  period  of 
time  involved  in  the  oonversation? 


Was  the  accused  permitted  to  drink  water  as  he  desired  during  the 
oonversation? 


Was  the  accused  permitted  to  eat  meals  at  the  normal  meal  times  as  he 
desired  during  the  oonversation? 


Prior  to  the  accused  making  a  statement  what,  if  anything  did  you 
advise  him  concerning  the  offmise  of  which  he  was  suqpected? 

d  advised  him  that  I  suspected  him  of  the  theft  of  Seaman  Jones'  Bulova 
wristwatch  from  Jones'  locker  in  Building  16  on  [date].) 

What,  if  an3rthing,  did  you  advise  the  accused  concerning  his  rij^t  to 
remain  silent? 

(I  informed  the  accused  that  he  need  not  make  any  statement  and  that 
he  had  the  ri|^t  to  remain  silent.) 

What,  if  anything,  did  you  advise  the  accused  of  the  use  that  could  be 
made  of  a  statement  if  he  made  one? 
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WIT:  d  advised  the  accused  that,  iffae  elected  to  make  a  statemeat,  it  ooiild  be 

used  as  evidence  against  him  at  a  court-martial  or  other  proceeding.) 

SCM:  Did  you  ask  the  accused  if  he  desired  to  consult  with  a  lawyer  or  to  have 

a  lawyer  present? 

WTT:  (Yes.)  (No.) 

SOM:  (If  answer  to  previous  question  was  affirmative)  What  was  his  reply? 

WTT:  (He  stated  he  did  (not)  wish  to  consult  with  a  lawyer  (or  to  have  a  law3rer 

present).) 

NOTE'.  If  the  interrogator  was  aware  that  the  accused  had  retained  or 

appointed  counsel  in  connection  with  the  charge(s),  then  such  counsel  was  required 

to  be  given  notice  of  the  time  and  place  of  the  interrogation. 

SCM:  To  yoiir  knowledge,  did  the  accused  have  counsel  m  connection  with  the 

charge(s)? 

WTT:  (Yes.)  (No.) 

S(^:  (If  answer  to  previous  question  was  affirmative)  Did  you  notify  the 

accused's  counsel  of  the  time  and  place  of  3rour  interview  with  the 
accused? 

WTT:  (Yes.)  (No.) 

SCM:  What,  if  anything,  did  you  advise  the  accused  of  his  ri^ts  concerning 

counsel? 

WTT:  (I  advised  the  accused  that  he  had  the  ri^t  to  consult  with  a  lawyer 

counsel  and  have  that  lawyer  present  at  the  interrogation.  I  also 
informed  him  that  he  could  retain  a  civilian  law3rer  at  his  own  eiqjense 
and  additionally  a  militaiy  lawyer  would  be  provided  for  him-  I  further 
advised  him  that  any  detailed  military  lawyer,  if  the  accused  desired 
such  counsel,  would  be  provided  at  no  e9q>ense  to  him.) 

SCM:  Did  you  provide  all  of  this  advice  prior  to  the  accused  making  any 

statement  to  you? 

WIT:  (Yes.) 
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SCM:  What,  if  anything,  did  the  accused  say  or  do  to  indicate  that  he 

understood  your  advice? 

WIT:  (After  advising  him  of  each  of  his  rights,  I  asked  him  if  he  understood 

what  I  had  told  him  and  he  said  he  did.  (Also,  I  had  him  read  a  printed 
form  containing  a  statement  of  these  ri^ts  and  sign  the  statement 
acknowledging  his  imderstanding  of  these  rights.)) 

SCIM:  (If  accused  has  signed  a  statement  of  his  ri^ts)  I  show  you  Prosecution 

Exhibit  #2  for  identification,  which  purports  to  be  a  form  containing 
advice  of  a  suspect's  rights  and  ask  if  3^u  can  identify  it? 

WTT:  (Yes.  This  is  the  form  executed  by  the  accused  on _ 19 _ I 

recognize  it  because  my  signature  appears  on  the  bottom  as  a  witness, 
and  I  recognize  the  accused's  signature  which  was  placed  on  the 
document  m  my  presence.) 

S(}M:  Did  the  accused  subsequently  make  a  statement? 

WIT:  (Yes.) 

SCJM:  Was  the  statement  reduced  to  writing? 

WIT:  (Yes.)  (No.) 

SCM:  Prior  to  the  accused's  making  the  statement,  did  you,  or  anyone  else  to 

your  knowledge,  threaten  the  accused  in  any  way? 

WIT:  (Yes.)  (No.) 

SCM:  Prior  to  the  accused's  making  the  statement,  did  you,  or  anyone  dse  to 

your  knowledge,  make  any  promises  of  reward,  favor,  or  advantage  to  the 
accused  in  return  for  his  statement? 

WTT:  (Yes.)  (No.) 

SCM:  Prior  to  the  accused's  making  the  statement,  did  you,  or  anyone  else  to 

your  knowledge,  strike  or  otherwise  offer  violence  to  the  accused  should 
he  not  make  a  statement? 

WTT:  (Yes.)  (No.) 

SCM:  (Ifthe  accused's  statementwas  reduced  to  writing  Describe  in  detail  the 

procedure  used  to  reduce  the  statement  in  writing. 
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WIT:  _ . 

S(^:  Did  the  accused  at  any  time  during  the  intmrogation  request  to  exercise 

any  of  his  ri^ts? 

WIT:  (Yes.)  (No.) 

NOTE:  If  the  witness  indicates  that  the  accused  did  invoke  any  of  his 
ri^ts  at  any  stage  of  the  interrogation,  it  must  be  shown  that  the  interrogation 
ceased  at  that  time  and  was  not  continued  imtil  such  time  as  there  had  been 
compliance  with  the  request  of  the  accused  concerning  the  ri^ts  invoked.  If  the 
witness  testifies  that  he  obtained  a  written  statement  firom  the  accused,  he  should 
be  asked  if  and  how  he  can  identify  it  as  a  written  statement  of  the  accused.  When 
a  number  of  persons  have  participated  in  obtaining  a  statement,  you  may  find  it 
necessaiy  to  call  several  or  all  of  them  as  witnesses  in  order  to  inquire  adequately 
into  the  drcumstances  under  which  the  statement  was  taken. 

SCM:  I  now  show  you  Prosecution  Exhibit  3  for  identification,  which  puixxnts 

to  be  a  statement  of  the  accused,  and  ask  if  3^u  can  identify  it? 

WIT:  (Yes.  I  recognize  my  signature  and  handwriting  on  the  witness  blank  at 

the  bottom  of  the  page.  I  also  recognize  the  accused's  signature  on  the 
page.) 

SCIIM:  (To  accused,  after  permitting  him  to  examine  the  statement  when  it  is  in 

writing)  The  Uniform  Code  of  Military  Justice  provides  that  no  person 
subject  to  the  Code  may  compel  you  to  incriminate  3rour8elf  or  answer  any 
question  which  may  tend  to  incriminate  you.  In  this  regard,  no  person 
subject  to  the  Code  may  interrogate  or  request  any  statemrat  fiern  3rou 
if  you  are  accused  or  suspected  of  an  offense  without  first  informing  you 
of  the  nature  of  the  offense  of  whidi  you  are  suspected  and  advising  you 
that  you  need  not  make  any  statement  regarding  the  offense  of  which  you 
are  accused  or  suspected;  that  any  statement  you  do  make  may  be  used 
as  evidence  against  you  in  a  tried  by  court-martial;  that  you  have  the 
ri^t  to  consult  with  lawyer  counsel  and  have  lawyer  ooimsel  with  you 
during  the  interrogation;  and  that  lawyer  counsel  can  be  civilian  counsel 
provided  by  you  or  militaiy  counsel  sqppointed  for  you  at  no  expense  to 
you.  Finfidly,  any  statement  obtained  fixim  you  through  the  use  of 
coercion,  unlawful  influence,  or  imlawful  inducement  may  not  be  used  in 
evidence  against  you  in  a  trial  by  court-martial.  In  addition,  any 
statement  made  by  you  that  was  actually  the  result  of  any  promise  of 
reward  or  advantage,  or  that  was  made  by  you  after  you  had  invoked  any 
of  your  rights  at  any  time  during  the  interrogation,  and  your  request  to 
exercise  those  ri^ts  was  denied,  is  inadmissible  and  cannot  used 
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against  you.  Before  I  consid^  receiving  this  statement  in  evidence,  3rou 
have  the  rig^t  at  this  time  to  introduce  any  evidence  you  desire  concern¬ 
ing  the  circumstances  und^  which  the  statement  was  obtained  or 
concerning  whether  the  statmnent  was  in  fact  made  by  3wu.  You  also 
have  the  ri^t  to  take  the  stand  at  this  time  as  a  witness  for  the  limited 
purpose  of  testifying  as  to  these  matters.  If  3wu  do  that,  whatever  3^  say 
will  be  considered  and  weired  as  evidence  by  me  just  as  is  the  testimony 
of  other  witnesses  on  this  subject.  I  will  have  the  rig^t  to  question  jrou 
upon  your  testimony  but,  if  you  limit  your  testimony  to  the  drcumstanoes 
surrounding  the  ta^g  of  ^e  statement  or  as  to  whether  the  statement 
was  in  fact  made  by  you,  I  may  not  question  you  on  the  subject  of  your 
guilt  or  ixmocenoe  nor  may  I  ask  you  whether  the  statement  is  true  or 
false.  In  other  words,  3rou  can  only  be  questioned  iqx>n  the  issues 
concerning  which  you  testify  and  upon  your  worthiness  of  belief,  but  not 
upon  anything  else.  On  the  other  hand,  you  need  not  take  the  witness 
stand  at  all.  You  have  a  perfect  ri^t  to  remain  silent,  and  the  fact  that 
you  do  not  take  the  stand  yourself  wiU  not  be  considered  as  an  admission 
by  you  that  the  statement  was  made  by  you  under  circumstances  which 
would  make  it  admissible  or  that  it  was  in  fact  made  by  you.  You  also 
have  the  ri^t  to  cross-examine  this  witness  concerning  his  testimony, 
just  as  you  have  that  ri^t  with  other  witnesses,  or,  if  you  prefer,  I  wffl 
cross-examine  him  for  you  along  any  line  of  inquiry  you  indicate.  Do  you 
understand  your  ri^ts? 


ACC:  _ . 

SCM:  Do  you  wish  to  cross-examine  this  witness? 

ACC:  _ 

SCM:  Do  you  wish  to  introduce  any  evidence  concerning  the  taking  of  the 

statement  or  concerning  whether  you  in  fact  made  the  statement? 

ACC:  _ . 

SCM:  Do  you  wish  to  testify  yourself  concerning  these  matters? 

ACC:  _ 

SCM:  Do  you  have  any  objection  to  my  receiving  Prosecution  Exhibits  2  and  3 

for  identification  into  evidence? 

ACC:  (Yes,  sir  (stating  reasons).)  (No,  sir.) 
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SCM:  (Your  olgection  is  sustained.) 


(Your  olgection  is  overruled.  These  documents  are  admitted  into  evMenoe 
as  Prosecution  Exhibits  2  and  3.) 


(There  being  no  olgection,  these  documents  are  admitted  into  evidence  as 
Prosecution  Eidubits  2  and  3.) 


NOTE'.  If  the  accused's  statement  was  given  orally,  rather  than  in 
writing,  anyone  who  heard  the  statmnent  may  testify  as  to  its  content  if  all 
requirements  for  admissibility  have  been  met. 
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APPENDIX  K 

HANDLING  UA  GUILIT  PLEA  AT  SCM 

SCM  OFFICER  INQUIRY  INTO  THE  FACTUAL  BASIS 
OF  A  PLEA  OF  GUILTY  TO  THE  OFFENSE  OF  UA 


1.  Assumption.  Assume  the  accused  has  entered  pleas  of  guihy  to  the  following 
charge  and  specification: 

Charge:  Violation  of  the  UCMJ,  Artide  86 

l^;)ecification:  In  that  Seaman  'N^gil  A.  Tweedy,  U.S.  Navy,  on  active  duly. 
Naval  Justice  School,  Newport,  Rhode  Island,  did,  on  or  about  5  July  19CY, 
without  authority,  absent  hims^  firom  his  unit,  to  wit:  Naval  Justice  Sdiool, 
Newport,  Rhode  Island,  and  did  remain  so  absmit  until  on  or  about  28  July 
19Cy. 

2.  Procedure.  The  SCM  officer,  after  he  /  she  has  completed  the  inquiry  indicated 
in  the  Trial  Guide  as  to  the  elements  of  the  ofimise,  should  question  the 
accused  substantially  as  follows: 

SCM:  State  your  full  name  and  rank. 

ACC:  Virgil  Armond  Tweedy,  Seaman. 

SCM:  Are  you  on  active  duty  in  the  U.S.  Navy? 

ACC:  Yes,  sir. 

SCM:  Are  you  the  same  Seaman  Virgil  A.  Tweedy  who  is  named  in 

the  charge  sheet? 

ACC:  Yes,  sir. 

SCM:  Were  you  on  active  duty  in  the  U.S.  Navy  on  5  July  19CY? 

ACC:  Yes,  sir. 

SCM:  What  was  your  unit  on  that  date? 

ACC:  The  Naval  Justice  School. 
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SCM:  Is  that  located  in  Newport,  Rhode  Island? 

ACC:  Yes,  sir. 

SCM:  Tell  me  in  your  own  words  what  you  did  oo  5  July  that  caused 

this  charge  to  be  brou^t  against  you. 

ACC:  I  stayed  at  home. 

SCM:  Had  you  been  at  home  on  leave  or  liberty? 

ACC:  Yes,  sir. 

SCM:  Which  one  was  it? 

ACC:  I  had  libotyr  on  the  4th  of  July. 

SCM:  When  were  you  required  to  rqxirt  bade  to  the  Naval  Juirtioe 

School? 

ACC:  At  0800  on  the  5th  of  Ju]y. 

SCM:  And  did  jou  fail  to  report  on  5  July  19CY? 

ACC:  Yes,  sir. 

SCM:  When  did  you  return  to  military  control? 

ACC:  On  23  July  19CY. 

SCM:  How  did  you  return  to  militaiy  control  on  that  date? 

ACC:  I  took  a  bus  to  Newport  and  turned  myself  in  to  the  duty 

officer  at  the  Naval  Justice  Sdiod. 

SCM:  When  you  failed  to  report  to  the  Naval  Justice  School  on 

5  July,  did  you  feel  you  had  permission  from  anjrone  to  be 
absent  frx>m  your  unit? 

ACC:  No,  sir. 

SCM:  Where  were  you  during  this  period  of  absmioe? 

ACC:  I  was  at  home,  sir. 
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CHAPTER  TWENTY-SEVEN 


PRETRIAL  MATTERS 


2701  PREPARATION  OF  PRETRIAL  CONFINEMENT  ORDERS 


Most  brigs  have  their  own  instructions  regarding  any  local 
requirements — such  as  minimiini  sea  bag  needs,  visiting  hours,  and  release  times. 
Obtain  a  copy  of  the  local  instruction  for  further  guidance.  See  also  the  Navy 
Corrections  Manual^  SECNAVINST  1640.9,  and  OPNAVINST  1640.6  for  all  brig 
procedures. 

A.  Prepare  a  confinement  ordm*,  NAVPERS 1640/4.  You  will  normally  need 
an  original  and  three  copies. 

B.  Check  local  requirements  to  determine  whether  to  send  dental,  medical, 
and  pay  records  to  brig. 

C.  Have  the  accused's  division  officer  assist  the  accused  in  obtaining  the  sea 
bag  requirements  for  the  brig. 


D.  Check  local  requirements  to  determine  whether  brig  requires  TEMADD 

orders.  Do  not  use  TEMDU  orders  for  pretrial  confinees. 


E.  Have  member  escorted  to  the  medical  department  /  em^gency  room  for 
the  confinement  physical.  (Note:  The  doctor  must  sign  the  confinement  order.) 


F.  Upon  confinement,  the  accused  must  be  informed  of  the  nature  of  the 
offenses  for  which  he  /  she  is  being  held.  This  should  be  acknowledged  by  the  accused 
on  the  confinement  order.  The  accused  must  also  be  informed  of:  (1)  The  ri^t  to 
remain  silent;  (2)  any  statement  made  may  be  used  against  him  /  her,  (3)  the  rig^t 
to  retain  civilian  counsel  at  no  expense  to  the  United  States  and  the  ri^t  to  request 
assignment  of  militaxy  counsel;  and  (4)  the  procedures  by  which  pretrial  confinement 
wiU  be  reviewed.  This  may  be  done  by  brig  personnel  or  the  person  escorting  the 
member  to  the  brig.  Check  with  the  b^  to  see  which  method  is  preferred. 

G.  After  the  member  is  confined,  the  CO  must,  within  48  hours,  determine 
that  continued  confinement  of  the  accused  is  warranted.  He  must  also  forward  a 
pretrial  confinement  memo  to  the  initial  review  officer  (IRO)  by  the  seventh  day  of 
confinement,  but  should  do  so  as  soon  as  possible.  (Bee  RC.M.  305.)  (Note:  This  is 
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a  change  from  the  previous  72~hour  rule.)  United  States  v.  Holloway,  38  M  J.  302 
(1993),  held  that  R.C.M.  305  does  not  pass  constitutional  muster  based  on  County  of 
Riverside  v.  McLaughlin,  500  U.S.  44  (1991).  Review  is  now  required  within  48  hours 
of  confinement. 

H.  The  command  should  be  prepared  to  send  a  knowledgeable 
representative  to  the  hearing  held  by  the  IRO.  Tliis  representative  should  be 
cognizant  of;  (1)  The  circumstanoes  regarding  the  charges;  (2)  the  accused's  past 
histoxy  for  reliability^  and  (3)  unauthorized  absences  (UAs). 

I.  After  the  hearing  by  the  IRO,  the  command  wiU  receive  a  memo  either 
allowing  the  confinement  to  continue  or  ordering  the  accused's  release.  If  the 
member  is  ordered  released,  the  command  must  comply.  A  lesser  form  of  restraint 
may  be  imposed,  but  reconfinement  may  not  occur  without  further  misconduct  or  new 
evidence  which  would  impact  on  the  accused's  reliability.  (See  R.CJM.  305.) 


PRETRIAL  AGREEMENTS  (PTAs) 


2702  GENERAL 

The  PTA  is  an  agreement  between  the  convening  authority  (CA)  and  the 
accused.  Under  R.C.M.  705,  the  accused  may  "plead  guilty  to,  or  enter  a  confessional 
stipulation  as  to  one  or  more  charges  and  iq)ecifications,  and  to  fulfill  such 
^)ermissible]  additional  terms  or  conditions  which  may  be  included  in  the  agreement 
. . . ."  Only  the  CA  may  bind  the  government.  The  CA  may  promise  to  do  one  or 
more  of  the  following:  refer  the  case  to  a  certain  type  of  court-martial;  refer  a  capital 
offense  as  noncapital;  withdraw  any  charges  or  specifications;  have  the  trial  counsel 
present  no  evidence  as  to  one  or  more  specifications  or  portions  thmieof;  and  take 
specified  action  on  the  sentence  adjudged. 


2703  NEGOTIATION 

RC.M.  705(d)  permits  the  defense  or  government  to  initiate  PTA 
negotiations.  Recent  decisions  have  focused  on  whether  particular  provisions 
originated  with  the  defense.  See  United  States  v.  Jones,  23  M  J.  305,  308  (CM.A. 
1987)  (Cox,  J.,  concurring).  Although  Change  5  to  the  Manual  permits  the 
govenunent  to  initiate  plea  negotiations,  it  remains  a  good  practice  to  look  at  the 
defense  cards  before  showing  the  government  hand.  Moreover,  when  controversial 
provisions  originate  with  the  defense,  "an  otherwise  valid  guilty  plea  wiU  rar^,  if 
ever,  be  invalidated  . . . ."  United  States  v.  Gibson,  29  M.J.  379,  382  (C.MwA.  1990). 
A  written  defense  offer  also  protects  the  government  against  a  later  daim  of  lack  of 
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jurisdiction.  See  United  States  v.  Wilkins,  29  M  J.  421  (C.M.A.  1990)  (defense  plea 
to  receiving  stolen  property  valid,  even  tiiough  not  an  110  of  larcepy,  given  that 
defense  offered  to  plead  to  receiving  stolen  property  in  PTA  approved  hy  CA). 


2704  PERMISSIBLE  TERMS  AND  CONDITIONS 

A.  Testify  against  another.  The  accused  may  promise  tn  testi^  an  a 

in  the  trial  of  another  person.  United  States  v.  Phillips,  24  MJ^.  812  (A.F.C.M.R. 
1987).  The  PTA  should  not  specify  the  content  of  the  testimony.  United  States  v. 
Stoltz,  14  U.S.C.M  A.  461, 34  C.M.R  241  (1964).  Further,  don't  structure  the  benefits 
to  ripen  each  time  the  accused  testifies  against  another,  a  practice  found  "repugnant 
to  civilized  sensibilities"  because  it  offered  "an  almost  irresistible  temptation  to  a 
confessedly  guilty  party  to  testify  falsely  to  escape  the  adjudged  consequences  of  his 
own  misconduct."  United  States  v.  Scales,  14  U.S.CMA.  14,  33  C.M.R.  226  (1963); 
United  States  v.  Conway,  20  U.S.CJMA.  99, 42  C.M.R.  291  (1970).  Use  this  wording 
in  the  PTA:  "I  agree  to  testify  truthfully  and  fully  [if  called  by  the  government] 
[under  a  grant  of  testimonial  immunity]  as  a  witness  in  the  trial  of  United  States  v. 
Seaman  Apprentice  Arnold  Schwartz  US.  Nca)y.'' 

B.  Restitution.  The  accused  may  promise  to  provide  restitution. 
Restitution  under  RCM.  705(c)(2)(C)  is  not  limited  to  loss  or  damage  directly 
attributable  to  the  accused's  crime.  Restitution  may  cover  any  loss  caused  hy 
misconduct  related  in  any  way  to  any  offense  charged,  regardless  of  the  accused's  plea 
thereto.  United  States  v.  Olson,  25  MJ.  293,  296  (CM  A  1987).  An  agreement  to 
make  restitution  should  state  the  name  of  the  recipient  and  an  ability  and 
willingness  to  pay  a  certain  sum  of  money  by  a  particular  date.  Sample  PTA 
provision:  I  agree  to  make  restitution  to  Colonel  John  Matrix,  USMC,  in  the  amount 
of  $192.00  by  [insert  specific  date]  [the  date  the  CA  takes  action  on  my  case]." 

C.  Procedural  waivers.  The  accused  may  promise  to  waive  procedural 
requirements  such  as  the  article  32  investigation.  R.C.M.  705(c)(2)(E);  United  States 
V.  Schaffer,  12  M 425  (C.MJ^  1982).  See  United  States  v.  Hayes,  24  MJT.  786 
(A.C.M.R.  1987)  (Waiver  of  article  34  advice).  Sample  PTA  provision:  "I  agree  to 
waive  my  ri^t  to  an  investigation  pursuant  to  Artide  32,  UCMJ." 

D.  Waiver  of  particular  forum.  The  accused  may  waive  the  ri^t  to  trial  by 
court-martial  composed  of  members  or  the  ri^t  to  request  trial  by  militaiy  judge 
alone.  R.C.M.  705(c)(2)(E).  This  provision  must  originate  with  the  defense.  See 
United  States  v.  Zelenski,  24  M  J.  1  (CMA  1987);  United  States  v.  Woodward, 
24  M.J.  514  (A.F.C.M.R.  1987).  The  militaiy  judge  should  inquire  to  avoid  the 
implication  that  the  provision  is  a  "standard"  demand  of  the  government  United 
States  V.  Ralston,  24  M.J.  709  (A.C.M.R.  1987).  Sample  PTA  provision:  "I  agree  to 
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request  trial  by  militaxy  judge  alone.  This  provision  originated  with  me  and  my 
counsel." 

E.  Motions.  Per  R.CJd.  705(c)(1)(B),  the  accused  may  agree  to  waive 
motions  based  on  evidentiary  or  constitutional  grounds,  so  long  as  it  truly  originates 
with  the  defense.  United  States  v.  Jones,  23  M  305  (CMA.  1987)  (waiving  search 
and  seizure,  out-of-court  identification  motions);  United  States  v.  Gibson,  29  MJ^. 
379  (C.M.A.  1990)  (waiver  of  hearsay  and  confirontation  objections  to  pretrial 
statements  made  by  accused’s  children);  United  States  v.  Corriere,  24  MJ*.  701 
(A.C.M.R  1987)  (unlawful  command  influence);  United  States  v.  Kitts,  23  M  105, 
108  (CM  A.  1986)  (close  scrutiny  to  ensure  waiver  of  unlawful  command  influence 
issue  was  not  caused  by  the  government's  "tactical  machinations”). 

F.  Stipulations  of  fact.  The  accused  may  promise  to  entm*  into  a  stipulation 
of  fact  concerning  offenses  to  which  a  plea  of  guilty  will  be  entered.  The  stipulation 
should  be  imequivocal  that  counsel  and  the  accused  agree  not  only  to  the  truth  of  the 
matters  stipulated,  but  that  such  matters  are  admissible  in  evidence  against  the 
accused  to  reflect  the  full  agreement  and  understanding  of  the  parties.  United  States 
V.  Glcuder,  26  M.J.  268  (C.M  A  1988).  Clonsider  the  following: 

The  government  and  the  defense,  with  the  e3q)ress  consent 
of  the  accused,  stipulate  that  the  following  facts  are  true, 
susceptible  of  proof,  and  admissible  in  evidence.  These 
facts  may  be  considered  by  the  militaiy  judge,  in 
determining  the  providence  of  the  accused's  pleas,  and  by 
the  sentencing  authority,  in  determining  an  appropriate 
sentence,  even  if  the  evidence  of  such  facts  is  deemed 
otherwise  inadmissible.  The  accused  esqpressly  waives  any 
objection  to  the  admission  of  these  facts  into  evidence  at 
trial  imder  the  Military  Rules  of  Evidence,  U.S. 

(Constitution,  or  applicable  case  law. 

1.  Iron  out  a  signed  stipulation  of  fact  before  sending  the  PTA  to  the 
CA  to  preserve  TC's  leverage  in  dictating  the  content  of  the  stipulation.  United 
States  V.  Vargas,  29  M.J.  968,  970,  971  (AC.M.R.  1990)  (stipulation  carried  added 
weight  because  it  was  presented  to  the  CA  as  part  of  the  proposed  plea  agreement; 
defense's  later  efforts  to  redact  prejudicial  portions  were  imsuccessful).  Using  the 
elements  as  a  working  fi’amework,  the  stipulation  should  establish  the  factual  basis 
for  the  offense,  including  a  description  of  aggravating  factors  and  any  other 
admissible  evidence  the  government  could  introduce  on  the  merits. 

2.  The  stipulation  may  include  uncharged  misconduct.  Judges  have 
no  sua  sponte  duty  to  determine  the  admissibility  of  uncharged  misconduct  in  a 
stipulation.  United  States  v.  Jackson,  30  M.J.  565  (AC.M.R.  1990).  The  stipulation 
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may  also  include  facts  relating  to  motive,  impact  on  the  victim,  etc.  United  States  v. 
NeUum,  24  M  693  (A.C.M.R.  1987).  Under  Glazier,  the  adventurous  may  also  seek 
to  include  inadmissible  evidence  in  the  stipulation  and  run  the  risk  of  being  labeled 
"overreaching.”  United  States  v.  Mullens,  24  M.J.  745  (A.CM.R  1987),  affd,  29  M.J. 
398  (C.MA.  1990). 

3.  As  with  any  important  term,  TC  should  tailor  the  automatic 
cancellation  paragraph  of  the  I^A  to  protect  the  government's  interests.  Here,  the 
accused  should  be  required  to  agree  that  the  government  will  not  be  bound  if  the 
defense  withdraws  from  the  stipulation  or  objects  to  its  contents  at  trial. 

G.  Stipulations  of  testimony.  Under  R.C.M.  705(c)(2)(E),  the  accused  may 
agree  to  waive  the  opportunity  to  request  the  personal  appearance  of  witnesses  at 
sentencing  proceedings  (i.e.,  agree  to  stipulate  to  their  e:q)ected  testimony).  Such  a 
bargain  is  not  contrary  to  public  policy,  does  not  make  a  plea  improvident,  and  may 
reflect  foresi^t  and  calculation  on  the  part  of  the  defense.  United  States  v.  West, 
13  M.J.  800  (AC.M.R.  1982);  United  Slates  v.  McDonagh,  10  MJ^.  698,  c^d,  14  MJ. 
415  (C.MA.  1981).  Conversely,  the  ^  ^emment  can  bargain  for  stipulations  of 
testimony  for  its  aggravation  witnesse. .  United  States  v.  Harrod,  20  M  777 
(A.C.M.R.  1985). 


2705  PROHmrrED  TERMS  OR  CONDITIONS 

Involuntary  PTA  terms  are  unenforceable.  The  accused  must  freely  and 
voluntarily  agree  to  each  provision. 

A.  Unwaivable  rights.  In  addition,  the  accused  cannot  be  deprived  of 
certain  rights.  No  term  will  be  enforced  if  it  deprives  the  accused  of  the  lig^t  to 
counsel,  the  ri^t  to  due  process,  the  rig^t  to  challenge  the  jurisdiction  of  the 
court-martial,  the  ri^t  to  speedy  trial,  the  ri^t  to  complete  sentencing  proceedings, 
or  the  complete  and  effective  exercise  of  post-trial  and  appellate  ri^ts. 

B.  Capital  offenses.  An  accused  may  not  plead  guilty  to  a  capital  offense. 
R.C.M.  910(a)(1);  United  States  v.  Matthews,  16  M.J.  354  (C.MJL  1983).  Similarly, 
guilty  pleas  may  not  be  entered  for  noncapital  offenses  which,  taken  togethm:, 
constitute  a  capital  offense  (e.g.,  felony-murder).  United  States  v.  Dock,  28  M  J.  117 
(C.M.A.  1989);  Art.  118(4),  UCl^.  The  accused  may,  however,  offer  to  plead  guilty 
in  exchange  for  a  noncapital  referral.  United  States  v.  Partin,  7  M  J.  409  (C.MA. 
1979). 
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2706  WITHDRAWAL  FROM  PTAs 

Under  RC.M.  705(d)(4)(A),  the  accused  may  withdraw  from  a  PTA  at 
any  time.  Withdrawal  from  guilty  pleas,  however,  is  governed  RCJM.  910(h).  Per 
RCM.  705(d)(4)(B),  the  CA  may  withdraw  from  a  PTA  at  any  time  before  the 
accused  begins  performance  of  promises  contained  in  the  agreement,  upon  the  failure 
by  the  accused  to  fulfill  any  material  promise  or  condition  in  the  agreement,  or  if 
fbidings  are  set  aside  because  a  plea  of  guilty  entm^  pursuant  to  the  agreement  is 
held  improvident  on  appellate  review.  Skepardson  v.  Roberts,  14  MJ^.  354  (CMA. 
1983);  United  States  v.  Manley,  25  M.J.  346  (C.MA.  1987). 


2707  COMMON  SENTENCING  PROVISIONS 

The  following  list  of  provisions  is  to  assist  you  in  drafting  the  sentencing 
limitations  of  PTAs.  It  is  not  an  all-inclusive  list;  you  may  be  inventive  and  draft 
any  others  which  are  allowed  by  the  provisions  of  the  Manual  for  Courts-Martial 
(MCM)  and  current  case  law.  Plain  language  is  prefmred  and  the  terminology  should 
be  similar  to  that  used  in  the  CA's  action.  (See  App.  16,  MCM.) 

A.  Punitive  discharge 

1.  If  awarded,  a  bad-conduct  discharge  (dishonorable  discharge) 
(dismissal)  will  be  disapproved. 

2.  If  awarded,  a  BCD  (DD)  (dismissal)  may  be  iqpproved;  however, 

it  will  be  suspended  for  a  period  of _ months  from  the  date  the  sentence  is 

a4judged,  at  which  time,  unless  sooner  vacated,  it  will  be  remitted  without  further 
action. 


3.  If  awarded,  a  DD  wiU  be  changed  to  a  BCD.  The  sentence  as 
changed  may  be  s^proved. 

B.  Confinement  or  restraint 

1.  If  awarded,  confinement  may  be  improved;  however,  all 

confinement  in  excess  of _ months  (years)  will  ^  suspended  for  a  period  of _ 

months  from  the  date  the  sentence  is  a4judged,  at  which  time,  unless  sooner  vacated, 
the  suspended  portion  will  be  remitted  without  further  action.  In  this  regard,  this 
PTA  constitutes  a  request  by  the  accused  for  and  approval  by  the  CA  of  defmment 
of  the  portion  of  any  confinement  to  be  suspended  pursuant  to  the  terms  of  the 
agreement.  The  period  of  deferment  will  run  from  the  date  the  accused  is  released 
from  confinement  pursuant  to  this  agreement  until  the  date  the  CA  acts  on  the 
sentence. 
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2.  If  awarded,  confinement  for _ months  (years)  may  be  approved; 

however,  aU  confinement  in  excess  of _ months  (years)  shall  be  suspended  for  a 

period  of _ months  from  the  date  the  sentence  is  adjudged,  at  which  time,  unless 

sooner  vacated,  the  suspended  portion  will  be  remitted  without  further  action. 

3.  Conditional  language 

a.  If  a  BCD  (DD)  (dismissal)  is  awanled,  confinement,  if  also 

awarded,  may  be  approved;  however,  all  confinement  in  excess  of _ months  (years) 

shall  be  suspended  for  a  period  of _ months  from  the  date  sentence  is  announced, 

at  which  time,  unless  sooner  vacated,  the  suspended  portion  will  be  remitted  without 
further  action. 


b.  If  no  BCD  (DD)  (dismissal)  is  awarded,  confinement,  if 
awarded,  may  be  approved  as  adjudged. 

Note:  Both  of  these  provisions  would  be  present  in  the  agreement.  Also,  the 
military  judge,  when  examining  the  agreement,  will  seek  assurances  that  such 
conditional  terms  originated  with  the  defense  offer  to  enter  into  the  agreement. 

4.  If  awarded,  all  confinement  may  be  approved  as  adjudged. 

5.  Other  forms  of  restraint:  AU  other  forms  of  restraint  punishment 
may  be  approved  as  adjudged. 

Note:  This  ensures  that  aU  parties  agree  that  restriction  or  hard  labor  without 
confinement  may  be  ordered  executed  in  their  entirety,  notwithstanding  limits  on 
confinement  approvable. 

C.  Forfeitures  and  fines  (FF) 

1.  If  awarded,  forfeitures  may  be  approved;  howev^,  any  forfeitures 

in  excess  of  $ _ pay  per  month  for _ months  wiU  be  suspended  for  a  period  of 

_ months  from  the  date  the  sentence  is  adjudged,  at  which  time,  tmless  soon^ 

vacated,  the  suspended  portion  wiU  be  remitted  without  furthm*  action. 

2.  If  awarded,  fines  wiU  be  changed  to  forfeitures  and  subject  to  the 
limitations  of  paragraph  B.S.a,  above. 

3.  If  awarded,  forfeitures  and  fines  may  be  approved  as  adjudged. 
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D.  Reduction  (rate  or  grade) 

1.  If  awarded,  a  reduction  to  paygrade  £-*  may  be  approved; 

however,  any  reduction  below  paygrade  E-**  will  be  suspended  for  a  period  of _ 

months  from  the  date  the  sentence  is  ac^udged,  at  which  time,  unless  sooner  vacated, 
the  portion  of  the  reduction  suspended  will  be  remitted  without  furthm*  action.  Axxy 
reduction  effected  under  Article  58a,  UQdJ,  and  JAGMAN,  §  0152,  below  paygrade 

E-*"'  will  also  be  suspended  for  a  period  of _ months  from  the  date  the  sentence 

is  adjudged,  at  which  time,  unless  sooner  vacated,  the  portion  of  the  reduction 
suspended  will  be  remitted  without  further  action. 

2.  If  awarded,  any  reduction,  whether  judicially  or  administratively 
awarded,  may  be  approved. 

E.  Other  lawful  punishmente;  All  other  lawful  punishments  not  specifically 
mentioned  in  this  agreement  may  be  approved. 

NOTE:  This  categoiy  should  be  added.  It  could  include  such  punishments  as 
loss  of  numbers,  lineal  position,  seniority,  reprimand,  or  other  punishments  listed  in 
RC.M.  1103(b).  If  any  are  anticipated,  you  may  make  specific  mention  of  them  or 
you  can  use  the  general  provision  above. 


IMMUNTTY 


2708  IMMUNITY  GENERALLY 

Testimonial  immunity,  sometimes  termed  "use"  immunity,  immunizes 
a  witness  against  the  subsequent  use  of  the  testimony  and  any  derivative  use.  In 
theory,  testimonial  immunity  allows  prosecution  of  ^e  witness  for  the  pertinent 
offenses  using  independent  evidence.  United  States  v.  Lucas,  25  M^J.  9  (CJdA. 
1987).  The  government,  however,  has  a  heavy  burden  to  prove  that  none  of  the 
evidence  against  the  accused  was  derived  directly  or  indirectly  from  his  immunized 
testimony.  United  States  v.  Boyd,  27  M.J.  82  (C M.A.  1988).  Transactional  immunity 
immunizes  the  witness  against  prosecution  for  any  offenses  concerning  which  the 
witness  testified.  In  the  military,  the  minimum  form  of  immunity  required  by  artide 
31  is  use  immunity.  United  States  v.  Rivera,  49  CM.R.  259  (A.CM.R  1974),  rev'd 
on  other  grounds,  1  MJ".  107  (C.M.A.  1975);  MiLREvid.  301(c)(1);  RCM.  704(a) 
discussion. 
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2709  AUmORnY  TO  GRANT  mMUNITY 

Militaiy  personnel  accused  of  offenses  cognizable  by  court-martial  may 
be  granted  immunity  by  the  appropriate  GCNiCA.  United  States  v.  Kirsch^  15  CJdA. 
84,  35  CM.R.  56  (CM  A.  1964);  R.CM.  704(c).  As  a  general  rule,  an  accused  has  no 
standing  to  contest  the  propriety  of  grants  of  immunity  to  prosecution  witnesses. 
United  States  v.  Martinez^  19  M  J.  744  (ACM.R  1984),  petition  denied^  21  M.J.  27 
(CM  A.  1985).  Grants  of  immunity  for  military  personnel  subject  to  trial  by  court- 
martial  will  also  require  approval  by  the  Attorney  General  of  the  United  States  if  the 
case  could  possibly  have  Department  of  Justice  interest.  Concurrent  federal  civilian 
and  military  jurisdiction  is  possible.  R.C.M.  704(c). 

A  Procedure.  The  procedures  involved  in  granting  immunity  are  discussed 
in  JAGMAN,  §  0138.  In  general,  a  written  recommendation  for  immunity  is 
forwarded  to  the  GCMCA  That  officer  will  act  upon  the  request  after  referring  it  to 
the  staff  judge  advocate  (SJA)  for  advice.  In  cases  involving  espionage,  subversion, 
aiding  the  enemy,  sabotage,  ^ying,  violation  of  rules  or  statutes  concerning  classified 
information  or  tlie  foreign  relations  of  the  United  States,  or  other  national  security 
matters,  the  approval  of  the  Attorney  General  is  required.  Approval  of  the  Attorney 
General  or  his  designee  may  also  be  required  in  cases  involving  any  "nugor  federal 
crimes."  See  the  memorandum  of  understanding  (MOU)  between  the  Department  of 
Defense  (DOD)  and  the  Department  of  Justice  (DOJ)  in  MCM,  1984,  sqpp.  3.  Persons 
not  triable  by  court-martial  must  be  granted  immunity  by  the  Attorney  General  of 
the  United  States  or  by  the  GCMCA  who  has  obtained  approval  fi*om  the  Attorn^ 
General  for  such  a  grant.  Title  11,  Organized  Crime  Control  Act  of  1970, 18  U.S.C. 
§  6004  (1970);  R.C.M.  704(c)(2);  JAGMAN,  §  0138c. 

B.  "Equitable  immunity."  Under  certain  circumstances,  the  actions  of  a 
subordinate  can  effectively  bind  the  GCMCA  in  granting  immunity.  Coohe  v.  Orser, 
12  M  J.  335  (C.MA.  1982)  (C.MA.  enforced  SJA's  promises  regarding  nonprosecution 
to  an  Air  Force  officer  charged  with  failing  to  report  contact  with  the  Soviet  Embas^ 
on  due  process  grounds);  United  States  v.  Brown,  13  M  J.  253  (CM  A.  1982)  (CM  A. 
enforced  SJA's  promise  made  in  exchange  for  "good  information  on  drug  activity"); 
United  States  v.  Chumovic,  22  M.J.  401  (C.M  A.  1986)  (CM  A.  enforced  the  command 
chiefs  promise  that  the  accused  would  not  get  in  trouble  if  he  revealed  the  location 
of  drugs). 


2710  SCOPE  OF  IMMUNITY  OUTSIDE  THE  MILITARY 

A  Domestic  prosecutions.  Under  the  single  sovereign  theory,  military 
grants  of  immunity  are  binding  on  the  Department  of  Justice.  Art  76,  UCMJ. 
Similarly,  state  prosecutors  are  prohibited  firom  using  any  immunized  testimony  or 
derivative  evidence.  Murphy  v.  Waterfront  Commission,  378  U.S.  52  (1964). 
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B.  Foreign  prosecutions.  The  application  of  the  fifth  amendment  rig^t  to 
matters  involving  possible  foreign  prosecution  was  left  open  by  the  Supreme  Court 
in  Zicarelli  v.  Commission  of  Investigation,  406  U.S.  472  (1974).  At  least  three 
circuits  have  held  that  the  possibility  of  grand  jury  testimony  reaching  the  foreign 
country  is  so  minimal  that  the  fifth  amendment  privilege  against  self-incrimination 
is  not  raised.  In  re  Tierney,  465  F.2d  806,  811-12  (5th  Cir.  1972);  In  re  Parker, 
411  F.2d  1067,  1069-70  (10th  Cir.  1969),  vacated,  397  U.S.  96  (1970);  In  re  Weir, 
377  F.  Supp.  919  (S.D.  Cal.),  affd,  495  F.2d  879  (9th  Cir.),  cert,  denied,  419  U.S.  1038 
(1974);  In  re  Cahalane,  361 F.  Supp.  226  (E.D.  Pa.),  affd,  485  F.2d  682  (3d  Cir.  1973), 
cert,  deni^,  415  U.S.  989  (1974);  Unit&i  States  v.  Yanagita,  552  F.2d  940  (2d  Cir. 
1977)  (0)urt  found  the  privilege  inapplicable  to  a  witness  at  trial  who  refused  to 
answer  for  fear  of  prosecution  by  Japan);  In  re  Cardass,  351  F.  Supp.  1080  (D.  Conn. 
1972). 


2711  BEFUSAL  IN  FACE  OF  THE  GRANT 

The  witness  is  required  to  testify — on  pain  of  trial  for  refusal  to  testify, 
and  possibly  contempt  if  the  grant  was  broad  enou^.  United  States  v.  Croley, 
50  C.M.R  899  (A.F.C.M.R.  1975).  Fear  for  one's  safety  is  not  a  defense  in  a  case  for 
refusal  to  testify.  United  States  v.  Quarles,  No.  74-0537  (N.CJd.R  28  March  1976) 
(unpublished). 


2712  IMPACT  ON  CA  AND  SJA 

In  some  cases,  the  grant  of  immunity  may  preclude  these  officers  firom 
taking  post-trial  review  action  if  they  or  their  subordinates  recommend  or  grant 
either  immunity  or  clemency  for  a  witness  in  a  case.  But  see  United  States  v. 
Newman,  14  M  J.  474  (C.M.A.  1983)  (granting  use  immimity  does  not  equate  to 
e3q)ression  of  CA's  views  as  to  credibility  of  witness;  CA  was  not  necessarily 
disqualified  firom  taking  post-trial  action  on  case). 


2713  NOTICE  TO  THE  ACCUSED 

Mil.REvid.  301(c)(2)  requires  that  grants  of  immunity  (or  lessm*  promises 
of  leniency  in  exchange  for  testimony)  be  in  writing  and  served  on  the  accused  prior 
to  arraignment  (or  within  a  reasonable  time  before  the  witness  testifies).  Otherwise, 
the  witness  involved  may  be  disqualified  firom  testifying.  United  States  v.  Webster, 
1  MJ.  216  (C.MA.  1975);  United  States  v.  Saylor,  6  M J.  647  (N.CJd.R  1978)  (MJ 
has  responsibility  of  fashioning  a  ruling  designed  to  protect  the  accused's  substantial 
ri^ts);  United  States  v.  Carrol,  4  MJ.  674  (N.C.M.R),  q/f*d,  4  M  J.  89  (C.M.A.  1977) 
(notice  requirement  may  be  waived). 
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2714  PROSECUTING  THE  FORMER  DIMUNIZED  WITNESS 

If  the  government  elects  to  prosecute  an  accused  who  had  testified  earlier 
pursuant  to  a  grant  of  use  inununily,  the  government  bears  a  heavy  burden  of 
showing  in  an  article  39(a)  session  that  it  will  be  using  independent,  Intimate 
evidence  against  the  accused.  United  States  v.  Whitehead,  5  M  JT.  294  (CM.A.  1978); 
United  States  v.  Rivera,  1  MuT.  107  (CMJL  1975);  United  States  v.  Eastman,  2  M  j. 
417  (A.CM.R.  1975).  The  government  will  be  required  to  prove,  not  merely 
represent,  that  no  use  was  made  of  the  immunized  testimony.  Thus,  it  may  be 
iq)propriate,  where  prosecution  of  the  immunized  witness  is  contemplated,  to  make 
a  record  of  evidence  available  against  the  witness  prior  to  issiianoe  of  the  grant. 
United  States  v.  Gardner,  22  M J.  28  (CJdA  1986)  (government  discharged  its 
burdens  of  proving  that  its  evidence  against  the  accused  was  not  derived  fimm  his 
immunized  testimony  in  a  previous  proceeding;  R.C.M.  704(a)  discussion. 


2715  COMPELLING  THE  GOVERNMENT  TO  IMMUNIZE  DEFENSE 

WITNESSES 

The  majority  rule  of  the  federal  courts  of  appeal  is  that  a  criminal 
defendant  has  no  constitutional  rig^t  to  have  defense  witnesses  immunized.  Under 
R.C.M.  704(e),  the  accused  can  request  immunity  for  a  defense  witness  firom  the 
appropriate  GCMCA.  If  the  request  if  denied,  the  defense  may  renew  the  request 
before  the  miUtaiy  judge.  The  military  judge  must  make  two  findings:  (a)  That  the 
proffered  testimony  is  of  such  centr^  importance  to  the  defense  case  that  it  is 
essential  to  a  fair  trial;  and  (b)  that  the  witness  intends  to  invoke  the  right  against 
self-incrimination  to  the  extent  permitted  by  law  if  called  to  testii^.  If  the  defense 
satisfies  both  requirements,  the  military  judge  may  grant  relief  by  directing  that  the 
proceedings  be  abated  unless  an  appropriate  GCMCA  grants  immunity,  militaiy 
judges  have  no  power  to  grant  immunity  themselves.  The  burden  is  on  the  defense 
to  show  the  need  for  immunity.  The  standard  of  proof  appears  to  be  by  a 
preponderance  of  the  evidence.  R.CJyf.  905(c)(1);  United  States  v.  Villines,  13  M.J. 
46  (C.M.A.  1982);  United  States  v.  O'Bryan,  16  M  J^.  755  (AF.CM.R.  1983),  petition 
denied,  18  M.J.  16  (C.MA  1984)  (no  abuse  of  discretion  in  refusing  to  grant 
immunity  to  a  defense  witness  whose  pretrial  admission  was  not  clearly  exculpatory); 
United  States  v.  James,  22  MJ^.  929  (N.M.C.M.R  1986)  (no  need  to  abate  the 
proceedings  where  an  alleged  co-con^irator  was  not  immunized;  his  eiq>ected 
testimony  was  only  marginally  exculpatory,  and  the  government  intended  to 
prosecute  him). 
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2716  OTHER  QUASI-EMMUNTIY  SITUATIONS 

Statements  regarding  past  drug  use  or  possession,  which  are  made  to 
appropriate  persons  in  the  course  of  volimtaxy  self-referral  and  are  made  for 
treatment  or  rehabilitation  puiposes,  may  not  be  used  for  disciplinary  purposes  or  to 
characterize  a  discharge.  They  may  be  used  for  impeachment  or  rebuttal,  though 
and  the  members'  CO  has  access  to  the  statements,  lliis  limited  use  immunity  does 
not  prohibit  disciplinary  action  or  other  adverse  action  based  on  independently 
derived  evidence.  OPNAVINST  5350.4  and  MCO  P5300.12.  Similar  protections  exist 
for  self-referral  in  the  context  of  family  violence  imder  NAVMEDCOMINST  6320.22 
and  statements  made  in  epidmniological  assessment  interviews  of  members  who  are 
identified  to  be  HIV-positive,  per  SECNAVINST  5300.30. 
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APPENDIX  A 


DEPARTBfENT  OF  THE  NAVY 
USS  PUGET  SOUND  (AD  38) 
FPOAE  09501 


1640 

SerOO/ 

3  Jan  CY 


From:  Commanding  Officer,  USS  PUGET  SOUND  (AD  38) 

To:  Initial  Review  Officer,  Naval  Station,  Rota,  Spain 

Sulg:  PRETRIAL  CONFINEMENT  ICO  YN3  DAVID  L.  TYPIST,  USN, 
222-22-2222 

Ref:  (a)  KCM.  305,  MCM,  1984 

(b)  SECNAVINST  1640.10 


1.  Per  references  (a)  and  (b),  the  following  information  is  provided  for  the  purpose 
of  conducting  a  hearing  into  the  pretrial  confinement  of  YN3  David  L.  l^pist,  USN, 
222-22-2222. 


& 


b. 


c. 


Hour,  date,  and  place  of  pretrial  confinement: 

1400,  2  January  19CY,  Navy  Brig,  Naval  Station,  Rota 
Offenses  charged: 


Violation  of  UCMJ,  Article  86 — Unauthorized  absence  firom  USS  PUGET 
SOUND  (AD  38)  firom  23  October  19CY(-1)  until  apprehended  on  2 
January  19C!Y. 


General  drcaimstances: 


(1)  Petty  Officer  (PO)  Typist's  absence  b^an  over  liberty  which 
egpired  on  board  at  0700,  23  October  19CY(-1).  The  drcumstances,  as  related  by 
Petty  Officer  Typist  to  bis  division  officer,  are  that  YN3  Typist  was  dissatisfied 
working  in  the  admin  office,  did  not  like  his  immediate  supervisor,  and  felt  "picked 
on."  He  also  relates  that,  at  the  time  of  his  absence,  he  was  working  "undercover" 
with  the  Naval  Oiminal  Investigative  Service  (NCTS)  and  the  ship's  master-at-arms 
(MAA)  force  in  identifying  drug  abusers  on  board  the  Naval  Station.  He  states  that 
a  fellow  petty  officer  (whom  he  identified  as  a  drug  user)  found  out  that  YN3  Typist 
was  the  one  responsible  for  a  "bust"  in  which  this  petty  officer  was  involved.  This 
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unidentified  petty  ofELoer  had  threatened  YN3  T^ist  with  bodily  harm.  Apparently 
becoming  scared,  Petty  Officer  l^pist  fled  the  area. 

(2)  These  statements  are  unfounded.  I  have  learned,  throu|^ 
conversations  with  NCIS  and  my  chief  master-at-arms,  that  they  have  never  used 
Petty  Officer  Typist  in  their  programs,  nor  have  th^  ever  heard  of  YN3  Typist. 

(3)  Petty  Officer  Typist  was  apprehended  by  Shore  Patrol  at  1300, 
2  January  19CY,  at  a  local  bar  in  Palma  de  Mallorca,  Spain.  I  found  it  s^prqpriate 
to  place  1^3  Typist  in  confinement  due  to  the  duration  of  the  absence  (approximately 
72  da3^),  and  considering  the  absence  was  terminated  by  i^prdiension. 

2.  Previous  disciplinary  action: 

a.  GO'S  NJP,  USS  PUGET  SOUND  (AD  38)  on  3  April  19Cy(-l).  Violation 
of  UCMJ,  Article  86 — ^UA  from  appointed  place  of  duty.  Awarded:  10  days  extra 
duties. 

b.  GO'S  NJP,  USS  PUGET  SOUND  (AD  38)  on  10  June  19GY(-1). 
Violation  of  UGMJ,  Article  86 — UA  from  unit  (approximately  3  days).  Awarded: 
Forfeiture  of  $100.()0  pay  per  month  for  one  month  and  30  day's  restriction. 

c.  GO’S  NJP,  USS  PUGET  SOUND  (AD  38)  on  12  July  19GY(-1).  Violation 
of  UGMJ,  Article  86  (6  specifications) — ^Failure  to  go  to  appointed  place  of  duty,  to 
wit:  Restricted  men's  muster.  Awarded:  30  days  extra  duties  and  forfeiture  of 
$100.00  pay  per  month  for  two  months. 

3.  Extenuating  or  mitigating  circumstances:  None. 

4.  Due  to  the  aforementioned  information,  continued  pretrial  confinement  is 
appropriate  in  this  case.  YN3  Typist  has  a  history  of  Est,  which  indicates  to  me  the 
solution  to  any  of  his  problems  is  to  absent  himself  without  authority.  YN3  Typist 
has  shown  that  a  lesser  form  of  restraint  would  be  inadequate  as  evidenced  by 
paragraph  2.c.  above  (failure  to  go  to  resfricted  men's  musters).  Gharges  have  been 
preferred  for  trial  by  special  court-martial.  No  imusual  delays  are  e3q)ected  in  this 
case.  Given  the  nature  of  the  offense  charged  and  the  sentence  which  could  be 
imposed  by  court-martial  for  this  offense,  I  am  confident  YN3  Typist  would  again  flee 
to  avoid  prosecution. 


ROBERT  R  ROBERTS 
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From:  Initial  Review  Officer,  Naval  Station,  Rota,  Spain 
To:  Commanding  Officer,  USS  PUGET  SOUND  (AD  38) 

Subj:  PRETRIAL  CONFINEMENT  ICO  YN3  DAVID  L.  TYPIST,  USN, 
222-22-2222 

Ref:  (a)  R.CM.  305,  MCM,  1984 

(b)  SECNAVmST  1640.10 

(c)  CO,  USS  PUGET  SOUND  (AD  38)  Itr  of  3  Jan  CY 

1.  Per  the  provisions  of  references  (a)  and  (b),  I  conducted  a  hearing  concerning 
the  pretrial  confinement  of  YN3  T^ypist  on  4  January  19(JY.  AU  information  available 
at  the  time  of  the  hearing,  in  addition  to  the  comments  and  recommendations  set 
forth  in  reference  (c),  have  been  reviewed. 

2.  At  the  hearing,  YN3  Typist  was  afforded  all  ri^ts  set  forth  in  reference  (a). 
YN3  T^ist  was  represented  by  Lieutenant  P.  T.  Pertee,  JAGC,  USNR,  Naval  Legal 
Service  Office  Detachment,  Rota,  Spain,  who  was  detailed  pursuant  to  the  confinee's 
request  for  military  counsel.  Lieutenant  1.  O.  Ewe,  USN,  legal  officer,  USS  PUGET 
SOUND  (AD  38)  was  present,  acting  in  the  capadfy  of  command  representative. 

3.  Having  waived  his  rig^t  to  remain  silent,  YN3  Typist  was  willing  to  discuss  his 
absence  with  me.  His  reasons  for  gping  UA,  as  stated  in  reference  (c),  remain 
basically  the  same.  YN3  Typist  stands  firm  on  his  story  concerning  his  involvement 
with  the  Naval  Criminal  Investigative  Service.  However,  upon  advisemmit  of  counsel, 
YN3  T^ist  terminated  the  questioning.  Lieutenant  Ewe,  command  representative, 
had  nothing  further  to  offer  except  to  reconfirm  the  command’s  position  that 
continued  confinement  is  warranted. 

4.  1  find  there  is  probable  cause  to  believe  the  confinee  committed  the  offense,  and 
that  court-martial  jurisdiction  does  exist  over  the  confinee  and  the  offense  charged. 
I  find  no  cause  to  extend  the  time  limit  for  completion  of  this  review. 

5.  Subject  to  the  foregoing,  I  find  continued  pretrial  confinement  appropriate  in 
this  case  and  that  lesser  forms  of  restraint  would  be  inadequate  to  ensure  the 
presence  of  YN3  Typist  at  trial.  The  confinee  should  be  brou^t  to  trial  as  soon 
hereafter  as  practicable,  barring  any  unforeseen  delays. 

6.  Pursuant  to  paragraphs  (i)(7)  and  (j)  of  reference  (a),  reconsideration  of  this 
decision  may  be  appropriate  at  a  later  date. 


I.  C.  UGHT 
Commander,  U.S.  Navy 
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APPENDIX  B 

SAMPLE  RESTRICTION  ORDERS 
LETTERHEAD 

From:  Commanding  Officer,  Naval  Air  Station 

To:  (Rate,  name,  armed  force,  social  security  number) 

Subj:  RESTRICTION  ORDERS 

1.  You  are  hereby  placed  on _ days  restriction  as  awarded  you  at  a  [ _ 

court-martial]  [CO's  noiyudidal  punishment]  on _ _  19 _ 

2.  You  are  hereby  notified  that  the  restriction  limits  and  additional  requirements 
are  as  follows: 

a.  You  are  required  to  remain  within  the  perimeter  and  gates  of  the  Naval 
Air  Station,  Wonderful,  Florida. 

b.  You  are  not  permitted  m  BEQ  999,  998,  997,  or  996;  Consolidated 
Package  Store,  Mini-Mart,  bowling  alley.  Enlist^  Mens'  (jlub  Complex,  or  Navy 
Exchange  Cafeteria,  or  anywhere  else  on  base  that  sells  alcoholic  beverages. 

c.  While  3^u  are  on  restriction,  you  may  not  operate  a  privately  owned 
vehicle.  If  you  have  an  automobile  and  desire  to  leave  your  automobile  park^  in  the 
designated  parking  area,  you  must  turn  all  of  your  ignition  keys  in  to  the  chief 
master-at-arms  who  will  provide  you  with  a  receipt  The  diief  master-at-arms  will 
take  custody  of  your  keys,  but  not  your  automobile.  You  may  arrange  to  have  your 
automobile  stored  off  the  Naval  Air  Station  at  your  own  e^qpense. 

d.  You  are  to  be  inside  the  Discipline  Barracks  between  the  hours  of  1900 
and  0600  daily. 

e.  You  are  hereby  ordered  to  muster  at  the  Discipline  Barracks  at  the 
foUowing  times: 

Workdays  (including  Saturday):  0615,  0745,  1130,  1245,  1600,  1800, 
2000,  2145. 

Non-workdays  (Sundays  and  holidays):  0715, 1000, 1130,  1400, 1600, 
1800,  2000,  2145. 
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Note-.  You  are  also  required  to  come  to  any  additional  musters  that  may  be 
prescribed  by  the  duty  desk  chief.  You  will  also  be  present  for  all  bunk  diecks 
from  taps  to  reveille. 

f.  You  will  surrender  all  civilian  clothes  (an  inventoiy  will  be  made  and  3rou 
will  be  given  a  receipt  for  all  clothing  turned  in). 

g.  You  are  required  to  be  in  the  complete  uniform  of  the  day  at  all  times 
between  reveille  and  taps.  You  are  not  permitted  to  be  in  civilian  clothes  at  my 
time. 


h.  You  are  ordered  to  keep  your  face  clean-shaven  for  the  duration  of  your 
restriction. 

L  You  are  required  to  march  in  formation  to  meals  if  you  desire  to  eat. 
The  formation  will  depart  for  the  meal  from  the  muster  area  immediately  preceding 
the  meal.  There  is  no  requirement  to  march  back  from  the  meal. 

j.  You  are  to  ensure  that  you  are  berthed  in  the  proper  bunk.  Failure  to 
do  so  wiU  result  in  your  being  considered  an  unauthorized  absentee. 

k.  If  it  is  necessary  for  you  to  go  to  the  Naval  Hospital,  Naval  Air  Station, 
Wonderful,  Florida,  you  will  be  transported  to  and  from  the  hospital  by  the  master- 
at-arms  force.  You  are  forbidden  to  go  or  return  on  your  own. 

L  You  are  not  to  consume,  or  have  in  your  possession,  alcoholic  bevmiges 

of  any  kind  at  any  time. 

3.  You  are  hereby  notified  that  all  the  above  constitute  lawful  orders  and  that 
failure  to  comply  is  a  violation  of  the  Uniform  Ck)de  of  Military  Justice  and  will 
subject  you  to  disciplinary  action. 


By  direction  of  the 
Oommanding  Ofhoer 

I  acknowledge  this  restriction  order.  I  have  read  and  understand  its  content. 

(Signature  of  restricted  person) 
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APPENDIX  C 
ADDITIONAL  PTA  CASES 


1.  Stipulation  as  to  aggravating  drounstanoes:  United  States  v.  Sharper,  17  M^. 
803  (A.CM.R  1984). 

2.  Conditions  of  probation:  United  States  v.  Dawson,  10  l/LJ.  142  (CJd  JL  1981>, 
United  States  v.  LaUande,  46  CJiLR.  170  (CJdA.  1973). 

3.  Waive  venue  motion:  United  States  v.  Kitts,  23  M.J.  105  (CMA.  1986). 

4.  Waive  seardi  and  seizure  motions:  United  States  v.  Holland,  1 KLJ.  58  (CJM A. 
1976). 

5.  Waive  olgections  to  evidence:  United  States  v.  Robinson,  25  MJ*.  528 
CA.F.CM.R  1987). 

6.  Conditional  sentence  provisions:  United  States  v.  HoUcraft,  17  M.J.  1111 
(A.C.M.R  1984);  United  States  v.  Cross,  21  M J.  88  (QMJi.  1988). 

7.  Proceed  to  trial  by  date  certain:  United  States  v.  Mitckdl,  15  M.J.  238  (CJd.A. 
1983). 

8.  Agreement  to  refer  case  to  SPCM:  United  States  v.  Rondash,  30  MJ.  686 
(A.CJd.R  1990):  United  States  v.  KeUy,  32  MJ.  835  (NM.CMJI.  1991). 

9.  Forward  proposals  to  CA:  United  States  v,  Upchurch,  23  M  J.  501  (A.F.CM.R 
1986). 

10.  Suspended  punishments:  United  States  v.  Albert,  30  M J.  331  (CJd.A.  1990); 
United  States  v.  Elliot,  10  MJ^.  740  (NJilCJd.R  1981);  United  States  v. 
Panikowski,  8  M J.  781  (A.Cid.R  1980). 

11.  Uncovered  punishments:  United  States  v.  Edwards,  20  MJ.  439  (CJdAk.  1985); 
United  States  v.  UeweUyn,  27  M  J.  825  (C.G.CM.R  1989). 

12.  Article  58a  automatic  reduction:  Unite!  States  v.  Cabral,  20  M  J.  269  (CJii.A. 
1985). 

13.  Administrative  discharge:  Unitel  States  v.  Bedania,  12  M  J.  373  (C  Jd  A.  1982). 
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APPENDIX  D 

BIEBIORANDUBf  FOR  PRETRIAL  AGREEBIENT 

UNITED  STATES  Place _ 

V.  Date _ 


(Name)  (Grade)  (Seiial/Servioe  Number)  /  (Branch  of  Service) 


I, _ _  the  accused  in  a  (General/SpeciaD  court-martial, 

do  hmeby  ceiti^ 


1.  That,  for  good  consideration  and  aftm*  consultation  with  wy  couns^  I  do  agree 

to  enter  a  voluntary  plea  of  guilty  to  the  diarges  and  q[>ecifications  listed  below, 
provided  the  sentence  as  approved  by  the  convenii^  authority  will  not  exceed  the 
sentence  hereinafter  indicated  ly  me; 


2.  That  it  is  er^ressly  understood  that,  for  purposes  of  this  agreemmit,  the 
sentence  is  considered  to  in  these  parts,  namely  a:  a  pxmitive  discharge,  a  period 
of  confinement  or  restraint,  an  amoimt  of  forfeiture  or  fine,  a  reduction  in  rate  or 
grade,  and  any  other  lawful  punishment; 


3.  That  should  the  court  award  a  sentence  which  is  less,  or  a  part  thereof  is  leas, 
than  that  set  forth  and  approved  in  this  agreement,  then  the  convening  authorify, 
according  to  law,  will  only  sqpprove  the  lesser  sentence; 


4.  That  I  am  satisfied  with  my  defense  counsel  in  all  respects  and  consider  him  / 

her  qualified  to  represent  me  in  this  court-martial; 


5.  Hiat  this  offer  to  plead  guiUy  originated  with  me  and  ipy  couna^  that  no 
person  or  persons  whomsoever  have  made  any  attempt  to  force  or  coerce  me  into 
making  this  offm*  or  pleading  guilt]^ 
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6.  That  my  counsel  has  fully  advised  me  of  the  meaning  and  effect  of  my  guilty 
plea  and  that  I  fully  understand  and  comprehend  the  meaning  thereof  and  all  of  its 
attendant  effects  and  consequences; 


7.  That  my  counsel  has  advised  me  that  I  may  be  processed  for  an  administrative 

discharge  which  may  be  under  othmr  than  honorable  conditions,  and  that  I  may 
therefore  be  deprived  of  virtually  all  veterans'  benefits  based  upon  my  current  period 
of  active  service,  and  that  I  may  therefore  mq)ect  to  encounter  substantial  prqiudioe 
in  civilian  life  in  many  situations,  even  if  part  or  aU  of  the  sentence,  including  a 
punitive  discharge,  is  suspended  or  disapproved  pursuant  to  this  agreement; 


8.  Tliat  my  counsel  has  advised  me  of  the  meaning  and  effect  of  Article  58a  of  the 
UCMJ  and  section  0152  of  the  JAG  Manual  regarding  the  possibility  of 
administrative  reduction  in  pay  grade  as  a  result  of  an  approved  court-msirtial 
sentence  that  includes  a  punitive  discharge  or  confinement  in  excess  of  90  days  (or 
3  months),  whether  that  sentence  is  suspended  or  not,  unless  the  convening  authority 
has  agreed  to  limit  the  automatic  administrative  reduction  in  the  pay  grade  category 
of  punishment; 


9.  That  my  counsel  has  advised  me  that  I  may  be  placed  on  appellate  leave  in  a 
no  pay  status  under  the  provisions  of  Artide  76a  of  the  UC9dJ,  notwitibstanding  any 
provision  regarding  forfeitures  or  fines  in  the  sentencing  appendix  of  this  agreement; 


10.  That  I  understand  that  I  may  withdraw  my  plea  of  guilty  at  any  time  before 
my  plea  is  actually  accepted  by  the  military  judge.  I  understand  further  that,  once 
my  plea  of  guilty  is  accepted  by  the  military  judge,  I  may  ask  permission  to  withdraw 
my  plea  of  guilty  at  any  time  before  sentence  is  announced,  and  that  the  military 
judge  may,  at  his  discretion,  permit  me  to  do  so; 


11.  That  I  imderstand  this  offer  and  agreement  and  have  been  advised  that  it 
cannot  be  used  against  me  in  the  determination  of  my  guilt  on  any  mattmrs  arising 
from  the  charges  and  specifications  made  against  me  in  this  court-martial; 


12.  That  it  is  e3q)ressly  understood  that  the  pretrial  agreement  wfil  become  null 
and  void  in  the  event:  (1)  I  fail  to  plead  guilty  to  each  of  the  charges  and 
specifications  as  set  forth  below,  (2)  the  court  refiis^  to  accept  my  plea  of  guilty  to 
any  of  the  charges  and  specifications  as  set  forth  below;  (3)  the  court  acc^ts  each  of 
my  pleas  but,  prior  to  the  time  sentence  is  announced,  I  ask  permission  to  withdraw 
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any  of  my  pleas,  and  the  court  permits  me  to  do  so;  and  (4)  the  court  initial^  accepts 
IP  my  plea  of  guilty  to  each  of  the  charges  and  specifications  set  forth  below  but,  prior 
to  the  time  the  sentence  is  adjudged,  the  court  sets  aside  any  of  my  guilty  pleu  and 
enters  a  plea  of  not  guilty  on  my  behalf;  or  (5)  I  fiul  to  plead  guilty  to  any  of  the 
charges  and  specifications  set  forth  below  at  a  rdiearing;  should  one  occur. 


13.  This  agreement  and  its  appendices  omstitute  all  the  conditions  and 
understandings  of  both  the  government  and  the  accused  regarding  the  pleas  in  this 
case. 


Naval  Justice  School 

SJADeddbook 

Pnblicatioii 

27-21 

Bev.a/M 

Part  V  -  Military  Justioe 


AFPENDIXE 

MAXDCCM  SENTENCE  TO  BE  APPROVED 
BY  CONVENING  AUmOBITT 


(See  maximum  sentence  appendix  to  memorandum  of  pretrial  agreement) 


Signature  of  Accused 

Place: _ 

Date: _ 


Cnunael! 


Place: 

Date:. 


Hie  foregoing  agreement  is  (approved)  (disapproved). 


Signature,  Grade,  Title  of 
Ccnivening  Authorily 
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MAXIMUM  SENTENCE  APPENDIX  TO 
BIEMOBANDUM  OF  PRETRIAL  ACSEEMENT 


UNITED  STATES 


Date. 


SPEOAIAIENERAL  COUBT-MABTIAL 


Maximum  sentenoe  to  be  approved  by  ocmvening  authority: 

1.  Pmiitiva  Hiachargie  (character  of  and,  if  suspended,  terms  thereoO 


unt  (amount  and  Mnd) 


(amount  and  duratimi) 
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4.  Reduction  to  (rate  or  grade) 


5.  Any  Other  Lawful  Pmushment 


This  agreement  constitutes  a  request  by  the  accused  for,  and  q»proval  fay  the 
convening  authority  ot  deferment  of  the  portion  of  any  confinement  to  be  suspended 
pursuant  to  the  terms  of  this  agreement.  The  period  of  deferment  will  run  frcnn  the 
date  the  accused  is  released  firom  oonfinemmit  pursuant  to  this  agreement  until  the 
date  the  convening  authority  acts  on  the  sentence. 


Signature  of  Accused 

Place: _ 

Date: _ 

Counsel; 


Place:. 

Date:_ 


The  foregoing  agreement  is  (iq)proved)  (disapproved). 


Date 


Signature,  Grade,  Title  of 
Convening  Authority 
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APPENDIX  G 

OBDER  TO  TESl’lFY  (See  JAGBfAN,  i  0129e) 
[TRANSACnONAL  mMUNITT] 

GRANT  OF  IMMUNITY 

IN  THE  MATTER  OF _ ) 

_ )  GRANT  OF  IMMUNITY 

_ ) 

_ _ ) 


To:  (Witness  to  whom  immunity  is  to  be  granted) 

1.  It  iq[>pears  that  you  are  a  material  witness  for  the  government  in  the  matter 
of  rif  charges  have  been  preferred,  set  forth  a  full  identification  nf  thi»  awnised  and  the 
substance  of  all  specifications  preferred.! 

2.  In  consideration  of  your  testimony  as  a  witness  for  the  government  in  the 
foregoing  matter,  you  are  hereby  granted  immunity  from  prosecution  for  any  offense 
arising  out  of  the  matters  therein  involved  concerning  which  you  may  be  required  to 
testify  under  oath. 

3.  It  is  understood  that  this  grant  of  immunity  from  prosecution  is  effective  onfy 
upon  the  condition  that  you  actually  testify  as  a  witness  for  the  govemmmt.  It  is 
further  understood  that  this  grant  of  immunity  from  prosecution  extends  only  to  the 
offense  or  offenses  whidi  you  were  implicated  in  the  matter  herein  set  forth  and 
concerning  which  you  testify  undm*  oath. 


Signature 


Grade,  title 
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GRANT  OF  IMMUNITY 
IN  THE  MATTER  OF  _ 


AFPENDIXH 

USEDfBfUNnT 


) 

J  GRANT  OF  IMMUNITY 

J 

J 


To:  Outness  to  whom  immunity  is  to  be  granted) 

1.  It  appears  that  you  are  a  material  witness  for  the  government  in  the  matter 

of  fif  charges  have  been  preferred,  set  forth  a  idgntifii»ation  ftf  thff  and  the 

substance  of  all  spedfications  preferred.! 

2.  In  consideration  of  your  testimony  as  a  witness  for  the  government  in  the 
forcing  matter,  you  are  hereby  granted  immunity  from  the  use  of  your  testimony 
or  other  information  given  by  you  (or  any  other  information  directly  or  indirectly 
derived  from  such  testimony  or  other  information)  against  you  in  any  criminal  case, 
except  a  prosecution  for  peijury,  giving  a  frdse  statement,  or  otherwise  failing  to 
comply  with  an  order  to  testify  in  this  matter. 

3.  It  is  understood  that  this  grant  of  immunity  from  the  use  of  your  testimony  or 
other  information  given  by  you  (or  other  infOTmation  directly  or  indirectly  derived 
from  such  testimony  or  other  information)  against  you  in  any  criminal  case  is 
effective  only  upon  the  condition  that  you  testify  under  oath  as  a  witness  for  the 
Govemmmit. 


Signature 


Grade,  title 
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ORDER  TO  TESTIFY 

IN  THE  MATTER  OF _ ) 

_ )  ORDER  TO  TESTIFY 

_ ) 

_ ) 


To:  (Witness  to  whom  immunily  is  to  be  granted) 

1.  As  an  officer  empowered  to  convene  general  courts-martial,  and  pursuant  to 
the  provisions  of  sections  6002  and  6004,  title  18,  United  States  Co^,  I  hereby  make 
the  following  findings: 

a.  That  (name  of  witness)  possesses  information  relevant  to  the  pending 

trial  by  general  court-martial  of _ _  and  that  the  presentation  of  his 

testimony  at  this  trial  is  necessary  to  the  public  interest;  and 

b.  That  it  is  likely  that  (name  of  witness)  would  refiise  to  testify  on  the 
basis  of  his  privily  against  self-incrimination  if  subpoenaed  to  iqppear  as  a  witness. 

2.  On  the  basis  of  these  lacts,  and  pursuant  to  section  6004,  title  18,  United 
States  Code,  I  hereby  order  (name  of  witness)  to  iqppear  and  testify  before  the  general 

court-martial  convened  for  the  trial  of _ In  acoordance  with  seetkm 

6002,  title  18,  United  States  Code,  no  testimony  or  other  information  given  Ify  (name 
of  witness)  (or  any  information  directly  or  indirectly  derived  finmi  sudi  testimony  or 
other  information)  can  be  used  against  him  in  any  criminal  case,  excqiit  a  prosecution 
for  perjury,  giving  a  Dedse  statement,  or  otherwise  failing  to  oonq)ly  with  this  onto. 

3.  This  order  is  issued  with  the  i^roval  of  the  Attorn^  General  of  the  United 
States  set  forth  in  midosure  1  aimexed  hereto. 


Signature 


Grade,  title 
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COUBT-BfARTTAL  JURISDICTION 


2801  JURISDICTION  OVER  THE  OFFENSE 

Under  Solorio  v.  United  States^  483  U.S.  435  (1987),  jurisdiction  of  a 
court-martial  over  the  offense  depends  solety  on  the  accused's  status  as  a  member 
of  the  armed  forces.  If  the  accused  is  a  reservist,  however,  active  duty  status  is  not 
necessarily  equivalent  to  subject  matter  jurisdiction.  United  States  v.  ChodarOf 
29  MJ*.  943  (A.CJd.R  1990).  In  any  event,  the  abandonment  of  the  service- 
connection  test  may  require  increased  liauon  with  civilian  prosecutors. 


2802  JURISDICTION  OVER  THE  PERSON 

Article  2,  UCMJ,  provide  jurisdiction  over  enlistees,  inductees,  academy 
cadets /midshipmen,  retirees,  etc.  Jurisdidion  over  retirees  is  constitutional.  United 
States  V.  Hooper f  26  C Jd.R.  417  (C.MA.  1958);  United  States  v.  Overtont  24  M.J.  309 
1987);  Pearson  v.  Bloss,  28  MJ.  764  (A.F.CM.E.),  petition  denied,  28  MJ. 
376  (C.M.A.  1989).  See  also  Reid  v.  Covert,  354  U.S.  1  (195^  (persons  accompanying 
or  smiving  with  the  armed  forces  in  the  fidd  in  time  of  war);  United  States  v.  Harry, 
25  M^.  513  (A.F.C34.R  1987)  (sentenced  jnisoners). 


2803  JURISDICTION  OVER  RESERVISTS 

Under  Art  2(a)(1),  (3),  UCSdJ,  and  JAGMAN,  §  0123,  court-martial 
jurisdiction  exists  over  reservists  "while  on  inactive  duty  training"  without  saiy 
threshold  requirements.  Thus,  Reserve  members  are  subject  to  the  UCMJ  whmiever 
thqy  are  in  a  Title  10  status:  Inactive  Duty  Training  (UXT),  Active  Duty  Training 
(ADT),  Annual  Training  (AT),  or  Active  Duty  (AD).  United  States  v.  Cline,  29  M  J. 
83  (C.MA.  1989). 

A.  Reservists  on  active  duty.  A  reservist  on  active  duty  can  be  extended 
bqyond  his  /  her  normal  release  date  if  he  /  she  has  been  apprehended,  arrested, 
confined,  is  imder  investigation,  or  charges  have  been  preferred.  RC.M.  202(c); 
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JAGMAN,  §  0123.  Proper  authority  must  be  obtained  to  court-martial  reservists  not 
on  active  duty. 

B.  Reservists  on  IDT.  Jurisdiction  is  not  lost  over  reservists  iqwn 
termination  of  IDT  or  AT  for  an  offense  committed  while  subject  to  the  UCMJ.  Art 
3(d),  UCMJ. 


1.  Recall-  Regular  component  general  court-martial  convening 
authorities  (GCMCA)  can  recall  reservists  to  active  duty  involuntarily  for  an  article 
32  investigation,  trial  by  court-martial,  or  imposition  of  NJP  for  offenses  committed 
while  on  IDT  or  active  duty.  Art  2(d),  UCMJ;  JAGMAN,  §  0123.  Only  a  court- 
martial  convening  authority  can  generate  a  request  to  a  (3GMCA  to  recall  a  reservist 
to  active  duty. 

2.  Pretrial  confinement.  A  resmvist  on  IDT  can  be  placed  in  pretrial 
confinement  in  accordance  with  RCJJ.  304  and  305  with  Secretarial  approval 
JAGMAN,  §  0123c. 

3.  Trial  bv  court-martial.  Before  arraignment  at  a  general  or  special 
court-martial  (SPCM),  the  reservist  must  be  on  active  duty.  R.CJd.  204(b)(1). 
Coordination  between  active  and  Reserve  components  is  required  under  Art  2(d), 
UCMJ.  Summary  courts-martial  (SCM)  can  be  initiated  and  tried  within  the 
Reserve  structure  and  without  active  duty  involvement.  RCM  204(b)(2).  The  SCM 
officer  must  be  placed  on  active  duty.  Art  25,  UCMJ;  R.CJM.  1301.  If  givmi  during 
IDT,  trial  and  execution  of  punishments  are  limited  to  "normal"  training  periods. 
RCJd.  204(b)(2).  Confinement  is  not  an  available  punishment  during  IDT.  The 
recall  to  active  duty  must  be  approved  hy  the  Secretary  of  the  Navy  (SECNAV)  before 
confinement  is  adjudged.  Art.  2(d)(5),  UCMJ. 

4.  Restraints  on  liberty.  Restraints  on  liberty  caimot  be  extended 
beyond  the  normal  IDT  period,  but  may  be  carried  over  to  later  drill  periods. 
JAGMAN,  §§  0105a(7),  0112.  A  reservist  on  inactive  duty  caimot  be  ordered  to  active 
duty  to  serve  restraint  punishment  without  SECNAV  approval  Similarly,  a  reservist 
ordered  to  active  duty  for  disciplinary  purposes  cannot  be  extended  on  duty  to  serve 
restraint  punishment,  nor  can  he  receive  confinement  as  a  sentence,  unless  the  order 
to  active  duty  was  with  SECNAV  approval 


2804  INCEPTION  OF  JURISDICTION 

A.  Article  2.  UCMJ.  Any  member  who  submitted  voluntarily  to  military 
authority  met  the  mental  competence  and  minimum  age  qualifications  of  10  U.S.C. 
§§  504  and  505  when  he  /  she  enlisted,  received  military  pay  or  allowances,  and 
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performed  militaiy  duties  is  subject  to  the  UCMJ  effective  upon  the  taking  of  the 
oath  of  enlistment  and  continuously  until  terminated  as  discussed  below. 

B.  Catlow  and  Russo.  The  jurisdictional  quagmires  encountered  in  United 
States  V.  Catlow,  23  CMA.  142,  48  CJd.R  758  (1974)  (coercion)  and  United  States 
V.  Russo,  1  M.J.  134  (C.MA.1975)  (recruiter  misconduct  plus  a  regulatozy  defect) 
have  been  rectified  by  the  guidance  in  United  States  v.  McDonagh,  14  M.J.  415 
(C.MA.  1983)  and  United  States  v.  Marsh,  15  M 252  (C.M.A.  1983).  See  also 
United  States  v.  GhigUeri,  25  MJ^.  687  (A.CJd.R.  1987)  (proposed  enlistment  as 
alternative  to  civil  prosecution  was  not  coercion);  United  States  v.  Hirsch,  26  M  800 
(A.C.M.R  1988)  (recruiter  misconduct  or  intoxication  at  the  time  of  the  oath  can  be 
cured  by  "constructive  enlistment");  United  States  v.  Ernest,  32  M.J.  135  (CMA. 
1991)  (constructive  enlistment  applied  to  reservist  on  ADD.  The  court-martial  is 
competent  to  examine  enlistment  misrepresentation  claims.  Woodrick  v.  Divich, 
24  M.J.  147  (C.MA.  1987).  Since  habeas  corpus  is  the  iq>propriate  remedy,  military 
judges  should  ^ve  careful  consideration  to  appropriate  demands  of  comily  if  related 
proceedings  are  ongoing  in  federal  court. 


2805  TERMINATION  OF  JURISDICTION  OVER  THE  PERSON 

A.  General  rule.  GeneraUy,  discharge  terminates  jurisdiction.  In  United 
States  V.  King,  27  M  J.  327  (C.M A  1989),  CJMA.  listed  three  elements  which  make 
a  discharge  effective  in  this  context:  delivery  of  a  valid  discharge  certificate;  a  final 
accounting  of  pay;  and  a  "clearing"  process  as  required  under  iq)propriate  service 
regulations  to  separate  the  member  firom  military  service.  See  also  United  States  v. 
Scott,  11  C.M.A.  646,  29  C.M.R  462  (1960);  United  States  v.  Howard,  20  MJ^.  353 
(C.M  A.  1985)  (jurisdiction  terminates  oh  delivery  of  discharge  and  final  pay);  United 
States  V.  Thompson,  21  MJ^.  854  (A.C.M.R  1986)  (delivery  of  DD  Form  214  to 
member  in  entry  level  status  terminates  jurisdiction);  United  States  v.  Ray,  24  MuJ. 
657  (A.F.C.M.R  1987)  (jurisdiction  upheld  where  accused,  on  appellate  leave  awaiting 
discharge,  was  not  provided  discharge  due  to  governmental  error). 

B.  Exceptions.  Exceptions  to  general  rule  that  discharge  terminates 
jurisdiction  include: 

1.  Article  3(a),  U(]MJf  offenses.  Jurisdiction  may  exist  where  the 
accused  was  subject  to  the  UGMJ  at  the  lime  of  the  offense  and  the  person  is  subject 
to  the  UCMJ  at  the  time  of  trial. 

2.  Fraudulent  discharge.  Jurisdiction  will  not  be  lost  where  the 
discharge  is  procured  by  fraud.  Wickham  v.  Hall,  12  MJ^.  145  (C.MA.  1981) 
(administrative  discharge  for  pregnancy),  706  F.2d  713  (5th  Cir.  1983)  (habeas  corpus 


Naval  Justice  School 
Publication 


28-3 


SJADeskbook 
Rev.  8/94 


Part  V  -  Military  Justice 


relief  denied).  United  States  v.  CoUt  24  M  J.  18  (CMA.  1987)  (court-martial  has 
jurisdiction  to  determine  if  member  fraudulently  obtained  discharge). 

3.  Article  3(c).  UC^MJ.  Deserter  obtaining  discharge  for  subsequent 
period  of  sendee.  United  States  v.  Huff^  7  CJJA.  247,  22  CM.R.  37  (1956). 

4.  Separation  from  active  to  Reserve  status.  Article  3(d),  UCMJ. 
Murphy  v.  Garrett^  29  M J.  469  (CMA.  1990)  (jurisdiction  existed  over  offenses 
committed  on  active  duty  for  officer  who  received  an  honorable  discharge  and 
simultaneously  received  a  commission  as  a  Reserve  officer,  and  who  maintained 
contacts  with  the  military  through  participation  in  Reserve  drills.) 

5.  Other 

a.  Short-term  discharge.  Ifnited  States  v.  CZordy,  13  MJ^.  308 
(CJM.A.  1982)  (discharge  solely  for  the  purpose  of  reenlistment  does  not  terminate 
jurisdiction);  United  States  v.  KinOy  27  M J.  327  (CJdA.  1989)  (mmnber  who  was 
given  a  disdiarge  certificate  for  the  purpose  of  reenlistment  and  then  refused  to 
reenlist  is  still  subject  to  jurisdiction). 

b.  Erroneous  delivery.  Jurisdiction  will  not  be  lost  by  an 
erroneous  delivery.  United  States  v.  Garviny  26  M J*.  194  (C JJ.A.  1988);  United  States 
V.  Bruntony  24  M  J.  566  (N.M.CM.R.  1987). 


c.  Persons  in  custody  of  the  armed  forces  serving  a  sentence 
imposed  by  court-martial.  Art  2(a)(7),  UCMJ.  United  States  v.  Harry y  25  M J.  513 
(A.F.CM.R.  1987)  (punishment  cannot  indude  another  punitive  discharge). 


C.  Continuing  jurisdiction  bevond  end  of  active  obligated  service  (EAOS). 
Formerly,  jurisdiction  was  not  test  if  the  membm*  did  not  olgect  to  retention  bqyond 
the  EAOS  date;  or,  after  the  EAOS  date,  the  member  objected  to  retention,  but  the 
government  took  offidal  action  with  a  view  to  trial  within  a  reasonable  time;  or, 
before  the  EAOS  date,  the  government  took  offidal  action  that  precisely  and 
authoritatively  signaled  an  intent  to  prosecute.  United  States  v.  Fitepatricky  14  M  J. 
394  (C.MA.  1983).  Now,  "jurisdiction  to  court-martial  a  serviemnember  exists 
despite  delay  —  even  unreasonable  delay  —  by  the  Government  in  discharging  that 
person  at  the  end  of  an  enlistment. . . ."  United  States  v.  Poole,  30  M  J.  149  (C  Jd  A 
1990).  The  member's  objection  is  immaterial;  the  significant  fact  is  that  the  membor 
has  yet  to  receive  a  discharge.  Unreasonable  delay,  however,  may  provide  a  defense 
to  "some  military  offenses." 
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2806  PROCEDURAL  CONSIDERATIONS 

For  discussion  oftherequir^^it  to  plead  jurisdiction,  see  United  States 
V.  Aleft  3  M^T.  414  (CJdA  1977).  Lack  of  jurisdiction  may  be  rai^  by  a  motion  to 
dismiss  under  R.CJd.  907  at  any  stage  of  the  proceeding.  The  government  has  the 
burden  of  persuasion  by  a  preponderance  of  the  evidence.  United  States  v.  Bailey ^ 
6  M J.  965  (NJd.CJd.R  1979);  R.CM.  905(c);  United  States  v.  Marsh,  15  M.J.  252 
(CJylA.  1983)  (for  "peculiarly  military"  offenses  like  a  UA,  an  accui^'s  military 
status  is  an  element  of  the  offense  which  must  be  proven  b^nd  a  reasonable  doubt 
to  the  foct-finders). 


2807  OTHER  JURISDICTIONAL  BiATTERS 

The  court  must  be  properly  composed  (i.e.,  military  judge  and  members 
must  have  proper  qualifications).  The  court  must  be  convened  by  proper  authority. 
A  properly  constituted  court-martial  may  try  any  person  subject  to  the  UCMJ,  even 
if  the  accused  is  not  under  the  command  of  the  CA.  United  States  v.  Murphy,  30  MJ. 
1040  (AC.M.R  1990).  The  charges  must  be  properly  referred.  A  defective  referral 
where  charges  were  referred  to  a  different  court-martial  convening  order  than  that 
actually  used  to  try  the  accused  was  not  jurisdictional  error.  United  States  v.  Kutg, 
28  M  J.  397  (CJSIA.  1989).  Referral  of  an  offense  punishable  by  death  under  the 
UCMJ  to  SCM  or  SPCM  requires  GCMCA  s^provaL  RCJd.  201(f)(2). 


2808  CONVENING  SPCM  CHECKUST 
A.  Naw  pretrial  procedures 

1.  Check  the  service  record  out  firom  personnel  m:  PSD. 

2.  Copy  the  enlistment  contract;  pages  1,  2,  4,  5,  7,  9;  all  page  18's 
relating  to  NJP  or  disciplinary  matters;  and  enlisted  equations.  These  wfll  be 
needed  for  preparation  of  CA's  action  if  accused  is  convicted. 

3.  Establish  liaison  with  the  local  NLSO  regarding  the  pending 
charge.  Follow  their  desired  procedure  regarding  the  forwarding  of  the  charge  sheet 
to  their  office. 

4.  Prepare  the  charge  sheet,  DD  Form  458. 

5.  Prepare  list  of  possible  members  fi:t>m  which  the  CO  may  choose 
the  panel  If  possible,  avoid  using  members  you  know  should  be  disqualified,  sudi 
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as  accused's  division  officer  or  others  from  his  /  her  same  department.  Have  the  CO 
select  the  panel  and  prepare  the  convening  order. 

6.  After  the  charges  have  been  preferred  by  the  legal  derk,  have  the 
CO  sign  both  the  cha^e  sheet  and  convening  order. 

7.  Make  suffident  copies  of  the  charges  and  convening  order.  Check 
with  the  NLSO,  but  you  will  normally  need  the  original  and  five  copies  of  the  charge 
sheet  and  six  copies  of  the  convening  order.  Th^  will  be  distributed  as  follows: 
original  charge  sheet  plus  one  copy  to  the  trial  counsel;  one  to  defense  counsel;  one 
to  the  military  judge;  one  to  the  command  files;  and  one  to  be  saved  on  the  accused. 
Note,  the  original  convening  order  remains  in  the  command  files,  therefore  the  copy 
for  the  record  of  trial  (ROT)  should  be  a  codified  copy. 

8.  Serve  the  accused  with  the  charges  and  note  the  service  on  the 
original  charge  sheet  prior  to  forwarding  the  others  to  the  NLSO. 

9.  Forward  appropriate  copies  of  the  charge  sheet  and  convening 
order  to  the  NLSO.  Include  the  service  record  and  copies  of  the  investigation. 

10.  Make  all  arrangements  necessary  for  the  accused  to  see  his  /  her 
lawyer  and  for  the  witnesses  to  be  interviewed  by  counsel. 

11.  Alter  being  notified  of  the  time  and  date  of  the  trial,  inform  all 
witnesses  and  members  (if  neoessaiy). 

12.  Arrange  for  a  bailiff  to  escort  the  accused  to  the  trial  and  to  take 
custody  after  trial.  Bailiff  should  be  indoctrinated  ly  NLSO  staff  for  courtroom 
duties  and  by  brig  staff  for  any  confinemoit,  etc. 

13.  If  confinement  is  eaqpected,  ensure  the  accused  has  a  full  sea  bag 
by  the  date  of  the  trial.  His  division  officer  should  do  this. 

14.  If  confinement  is  e3q)ected,  prq)are  a  confinement  order  and 
assemble  the  pay  record,  health  record,  and  dental  record.  Have  TEMADD  orders 
prepared  prior  to  trial.  If  the  accused  receives  more  than  30  daj^  effective 
confinement,  or  a  BCD  and  any  confinement,  these  must  be  changed  to  TEMDU 
orders  later. 

B.  Marine  Corps  pretrial  procedures 

1.  Assemble  service  record  book,  preliminaxy  inquiry  (or  NCIS 
investigation). 
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2.  Audit  service  record  book  to  assure  it  is  up-to-date  and  contains 

no  errors. 

3.  Conqplete  request  for  legal  services.  Be  sure  to  list  witnesses  and 
ai^  who  are  pending  transfer,  discharge,  or  who  will  be  unavailable  within  the  near 
future.  Also  list  five  (5)  approved  court-martial  officer  mranbers  fay  full  name,  rank, 
unit,  and  phone  number.  Also  request  telephone  notification  to  the  legal  officer  (LO) 
when  a  specific  TC  is  assigned. 

4.  Make  o^ies  of  request  for  legal  services  and  allied  psqiers  and 
finward  to  Law  Cento:  /  LSSS.  (Be  certain  to  have  l^;al  derk  who  receives  it  sign 
your  log  as  receiving  the  service  record  book.) 

5.  Upon  receipt  of  the  convening  order  and  diarge  sheet  iqxm  whidi 
charges  have  been  preferred,  check  to  see  that  first  page  is  completed  and  signed. 

6.  Have  a4jutant  /  personnel  officer  receipt  for  sworn  diarges  and 
cause  unit  commander  or  his  /  her  designee  to  notify  personally  the  accused  of 
charges  and  complete  the  notification  blo(^ 

7.  Have  CA  sign  convening  order  first,  then  complete  referral  blodc. 

8.  Return  charge  sheet  and  conv^iing  order  to  Law  Cento  /  LSSS 
for  service  by  TC. 

9.  After  reasonable  period  of  time,  call  TC  for  a  trial  date  and  notify 
prospective  members  that,  if  utilized,  thqy  will  be  needed  during  a  qpedfied  time 
frame. 


10.  Assign  a  bailiff  (senior  to  accused)  and  have  them  read  the  bafliffs 
handbook  (NAVMARTKIJUDIC  INST  5810.9  to  learn  their  duties.  Advise  TC  who 
has  been  selected. 

11.  Prepare  applicable  parts  of  page  13,  SRB. 

12.  If  confinement  is  expected,  prepare  confinement  orders,  assemble 
health  and  dental  records,  and  secure  physical  examination  immediately  before  trial 
(or  notify  medical  people  of  need). 
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THE  ABTICLE  32  INVESTIGATION 


2809  PURPOSE 

Artade  32,  UCMJ  states:  "No  charge  or  spedfication  may  be  referred  to 
a  graeral  court-martial  for  trial  until  a  thoroufi^  and  impartial  investigation  of  all 
the  matters  set  forth  therein  has  been  made." 

A.  Investigate  the  charges.  The  artide  S2(a)  investigation  seeks  to  inquire 
into  the  truth  of  the  matter  alleged  in  the  charges;  consider  the  form  of  the  diarge^ 
and  make  recommendations  as  to  disposition  of  the  charges.  Its  purpose  is  not  to 
perfect  a  case  against  the  accused,  but  rather  to  ascertain  and  weig^  all  the  evidence 
in  arriving  at  conclusions  and  recommendations. 

B.  CisfiOXfilX- The  investigation  also  serves  as  a  means  of  diacoveiy.  Umfed 
States  V.  Roberts,  10  M^.  308  (CJdA.  1981).  The  artide  32  also  serves  to  preserve 
testimony  which  may  be  admissible  at  trial  as  a  prior  statement  under  MiLRJBvid. 
801(d)(1)  or  as  former  testimony  under  Mil.R.Evid.  804(b)(1).  United  States  v. 
Conner,  27  M J.  378  (C  Jd  JL  1989);  United  States  v.  Hubbard,  28  MJ.  27  (CJdJL 
1989>,  United  States  v.  S^indU,  28  MJ.  35  iCMJi.  1989). 

C.  Waiver  of  the  investigation.  Under  RCJd.  905(e)  and  B.CJd. 
705(c)(2)(E),  the  investigation  may  be  waived  as  a  condition  of  a  pretrial  agreement 
or  for  personal  reasons.  If  waived  for  personal  reasons,  withdrawal  of  t^  waiver 
need  only  be  permitted  iqxm  a  showing  of  good  cause.  United  States  v.  Nickerson, 
27  M.J.  30  (CJdA.  1988).  The  defense  offer  to  waive  is  not  binding  on  the 
government;  the  investigation  may  still  be  held. 

D.  SfiQpe.  The  investigation  should  be  limited  to  issues  raised  by  the 
charges  and  necessary  to  proper  disposition  of  the  case.  The  investigating  c^Bcer's 
(lO's)  examination  may  extend  beyond  the  witnesses  and  evidence  mentioned  in  the 
accompanjdng  papers.  If  charges  are  changed  to  aU^  a  more  serious  or  ftfwmntially 
different  offense,  further  investigation  should  be  directed  with  respect  to  the  new  or 
different  matter.  The  lO's  recommendations  are  advisary  (mly.  R.CJd.  4()5(a) 
discussion. 
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FLAYERS 


A.  Appointiny  authmntv.  Any  court-martial  convening  authorily  may  direct 
an  article  32  investigation  when  it  appears  the  charges  may  warrant  trial  hy  general 
court-martial.  Typically,  the  SPCMCA  will  order  the  investigation.  The  igipointing 
authmity  need  not  be  neutral  and  detadied.  United  States  v.  Wajaechowskit  19  M.J. 
577  (NJd.CJd.R  1984). 


B.  Investigating  officer.  The  lO  must  be  a  commissioned  officer,  not  a 
commissioned  warrant  officer.  Preferably,  the  10  should  be  a  field  grade  officer  or 
an  officer  with  legal  training.  The  10  is  disqualified  from  later  acting  in  the  case  in 
any  opacity.  Serving  in  a  judicial  capacity,  the  lO  must  be  impartiaL  Any  advice 
on  substantive  matters  must  be  from  a  neutral  source.  TTioee  perfimning 
prosecutorial  functions  are  not  neutral.  Non-neutral  persons  mny  only  give  advice 
on  patmitly  administrative  matters.  United  States  v.  Payne^  3  M.J.  354  (CJd JL 
1977).  Advice  must  not  be  given  ex  parte.  Ex  parte  contacts  by  the  10  r^parding 
substantive  matters  constitute  error  which  will  be  tested  for  prejudice.  TTie  TC  may 
rebut  the  presumption  of  prejudice.  United  States  v.  Rushatz^  31  M.J.  450  (CJdA 
1990);  United  States  v.  Brunson,  17  M J.  898  (C.G.C.M Jt.  1982),  affd,  17  UJ.  181 
(CJdA  1983). 


2811  PROCEDURAL  ISSUES 

A  Witnesses.  The  article  32  lO  must  produce  a  witness  or  other  evidence 
if  the  defense  makes  a  timely  request  and  the  witness  or  evidence  is  "reasonably 
available.”  In  making  that  determinatioh,  the  lO  must  find  the  witness  is  within  100 
miles  and  then  balance  the  significance  of  the  witness  or  evidence  against  the 
difficulty,  expense,  delay,  and  effect  on  military  operations  oi  obtaining  the  witness' 
iq>pearanoe  or  obtaining  the  evidence.  RCJd.405(s^.  The  immediate  wimTT^anHpr  nf 
the  requested  witness  may  determine  that  the  witness  is  not  reasonably  available, 
^ertively  exercising  a  veto  of  the  request.  If  deemed  reasonably  available,  civilian 
witnesses  will  be  invited  to  attend;  the  lO  has  no  subpoena  power.  Payment  of 
transportation  and  per  diem  to  civilian  witnesses  must  be  apprmmd  by  the  GGMGA. 
Civilians  can  later  be  conq)elled  by  subpoena  to  testify  at  a  deposition.  RC  Jd.  702. 

B.  Evidence.  The  Military  Rules  of  Evidence  do  not  apply,  save  Mil.RRvid. 
301,  302, 303,  305,  and  Section  V  RCJd.  405(i).  The  artide  32  investigation,  addle 
an  impOTtant  pretrial  ri^t,  is  not  a  crucid  trial  ric^t  for  confrontation  dause 
purposes.  United  States  v.  Bramd,  29  MJ.  958  (ACid JL  1990)  (not  improper  for 
accused  to  be  separated  from  child  witness  by  a  scremi  at  artide  32). 
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C.  Processing.  The  s^pointing  authority  should  require  «q)editious 
proceeding  and  set  a  deadline  for  receipt  of  record  of  investigation  in  the  iq)pointing 
order.  The  report  of  investigation  should  be  forwarded  to  GCMCA  within  ei£^t  (8) 
days  if  the  accused  is  in  pretrial  confinement.  RCJd.  405(j)(l)  discussion. 

D.  Curing  defects.  To  preserve  any  objection  to  the  investigation,  the 
defense  must  move  for  iq)propriate  relief  at  trial.  Prejudice  is  presumed  if  not 
rebutted.  Ordinarily,  the  remedy  is  a  continuance  to  reopen  the  investigation. 
RC Jyf.  906G>)(3)  discussion.  If  the  charges  have  already  been  refened,  re-refeiral 
is  not  required  aftm*  the  investigation  is  reopened;  afilrmance  of  the  prior  referral, 
if  appropriate,  is  sufficient.  United  States  v.  Clark,  11  MJ.  179  (CJMA  1981); 
United  States  v.  Packer,  8  MJ.  785  (NM.CJd.R  1980). 


2812 


ABnCLE  32  /  34  CHECKLIST 


Artide  32  ii 
UCMJ,  Arts.  32-34.) 


(See  RCJd.  405,  406;  JAGMAN  §  0908;  and 


1.  Obtain  service  record  from  personnel  or  PSD. 

2.  Establish  liaison  with  local  NLSO  regarding  pending  charges  and 
obtain  name  of  artide  32  investigating  officer. 


3.  Draft  charges  on  DD  Form  458.  Complete  charge  sheet  throu^ 
block  IV  only;  do  not  refer  charges. 


4.  Prepare  the  appointing  order  for  the  artide  32  investigating  officer. 


5.  Make  suffident  copies  of  charge  sheet  and  appointing  order  for 
distribution  to  all  necessaiy  parties  and  one  copy  for  the  command  files.  T^e  original 
appointing  order  will  be  attached  to  the  inv^tigation;  it  is  not  kept  in  the  command 
files. 


6.  Forward  the  change  sheet,  iq)pointing  order  (and  the  copies  of 
each),  plus  the  service  record  and  any  investigative  reports,  to  the  NLSO. 

7.  After  receipt  of  the  completed  artide  32  investigation  and  the  lO's 
report,  forward  to  your  CO  for  a  determination  as  to  diqxNsition. 

8.  If  a  GCM  is  desired,  forward  service  record,  the  investigation,  and 
lO's  report  to  the  GCM  authority  requesting  the  iq)pr(q;)riate  action. 
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THE  AimCLE  34  PRETRIAL  ADVICE 


2813  CONTENTS  OF  PRETRIAL  ADVICE 

The  pretrial  advice  letter  is  a  formal  document  containing  the  SJA's 
written  advice  regarding  the  charges  as  required  under  Article  34,  UCMJ,  as  a 
isrerequisite  to  trial  hy  GCM. 

A.  Mandatory  contents.  Although  more  mav  be  included,  the  pretrial  advice 
is  streamlined  and  is  only  required  to  indude: 

1.  Condusions  with  respect  to  whether  each  specification  allies  an 
ofiimse  undmr  the  code; 

2.  condusions  with  respect  to  whether  the  allegation  of  each  ofiense 
is  warranted  by  the  evidence  indicated  in  the  report  of  investigation  fif  there  is  a 
report); 


3.  conclusion  with  respect  to  whether  a  court-martial  would  have 
jurisdiction  over  the  accused  and  the  ofidise;  and 

4.  recommendation  of  the  action  to  be  taken  by  the  CA. 

B.  Legal  effect.  The  three  legal  condusions  are  binding  on  the  CA;  the 
SJA's  recommended  disposition  is  not.  The  SJA  need  not  set  forth  the  underlsring 
analsrsis  or  rationale  for  the  conclusions.  RC  Jd.  406(b)  discussion. 

C.  Optional  contents.  ". . .  fTlhe  {nretrial  advice  should  indude  vdien 
iq>prqpriate:  a  brief  summary  of  the  evidence;  discussion  of  significant  aggravating, 
extenuating,  or  mitigating  factors;  and  any  previous  recommendations,  by 
commanders  or  others  who  have  forwarded  the  diarges,  for  disposition  of  the  case.” 
RCJd.  406(b)  (Discussion).  Failure  to  indude  optional  information  is  not  error. 


2814  PREPARATION  AND  DISTRIBimON 

Trial  counsel  may  draft  the  pretrial  advice  for  the  SJA's  oonsideratkm. 
United  States  v.  Hardin,  7  M  J.  399  (CJM JL  1979).  The  SJA,  however,  is  personally 
responsible  for  it  and  must  make  an  independent  and  informed  iq>praisal  of  the 
charges.  The  SJA  must  personally  sign  it.  United  States  v.  Hayes,  24  M J.  786 
(A.C  Jd.R  1987)  (signature  of  another  Tot  the  SJA”  was  inadequate).  A  copy  of  the 
pretrial  advice  must  be  given  to  the  accused  if  the  charges  are  referred  to  a  GCM. 
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2815  DEFECram  THE  FHETRIAL  ADVICE 

Olgections  are  waived  if  not  raised  prior  to  entry  of  plea  or  if  the  accused 
pleads  guilty.  R.C M.  905(b),  (e);  United  States  v.  Packer j  8  M  J.  785  (N.CM.R.  1980). 
Failure  to  provide  written  pretrial  advice  to  the  CA  is  error  which  will  be  tested  for 
actual  prc^dice.  United  States  v.  Murray ^  25  M  J.  445  (CM  A.  1988);  United  States 
V.  Nelson^  28  M  J.  553  (AC JyI.R  1989).  Similarly,  streamlining  can  be  carried  too 
far.  Information  which  is  so  incomplete  as  to  be  misleading  may  result  in  defective 
advice  and  warrant  relief.  RCM.  406(b)  discussion.  United  States  v.  Kemp^  7  M^J. 
760  (AC.M.R  1979). 


2816  CHECKLIST  FOR  ARTICLE  34  ADVICE  /  REFERRAL  OF 
CHARGES 

A.  Upon  receipt  of  a  request  for  a  GCM  by  a  summaxy  or  SPCMCA,  review 
the  sCTvice  record  and  investigation. 

B.  Prepare  the  advice  and  recommendatbn  concerning  the  chaxges  for  the 
flag  officer  per  Article  34,  UCMJ,  and  RCM.  406,  MCM,  1984. 

C.  If  the  flag  officmr  agrees  to  refer  the  charge(s)  to  a  GCM,  then  prepare 
block  V  of  the  charge  sheet  (DD  Form  458). 

D.  Prepare  a  list  of  possible  members,  so  the  CA  may  pick  the  panel,  and 
prepare  the  convening  order  for  signature. 

E.  After  referral,  serve  the  accused  with  a  copy  of  the  charges  and  note  this 
on  the  charge  sheet. 

F.  Prepare  sufficient  copies  of  the  charge  sheet  and  convening  order  for 
distribution  to  all  parties.  Retain  the  original  convening  order  and  smid  a  certified 
copy  with  the  original  chai^  sheet  for  inclusion  in  the  record  of  triaL 

G.  Copy  the  enlistment  contract  and  pages  1, 2, 4, 5, 7, 9  (and  any  page  13's 
relating  to  NJFs  or  disaphnaiy  matters)  and  enlisted  evaluations.  These  may  be 
needed  for  preparation  of  the  CA's  action  if  the  accused  is  convicted. 

H.  Forward  the  service  record,  charge  sheet,  article  34  advice,  lO's  rqport 
with  the  investigation,  and  any  other  investigative  reqxnrts  to  the  NLSO  for  action. 
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L  Contact  the  accused's  command  for  a  bailiff  and  other  requirements  for 

the  accused  in  case  he  /  she  is  confined  (sea  bag,  pay  record,  health  record,  etc.). 

J.  Prepare  a  conilnmnmit  order  and  TEMADD  orders  in  case  the  accused 
is  confined. 


COUBT-MABTIAL  PERSONNEL  UPDATE 


2817  CONVENING  AUTHORIIT 

Under  RC  Jd.  503(a),  the  CA  shall  detail  qualified  persors  as  members 
for  courts-martial.  SJA's  have  a  duty  to  ensure  that  CA's  follow  the  criteria  of  artide 
25.  Their  mistakes  may  taint  the  CA's  official  actions  based  on  erroneous  l^al 
guidance.  United  States  v.  Hilow,  29  M.J.  641  (ACJd.R  1989),  reo'd,  32  'HLJ.  439 
(CJdA.  1991)  (CA  believed  he  was  siq)posed  to  select  nominees  who  supported  a 
command  policy  of  "hard  disctyline";  CA  said  this  guidance  came  firom  SJA 
personnel).  [Additional  panel  selection  cases  are  discussed  below  under  "Court 
Members."]  Occasionally,  DC  wiU  attack  the  actions  of  a  CA  who  is  the  "Acting" 
commander.  If  service  regulations  are  followed  (i.e..  Succession  Command;  U.8.  Nauy 
Regulations,  1990,  Articles  1070-1088),  few  problems  will  arise.  Even  so,  CJdA.  has 
stated  that  the  concern  is  for  the  realities  of  command,  not  the  intricacies  of  service 
regulations.  United  States  v.  Jette,  25  MJT.  16  (C.M  A.  1987);  United  States  v.  Yates, 
28  M  J*.  60  (CJM  A.  1989)  (no  revereal  simply  because  director  of  Reserve  component 
siqjport  was  senior  to  deputy  post  commander,  where  thmre  was  no  protest  to  the 
assumption  of  command  and  no  olgection  was  raised  at  triaD. 


2818  DISQUALIFICATION  OF  COUNSEL 

Generally,  one  who  has  acted  for  the  government  is  disqualified  as  DC. 
United  States  v.  Sp^ks,  29  M.J.  52  (CJdA.1989)  (If  accused,  "after  full  disclosure 
and  inquiry  fay  military  judge,  wishes  to  be  represented  hy  defense  counsel  who 
previously  act^  for  prosecution,  accused  has  no  complaint  so  long  as  dbosmi  counsel 
meets  customary  standards  for  professional  oconpetence").  Conversely,  judge 
advocates  who  represent  the  accused  may  be  disqualified  firom  later  r^resenting  the 
government  if  former  representation  existed,  a  substantial  relationship  between  the 
subject  matter  exists,  and  there  was  a  later  proceeding.  United  States  v.  Rushatz, 
31  MJ.  450  (CidA.  1990)  (accused  met  with  legal  assistance  attorn^  who  later 
moved  to  prosecutor's  office  and  disclosed  to  TC  that  he  had  rq;nresented  accused  on 
unrelated  matter;  held  no  attomoy-client  relationship  here  concerning  the  same  or 
related  matter). 
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2819  ACCUSED'S  RIGHT  TO  PROCEED  PRO  SE  UNDER  RCi^  506(d) 

The  Supreme  Court  has  held  that  the  defendant's  ri^t  to  counsel 
includes  the  rig^t  of  self-representation.  In  addition  to  the  proverbial  notion  about 
the  wisdom  of  pro  se  clients,  the  military  ri^t  to  self-representation  is  not  absolute. 
United  States  v.  Freeman,  28  M.J.  789  (N.M.C.M.R.  1989)  (a  hi^er  standard  for 
competence  must  most  in  order  for  an  accused  to  waive  counsel  and  conduct  his  own 
defense  than  would  be  required  to  merely  assist  in  his  own  defense  while  being 
represented  by  counsel);  Unit&I  States  v.  Bramel,  29  MJ^.  958  (ACM.R.  1990) 
(request  for  self-representation,  like  IMC  request,  should  be  made  in  good  faith  and 
not  solely  to  vex  the  prosecution  or  the  court).  See  also  United  States  v.  Bowie, 
21  M  J.  453  (C.MJL  1986);  United  States  v.  Tanner,  16  M  J.  930  (NM.C.M.R  1983). 


2820  PROFESSIONAL  STANDARDS  OF  COUNSEL 

The  notion  of  ineffective  assistance  of  counsel  typically  coigures  iqj  an 
image  of  an  error  in  the  midst  of  a  contested  court-martial.  Recent  cases  indicate 
that  appellate  courts  will  scrutinize  pretrial  activities  carefully  as  well.  United  States 
V.  King,  30  M 59  (CJMA.  1990)  (accused  was  denied  effective  assistance  by  his 
counsel's  superficial  representation  designed  to  avoid  an  attomey-dient  relationi^p); 
United  States  v.  Polk,  32  M J.  150  (CMA.  1991)  (counsel  deemed  ineffective  for 
failing  to  e^lore  the  possibility  of  co-actor's  testimony  or  to  obtain  a  substitute  for 
the  testimony  if  co-actor  refus^  to  testify).  In  addition,  courts  have  examined  DCs 
discharge  of  post-trial  responsibilities.  United  States  v.  Harris,  30  MJF.  580 
(AC.M.R  1990)  (DCs  responsibilities  do  not  end  at  dose  of  trial;  DC  must  review 
case  and  bring  forth  all  legal  issues  and  demency  matters  which  mi^t  assist  the 
accused);  United  States  v.  Dorsey,  30  M  J*.  1156  (AC.M.R.  1990)  (civilian  DC  did  not 
prepare  or  present  any  meanin^hd  presentencing  evidence;  did  not  submit  demency 
matters  because  he  felt  it  was  "useless  to  petition  the  convening  authority");  United 
States  V.  Martinez,  31  MJ*.  524  (AC.M.R.  1990)  (DCs  ineffective  assistance 
illustrated  by  accused's  imtimely,  hand-written  demency  request  to  the  CA). 
Counsel  for  the  government  and  the  defense  must  conduct  themselves  appropriately. 
United  States  v.  Hebert,  32  M  J.  707  (AC.M.R.  1991),  affd,  35  M  J.  266  (C.MA.  1992) 
(during  a  recess  and  in  presence  of  some  of  the  members,  TC  said  the  accused  was 
a  "guilty  son-of-a-bitch"  who  "was  going  to  jail";  no  impact  on  deliberations). 


2821  COURT  MEMBERS 

Per  Artide  25,  UCMJ,  members  are  to  be  selected  on  the  basis  of  their 
age,  e3q)erienoe,  education,  training,  length  of  service,  and  judicial  temperament. 
When  it  can  be  avoided,  court  members  should  not  be  junior  in  rank  to  the  accused. 
United  States  v.  McGee,  15  M  J*.  1004  (N.M.C.M.R  1983)  (failiire  to  olgect  results  in 
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waiver).  The  CA  cannot  esdude  any  group  or  class  on  irrelevant,  irrational,  or 
prohibited  grounds.  United  States  v.  Nixon,  30  M.J.  1210  (A.CJd.R.  1990)  (en  banc) 
(althou£^  the  CA  selected  senior  NCO's  (E-9's  and  E-8's),  he  did  not  cat^orical^ 
exclude  the  lower  grades  consideration;  no  i]l^;al  or  improper  motive  shown). 
On  the  other  hand,  deliberate  inclusion  may  serve  the  interests  of  justice.  United 
States  V.  Smith,  27  M.J.  242  (CJdA.  1988)  (CA  may  take  gender  into  account  in 
selecting  court  members  if  seeking  in  good  fsdth  to  ensure  that  a  court-martial  panel 
is  representative  of  the  militaiy  population).  See  also  United  States  v.  McCkun, 
22  MU.  124  (CJdA.  1986);  United  States  v.  McLaughlin,  27  M.J.  685  (A.CJd.R. 
1988),  petition  denied,  28  354  (C.M.A.  1989);  United  States  v.  Hodge,  26  M.J.  596 

(A.C.M.R.  1988),  affd,  29  M J.  304  (CMJl  1989). 


2822  BOUTARY  JUDGE 

Recent  case  law  confirms  the  expanding  power  of  military  judges  to  call 
the  court  into  session  at  any  time  after  referral  [United  States  v.  Saxff,  29  MJ.  60 
(CJdA.  1989)],  and  post-trial  prior  to  authentication.  United  States  v.  Griffith, 
27  M  J.  42  (C Jd A.  1988).  See  also  United  States  v.  Beckermcmn,  27  M  J.  334  (CJd  A 
1989);  United  States  v.  Stiner,  30  MJ.  860  (NJd.C.M.R.  1990). 
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APPENDIX  A 

SABiPLE  CONVENING  OBDER 
LETTERHEAD 


16  Jan  CY 


SPECIAL  CQURT-MATmAL  CONVENING  ORDER  2-CY 

A  qpedal  court-martial  is  hereby  convened.  It  may  try  such  persons  as  may 
pnq)er]y  be  brou£^t  before  it.  The  court  will  be  constituted  as  follows: 

Lieutenant  Commander  Steven  A.  Miller»  Jr.,  U.S.  Navsr; 

Lieutenant  Matthew  J.  Ferguson,  SC,  U.S.  Naval  Reserve; 

Lieutenant  Carol  L.  ParmlQr,  U.S.  Nav3r; 

Lieutenant  Junior  Grade  Peter  C.  Gaines,  U.S.  Nav}^;  and 
Ensign  Roberto  I.  Juninez,  U.S.  Naval  Raserve. 

JAMES  D.  WATKINS  m 
Captain,  U.S.  Navy 
Commanding  Officer 
Naval  Air  Station  Oceana 
Virginia  Beach,  Virginia 

SAMPLE  MODIFICATION 
LETTERHEAD 

SFebCY 


GENERAL  COURT-MARTIAL  AMENDING  ORDER  lA-CY 

Chief  Operations  Specialist  CW03  Jeffrey  T.  Campbell,  U.S.  Navy,  is  detailed 
as  a  member  of  the  general  court-martial  convened  by  order  number  1-CY,  this 
command,  dated  29  January  19CY,  vice  Lieutenant  Anthony  R  Patrilli,  U.S.  Navy, 
relieved. 


RICHARD  J.  ANDERSON 
Rear  Admiral,  U.S.  Navy 
Commander,  Naval  Surface  Groiq) 
Middle  Pacific 


Naval  Justice  School 
Publication 


28-16 


SJADeaUrook 

Bev.S/M 


C<mveniiig  Coorto-Bfartial 


APPENDIX  B 


SAMPLE  APPOINTING  ORDER  FOR 
ARTICLE  32  PRETRIAL  INVESTIGATION 

DEPARTMENT  OF  THE  NAVY 
Naval  Justice  School 
360  Elliot  St. 

Newport,  Rhode  bland  02841-1523 


22  Aug  19CY 

In  accordanoe  with  RCJd.  405,  MCM,  1984,  Lieutenant  Commander  Pretrial  L 
Office,  JAGC,  U.S.  Navy,  is  hereby  i^pointed  to  investigate  the  attached  dharges 
preferred  against  Seaman  Watt  A.  Accused,  U.S.  Navy.  The  diarge  sheet  and  allied 
papers  are  appended  hereto.  The  investigating  officer  will  be  guided  by  the 
provisions  of  RC Jd.  405,  MCM,  1984,  and  current  case  law  relating  to  the  conduct 
of  pretrial  investigations.  In  addition  to  the  investigating  officer  hereby  iq^pointed, 
the  following  personnel  are  detailed  to  the  investigation  for  the  purposes  indicated: 

COUNSEL  FOR  THE  GOVERNMENT 

Lieutenant  I.  WBl  Convictim,  JAGC,  U.S.  Navy,  certified  in 
accordanoe  with  Article  27(b),  Uniform  Code  of  Military 
Justice; 


DEFENSE  COUNSEL 

Lieutenant  I.  Gettum  Off,  JAGC,  U.S.  Naval  Reserve, 
certified  in  accordanoe  with  Article  27(b),  Uniform  Code  of 
Military  Justice. 


CONVENING  T.  AUTHORITY 
Csqptain,  JAGC,  U.S.  Navy 
Commanding  Officer 
Naval  Justice  School 
Newpmrt,  Rhode  Island 
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DEPARTMENT  OF  THE  NAVY 
Naval  Justice  School 
360  Elliot  St 

Newport,  Rhode  Island  02841-1523 

2S^  19CY 

FIRST  ENDORSEMENT  on  LCDR  Pretrial  1.  Officer,  JAGG,  USN,  Investigating 

Officer's  Report  of  30  Aug  CY 

From:  Commanding  Officer,  Naval  Justice  School 

To:  Commander,  Naval  Education  and  Training  Center,  Newport 

Subj:  ARTICLE  32  INVESTIGA'nON  ICO  SEAMAN  WATT  A.  ACCUSED,  U.S. 
NAVY,  123-45-6789 

1.  Forwarded. 

2.  Recommend  trial  by  general  court-martial. 


CONVENING  T.  AUTHORITY 
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SAMPLE  ARTICLE  34  LETTER 


BIEMORANDUM 
From:  Staff  Judgo  Advocate 

To:  Commander,  Naval  Education  and  Training  Center,  Newport 

Subj:  ADVICE  AND  RECOMMENDATIONS  CONCERNING  THE  CHARGES 
AGAINST  SEAMAN  WATT  A.  ACCUSED,  U.S.  NAVY,  123-46-6789 

Ref:  (a)  Article  32,  UCMJ 

(b)  R.CJd.  406,  MCM,  1984 

End:  (1)  Charge  sheet 

(2)  Artide  32  investigation  w/  hvd  Itr  CO,  NAVJUSTSCOL 

1.  Per  reference  (a),  an  investigation  has  been  conducted  into  the  following  diarge 
and  specification  against  Seaman  Watt  A.  Accused,  U.S.  Navy,  123-45-6789. 

Charge  and  Specification:  See  endosure  (1). 

2.  The  charge  and  q)ecification  have  been  forwarded  with  a  recommendation  for 
trial  fay  general  court-martial  by  Commanding  Officer,  Naval  Justice  Schodl, 
Newport,  Rhode  Island.  The  investigating  officer,  Lieutenant  Commander  Pretrial 
I.  Officer,  JAGC,  U.S.  Navy,  recommended  trial  by  general  court-martial  of  the 
charge  and  specification.  The  investigation  was  conducted  on  30  August  19CY.  The 
pretrial  investigation  report  and  forwarding  letter,  dated  2  Sq)tember  19CY,  are 
attached  [endosure  (2)]. 

3.  Per  reference  (b),  the  following  advice  concerning  the  charge  and  q>ecification 
is  furnished: 

a.  The  investigation  was  conducted  in  substantial  compliance  with  reference 
(a).  The  evidence  consisted  of  one  government  exhibit  received  into  evidence. 

b.  The  q)ecification  alleges  an  offmise  under  the  UCMJ. 

c.  The  allegations  in  the  specification  are  warranted  by  the  evidence 
adduced  at  the  investigation. 

d.  Court-martialjurisdiction  has  been  established  over  the  accused  and  the 
offense. 
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4.  Discussion  of  the  charge  and  specification: 

a.  Elements: 

(1)  That  the  accused,  on  or  about  lJune  19CY,  absented  hunsdffirom 
his  organization,  that  is.  Naval  Justice  School,  Newport,  Rhode  Island; 

(2)  that  he  rmnained  so  absmit  until  18  August  19CY; 

(3)  thattheabsenoewas  without  authority  from  anyone  oonqprtent  to 
give  him  leave; 

(4)  that  the  accused  intended  at  the  time  of  absenting  himself,  or  at 
some  time  during  his  absence,  to  remain  away  permanently  from  his  argsnization; 
and 


(5)  that  the  accused's  absence  was  terminated  by  apprdiension. 
b.  Discussion  of  proof: 

(1)  10  Exhibit  (2),  a  true  copy  of  a  NAVPERS  1070/606  (Record  of 

Unauthorized  Absence)  from  the  service  record  of  the  accused,  provides  evidence 
which  establishes  probable  cause  to  believe  that,  on  or  about  1  June  19Cy,  the 
accused  absented  himself  from  his  organization,  to  wit:  Naval  Justice  School, 
Newport,  Rhode  Island;  that  he  remained  so  absent  until  18  August  19CY;  that  the 
absence  was  without  authorily  fipom  anyone  competent  to  give  him  leave;  and  that  the 
absence  was  terminated  by  apprehension.  The  intent  of  &e  accused  to  remain  away 
permanently  can  be  inferred  fiium  the  length  of  the  absence  (78  days),  and  the 
accused's  i^prehension  in  Tucson,  Arizona,  scmie  distance  from  Newport,  Rhode 
Island. 


(2)  If  the  intent  of  the  accused  to  remain  away  permanently  is  not 
proved  b^nd  a  reasonable  doubt,  the  accused  may  be  found  gufity  of  a  looacr 
included  offense  of  unauthorized  absence  in  violation  of  Artide  86,  UCMJ. 

(3)  The  statute  of  limitations,  for  both  artide  85  and  artide  86,  is  five 
years.  The  receipt  of  the  preferred  charges  by  Commanding  Officer,  Naval  Justice 
School,  Newport,  Rhode  Island,  on  20  August  19(7Y,  has  tolled  the  running  of  the 
statute  of  limitations  and  this  issue  is  moot. 
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5.  Maximum  authorized  punishment; 

a.  Di8h0noraUeI)isdiars^,ooiifiiiementfor3year8,fiarfeitureafallpayand 
allowances,  and  reduction  to  E-1,  in  the  event  the  accused  is  convicted  of  a  violation 
of  Article  85,  UCMJ. 

b.  Dishonorable  Discharge,  confinemmit  for  1  year  6  months,  fiorfeiture  of 
all  pay  and  allowances,  and  reduction  to  E-1,  in  the  event  the  accused  is  convicted 
of  a  violation  of  Article  86,  UCMJ. 

6.  Additional  information  relative  to  case: 

a.  A  review  ofihe  accused's  service  record  reflects  the  foUowing  misconduct 
resulting  in  disc^linary  action: 

GO'S  NJP- 14  Jan  CY- Violation  of  Artide  86,  UCMJ,  UA  from 

15  Oct  CY(-1)  to  23  Dec  CY(-1). 

AWARDED:  15  days  restriction,  15  days  extra  duty,  and  forfeiture  of 
$50.00  pay  per  month  for  one  month. 

b.  Ibe  accused  is  24  years  of  age,  sins^e,  and  enlisted  in  the  U.S.  Navy  on 
1  January  19C^(-1),  for  a  period  of  4  years.  Hb  GCTF  is  45,  his  ARI  k  53,  and  he 
completed  the  12th  grade  of  sdiooL  His  average  performance  marks  are  3.4.  He  is 
entitled  to  no  awards,  medals,  or  decorations. 

7.  In  summary,  my  advice  is  that  thore  has  been  substantial  cmnplimca  with 
reference  (a),  the  apedfication  alleges  an  offense  under  the  Code  and  the  allq^atians 
in  the  offimse  are  warranted  fay  the  evidrace  contained  in  the  investigation.  I 
recommend  the  charge  and  q)edfication  be  rdiorred  to  trial  fay  general  court-martial. 

8.  You  may  indicate  your  agreement  or  disagreemrat  with  the  foregoing  in  the 
place  provided  below.  If  you  agree  with  the  advice  and  recommendation  herein,  you 
should  sign  the  referral  to  trial  on  page  two  of  the  CTharge  Sheet  (DD  Form  458) 
[endosure  (1)]. 


R.  U.  GUILTY 

APPROVED  /  DISAPPROVED 
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CHAPTER  TWENTT-NINE 


RECURRING  PROCEDURAL  ISSUES  AND  MOTIONS 


UNLAWFUL  COMMAND  INFLUENCE 


2901  INDEPENDENT  DISPOSITION  AUTHORITY 

Each  oommander  at  eveiy  level  is  vested  with  independent  discretion 
which,  by  law,  may  not  be  impinged  upon.  Senior  commanders  may  not  dictate 
diqxeitions  to  a  lower-level  commander. 

A.  Permifigihle  actions.  ThecommanderiiUQr,  however,  personally  dispose 
of  a  case  at  the  level  authorized  for  that  offense  and  for  that  commander  or  at  any 
lower  leveL  Smiior  oommanders  may  withdraw  subordinate  authority  on  particular 
types  of  cases  and  take  cognizance  over  migor  offenses  disposed  of  at  NJP  fay  a 
subordinate  commander.  Per  United  States  v.  Pierce^  21 MJ.  367  (CM.A.  1989),  the 
GA  must  give  the  accused  credit  for  article  15  punishment  previously  received  fiv  an 
offense  punished  fay  court-martial.  United  States  v.  Burum,  30  M.J.  1075 
(A.CM  JL  1990).  Commanders  can  always  send  a  case  back  to  a  lower  commander 
for  that  lower  commander’s  independent  action.  Conversely,  the  commander  may 
forward  a  case  to  a  hic^ier  commander  with  a  recommendation  for  disposition. 
RCM.  601(0;  United  States  v.  BtayUxk,  15  MJT.  190  (CMJL  1983). 

B.  fliriHaiinp,  Commanders  may  e9q>ress  e>inions  and  provide  guidance, 
provided  the  subordinate  has  a  free  choice  to  accept  or  leject  the  superior's  views. 
Chiidelines  an  appropriate  levels  of  disposition  and  punishment  are  inappropriate. 
An  accused  is  entitled  to  have  the  immediate  commander  ezerdse  independent 
discretion  in  the  diqposition  of  charges.  United  States  v.  Hawthorne^  22  CMR.  83 
(CM  JL  1956)  (directive  which  required  that  accused  members  having  two  prior 
convictions  be  tried  fay  GCM  was  an  unlawful  interference  with  the  subordinate's 
independent  discretion). 


2902 


A.  Disposition.  The  oommander  must  not  have  an  inflexible  policy  tm 
diqxwition  or  punishment.  As  a  judidal  authority,  the  CA  must  consider  each  case 
individually  on  its  own  merits. 
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B.  Clemency.  The  CA  mav  approve  or  disapprove  findings  and  suspend  and 
reduce  sentences.  As  a  judicial  appellate  authority,  the  CA  has  a  duty  to  review 
military  justice  actions  impartially.  An  inflexible  attitude  towards  clemency  dictates 
a  loss  of  judicial  authority.  United  States  v.  Howard^  48  CM.R  939  (CM.A.  1974) 
(CA  showed  inflexibility  by  stating  "all  convicted  drug  dealers  say  the  same 
things. .  . .  [M]y  answm:  to  [their]  appeals  is  *No'");  United  States  v.  Glidewell, 
19  M  J.  797  (A.C.M.R  1985)  (CG  showed  inflexibility  Ity  stating  he  could  not 
understand  how  a  battalion  commander  could  allow  a  soldier  to  be  court-martialed 
and  then  testify  at  trial  about  the  soldier's  good  character);  United  States  v. 
Fernandez^  24  M  J.  77  (C  Jii(.A.  1987)  (CA's  letter  urging  commanders  to  be  aggressive 
in  the  detection  and  prosecution  of  drug  dealers  did  not  indicate  inflexibility). 


2903  ACCUSERS 

An  accuser,  actual  or  nominal,  may  not  dispose  of  the  case.  As  a  judicial 
authority,  the  CA  who  possesses  more  than  an  official  interest  in  a  case  carmot  act 
fairly  in  the  matter.  The  appearance  of  impropriety  must  be  avoided.  The  accuser 
concept  does  not  apply  to  enforc^ent  of  general  regulations,  punishments  at  NJP, 
or  trial  by  SCM. 


2904  COURT-MARTIAL  MEMBERS 

A  Selection.  Court  memb^  may  not  be  selected,  removed,  or  r^laced  to 
obtain  a  particular  result.  The  CA  chooses  court  members  using  the  criteria  of 
Article  25,  UCMJ:  age,  education,  training  and  e^qperience,  length  of  service,  and 
judicial  temperament.  The  same  criteria  apply  to  modifications. 

B.  Influence.  No  outside  pressures  may  be  placed  on  the  judge  or  coiut 
members  to  arrive  at  a  particular  dedsion.  Instructing  members  on  their  immediate 
responsibilities  in  court-martial  proceedings  is  the  sole  province  of  the  military  judge. 
The  members  may  not  be  influenced  hy  command  policies.  United  States  v.  Brice, 
19  M  J.  170  (CM  A  1985)  (CG's  speech  on  drugs  during  recess  of  a  drug  trial 
resulted  in  mistrial);  United  States  v.  Walk,  26  MJ.  665  (AF.CMJt  1987)  (judge's 
sentencing  instruction  conveying  command  policy  of  generally  not  retaining  those 
involved  in  drugs  was  plain  error). 
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2905  WITNESSES 

Witnesses  may  not  be  intimidated  or  discouraged  from  testifying,  directly 
or  indirectly.  United  States  v.  Charles,  15  M.J.  509  (A.F.C.M.R  1982)  (commander's 
advice  to  a  witness  for  the  accused  to  modify  his  comments,  if  possible,  was 
"inexcusable");  United  States  v.  Saunders,  19  M  J.  763  (A.CJd.R  1984)  (commander 
told  defense  witnesses  in  the  waiting  room  on  the  day  of  trial  he  wanted  the  accused 
to  get  the  maximum  punishment);  United  States  v.  Levite,  25  MaI.  334  (C.M.A.  1987) 
(conviction  set  aside  where  members  of  the  command  were  briefed  before  trial  on  the 
accused's  "bad  character"  and  NCO's  who  testified  for  the  accused  were  told  "that 
they  had  embarrassed"  the  unit);  United  States  v.  Kitts,  23  M.J.  105  (C.MA.  1986) 
(SJA  briefed  crew  on  pending  courts-maxtial;  despite  good  intentions,  had  potential 
for  unlawfully  influencing  the  outcome  of  triak);  United  States  v.  Lowery,  18  M.J.  695 
(A.F.C.M.R  1984)  (chilling  effect  of  the  commander's  lecturing  a  defense  witness  after 
they  have  testified);  Unit&l  States  v.  Jones,  30  M  849  (N  Jd.C.M.R  1990)  (chilling 
effect  of  relieving  two  drill  instructors  immediately  after  they  testified  for  the 
accused). 


2906  INFLUENCING  THE  MILITARY  JUDGE 

No  person  may  invade  the  independent  discretion  of  the  military  judge. 
Art.  37,  UCMJ.  Command  and  SJA  inquiries  which  question  or  seek  justification  for 
a  judge's  decision  are  prohibited  unless  m»ie  in  connection  with  an  independent 
judicial  commission  per  the  guidelines  of  section  9.1(a),  ABA  Standards,  The  Function 
of  the  Trial  Judge.  United  States  v.  L&Ibetter,  2  M  37  (C.M.A.  1976).  Nor  can  the 
command  attempt  to  influence  the  neutral  and  detached  decisions  of  the  IRO.  United 
States  V.  Rice,  16  M  J^.  770  (ACM.R  1983)  (deputy  SJA  asked  the  senior  judge  to  caU 
the  IRO  to  esqilain  the  seriousness  of  a  certain  pretrial  confinement  issue).  Even 
judges  must  avoid  actions  which  create  the  iq>pearance  of  attempting  to  influence 
subordinate  judges.  United  States  v.  MaJbe,  28  M.J.  326  (C.MA.  1989),  on  remand, 
30  M.J.  1254  (N.M.C.M.R  1990)  Getter  from  the  Chief  IVial  Judge  of  the  Navy  to  the 
Chief  Jiidge  of  the  Transatlantic  Judicial  Circuit  appeared  to  relay  complaints 
concerning  inordinately  lenient  judge-alone  sentences). 


2907  CORRECTING  MISTAKES 

A.  (Command  action.  Remedial  actions  may  be  taken  at  various  stages  of 
the  proceeding,  tailored  to  the  nature  of  the  potential  harm.  The  offending  party  can 
rectify  an  ambiguous  remark  with  a  clarifying  policy  pronouncement.  United  States 
V.  Sullivan,  26  M^J.  442  (C.M.A.  1988)  (command  told  all  personnel  that  testifying 
was  their  duty;  offender  transferred  to  remove  his  input  in  the  evaluation  process). 
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B.  Trial  judge  actjon.  The  judge  can  take  ranedial  action  when  unlawful 
command  influence  is  discovered  at  the  trial  level.  United  States  v.  Southers,  18  MJ. 
795  (A.CJd.R  1984)  (granting  liboned  challenges  for  cause  against  members  who 
heard  unlawful  comments);  United  SUites  v.  ThomaSt  22  MJ.  388  (C Jd JL  1986)  (no 
unfavorable  character  evidence  permitted  against  the  accused;  commander 
disqualified  as  reviewing  authority);  United  States  v.  Sullivunf  26  M J.  442  (CJdA. 
1988)  (government  givmi  blanket  cnder  to  produce  all  requested  defense  witnesses; 

advised  of  duty  to  testify  truthfiiUy  and  that  no  adverse  retaliatoiy  would  be 
taken).  Judges  may  grant  liberal  continuances  to  allow  deansing  actions  to  take 
effect. 


C.  Appellate  action.  Appellate  courts  may  take  any  rmnedial  action 
necessary  from  ordering  a  new  recommendation  and  action  [United  States  v.  Howard, 
48  C  Jd.R.  943  (C.M.A.  1974)],  to  overturning  the  findings  and  sentmice  UJnited  States 
V.  Levite,  25  M J.  334  (CJd JL  1987)].  Once  unlawful  command  influence  is  raised, 
C Jd.A.  will  not  affirm  unless  convinced  be3rond  a  reasonable  doubt  that  the  findings 
and  sentence  were  not  affected.  United  States  o.  Thomas,  et  al.,  22  MJ.  388  (CJdA 
1986),  cert,  denied,  107  S.a.  1289  (1987). 


2908  ADDITIONAL  UNLAWFUL  COMBIAND  INFLUENCE 

A.  Policy  directives.  United  States  v.  EUxnd,  17  MJ.  596  (NJd.CJilJt. 

1983) ;  United  States  v.  Grady,  15  M  J.  275  (CJNSA.  1983). 

B.  Contact  with  members.  United  States  v.  Cole,  38  CU-R.  94  (CJdJk 
1967);  United  States  v.  HoUcraft,  17  MJ.  1111  (A.CJd.R.  1984). 

C.  Contact  with  witnesses.  United  States  v.  Treakle,  18  M  J.  646  (A.C  Jl  JL 

1984) ,  affd,  23  M J.  151  (CJd.A.  1986);  United  States  v.  Jameson,  33  M.J.  669 
(NJd.C.M.R  1991). 

D.  Command  control.  United  States  v.  Smith,  27  M  J.  242  (CJd.A.  1988); 
United  States  v.  Hedges,  29  C JyI.R  458  iCMA.  1960);  United  States  v.  McClain, 
22  M J.  124  (C.M  A  1986);  Petty  v.  Moriarty,  43  CJd.R  278  (CJdA  1971). 

E.  Burdens.  United  States  v.  Anderson,  26  MJ.  555  (A.CJd.R  1988); 
United  States  v.  AUen,  31  MJ.  572  (NJd.CJd.R  1990),  q/fd,  33  MJ.  209  (CMA. 
1991). 


F.  Appearance  doctrine.  United  States  v.  Rosser,  6  M  J.  267  (C Jd  A  1979); 
United  States  v.  Cruz,  20  M  J.  873  AC  Jd.R  1985),  rev'd  in  part,  25  M.J.  326  (CJd  A 
1987);  United  States  v.  Mien,  31  MJ.  572  (NJd.C.M.R.  1990),  affd,  33  UJ.  209 
(C.MA  1991). 
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FOURTH  AMENDMENT  MATERIALS 
2909  PROBABLE  CAUSE  CHECKLIST 

The  foUowing  checklist  may  be  helpful  in  advising  commanders 
presented  with  a  request  by  an  investigator  to  authorize  a  search. 

A.  Find  out  the  name  and  duty  station  of  the  applicant  requesting  the 
search  authorization. 

B.  Administer  an  oath  to  the  person  requesting  authorization:  ”Do  you 
solemnly  swear  that  the  information  you  are  about  to  provide  is  true  to  the  best  of 
your  knowledge  and  bdief,  so  help  3^u  God?" 

C.  What  is  the  location  and  description  of  the  premises,  olgect,  or  person 
to  be  searched?  Ask  yourself. 

1.  Is  the  person  or  area  one  over  which  I  have  jurisdiction? 

2.  Is  the  pCTSon  or  place  d^cribed  with  particularity? 

D.  What  facts  indicate  that  the  property  to  be  seized  is  actually  located  in 
the  place  to  be  searched? 

£.  Who  is  the  source  of  this  information?  If  the  source  is  any  person  other 
than  the  cq)plicant  who  is  before  you,  consult  the  checklist  for  informants. 

F.  What  training  have  you  had  in  investigating  offenses  of  this  type  or  in 
identifying  this  type  of  contraband? 

G.  Is  there  any  further  information  you  believe  wiU  provide  grounds  for  the 
search  for,  and  seiziue  of,  this  property? 

H.  Are  you  withholding  any  information  you  possess  on  this  case  which  may 
affect  my  decision  on  this  request  to  authorize  the  search? 

I.  If  you  are  satisfied  as  to  the  reliability  of  the  information  and  that  of  the 
person  from  whom  you  receive  it,  and  you  then  entertain  a  reasonable  belief  that  the 
items  are  where  th^  are  said  to  be,  you  may  authorize  the  search  and  seizure.  It 
should  be  done  along  these  lines:  ''\Applicaai's  name],  I  find  that  probable  cause 
exists  to  issue  an  authorization  to  search  VUfcaUon  or  person}  for  the  following 
items:  [desusription  of  items  sought).'' 


I 
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2910  INFORMANT  CHECKLIST 


A.  The  basis  of  the  informant's  faowledpe.  The  ymmander  mi^  find  what 
/bets,  not  conclusions,  were  given  by  the  informant  to  indicate  that  the  items  sou£^t 
will  be  in  the  place  described. 

B.  The  commander  must  thoi  find  that  either  the  informant  is  reliable  or 
his  /  her  information  is  reliable.  To  gauge  the  informant's  reliability,  ask: 

1.  How  long  has  the  £q[>plicant  known  the  informant? 

2.  Has  this  informant  provided  information  before? 

3.  Has  the  past  information  always  proven  correct?  Almost  alwa3rB? 

Never? 

4.  Has  the  informant  ever  provided  any  false  or  misleading 

information? 

5.  (If  drug  case)  Has  the  informant  ever  identified  drugs  in  the 
presence  of  the  applicant? 

6.  Has  any  prior  information  resulted  in  conviction?  Acquittal?  Are 
there  any  cases  still  awaiting  trial? 

7.  What  other  situational  background  information  was  provided  by 
the  informant  that  substantiates  believability  (e.g.,  accurate  description  of  interior 
of  locker  room,  etc.)? 


C.  Questions  to  determine  that  the  information  provided  is  reliable: 


1.  Does  the  s^plicant  possess  other  information  firom  known  reliable 
sources  which  indicates  what  the  informant  says  is  true? 


2.  Do  you  possess  information  (e.g.,  personal  knowledge)  which 
indicates  what  the  informant  says  is  true? 
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2911  SPECIFlCnY  CHECKLIST 


No  search  authorization  will  be  valid  unless  the  place  to  be  searched  and 
the  items  sought  are  particularly  described. 


A. 


Des 


of  thft  plnnp  or  the  person  to  be  searched 


1.  Persons.  Alwajrs  include  all  known  facts  about  the  individual 
(such  as  name,  rank,  SSN,  and  unit).  If  the  suspect's  name  is  unknown,  include  a 
personal  description,  places  frequented,  known  associates,  make  of  auto  drivmi,  usual 
attire,  etc. 


2.  Places.  Be  as  specific  as  possible,  with  great  effort  to  prevent  the 
area  which  you  are  authorizing  to  be  searched  firom  being  broadened,  giving  rise  to 
a  possible  claim  of  the  search  being  a  "fishing  expedition." 

B.  What  can  be  seized.  Go  firom  the  general  to  the  qpedfic. 

1.  Contraband.  Contraband  is  anjrthing  which  is  ill^;al  to  possess 
(e.g.,  narcotics  including,  but  not  limited  to,  heroin,  paraphernalia  for  the  use, 
packaging,  and  sale  of  said  contraband,  including,  but  not  limited  to,  qnringes, 
needles,  lactose,  and  rubber  tubing. 

2.  Unlawful  weapons.  Unlawful  weapons  are  made  illegal  by  some 
law  or  regulation  (e.g.,  firearms  and  explosives  induding,  but  not  limited  to,  one 
M~60  machine  gun,  M-lfi  rifles,  and  firagmentation  grenades,  together  with  any 
parts  thereof). 

3.  Evidence  of  crimes 


a.  Fruits  of  a  crime  (e.g.,  household  property  induding,  but  not 

limited  to,  one  G.E.  dock,  Ug^t-blue  in  color,  and  one  Sony  15-inch  portable  color 
TV,  tan  in  color,  with  black  knobs). 


b.  Tools  or  inBtrumeTitalitiefi  of  tanme.  Property  used  to 
commit  crimes  (e.g.,  items  used  in  measuring  and  packaging  of  maryuana  for 
distribution  induding,  but  not  limited  to,  dgarette  rolling  machines,  rolling  papers, 
scales,  and  plastic  baggies). 


c.  Evidence  which  mav  aid  in  solving  a  particular  crime  (e.g., 
papers,  documents,  and  effects  which  diow  dominion  and  control  of  said  area 
induding,  but  not  limited  to,  canceled  mail,  stenciled  dothing,  wallets,  receipts). 
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2912  RECENT  SEARCH  AND  SEIZURE  CASES 

A.  Seizure.  United  States  v.  PhUUpSt  30  M  J.  1  (CM  A.  1990)  (accused  was 
"seized"  within  the  meaning  of  the  fourth  amendment  whmi,  after  MPI  agent 
displayed  his  credentials,  stopped  taxi  from  leaving,  asked  accused  to  get  out  of  the 
taxi,  and  demanded  accused's  ID  card,  the  agent  fSailed  to  tell  the  accused  he  could 
leave  and  failed  to  return  the  ID  card,  which  was  indispensahle  for  the  soldier's 
movement  in  Korea). 

B.  NEX  detectives.  United  States  v.  Baker,  30  MJ.  262  (CMA  1990) 
[althou^  they  may  not  be  "investigative  or  law  enforcement  officers"  for  Federal  Tort 
Claims  Act  purposes,  NEX  detectives  are  governmental  officials  for  purposes  of  fourth 
amendment  anah^  (Le.,  required  to  read  article  31  warnings  to  servioemembers 
suspected  of  a  crime)].  United  States  v.  Quillen,  27  MJf.  312  (CMA  1988). 

C.  Plain  view  doctrine.  United  States  v.  Jacobs,  31  M.J.  138  (CM A  1990) 
(security  poUceman's  act  of  observing  and  recording  serial  numbers  on  suspected 
stolen  items,  which  were  in  plain  view  and  which  were  not  moved,  was  not  a  seardi). 

D.  Consent  to  search.  United  States  v.  Gaudy,  32  M J.  88  (CMA  1991) 
(accused's  consent  to  seardi  his  room  was  voluntarily  given  to  his  commander  based 
on  the  totality  of  the  drcumstances.  Factors:  (1)  artide  31  warnings  were  read; 
(2)  commander  never  ordered  accused  to  consent;  (3)  agent  gave  oral  and  written 
advice  that  accused  did  not  have  to  consent;  (4)  commander  told  accused  he  needed 
consent;  (5)  accused  was  intelligent,  experienced,  and  articulate,  not  submissive;  and 
(6)  no  threats  were  made.  Artide  31  warnings  are  not  required  prior  to  requesting 
consent  to  search,  but  are  a  factor  showing  voluntariness.) 

£.  Barracks.  United  States  v.  McCarthy,  34  M  J.  768  ACM  JL  1992)  (a 
minimal  intrusion  results  from  entiy  into  barracks  room  for  the  purpose  of  making 
an  apprdiension  as  opposed  to  the  greater  intrusion  necessary  for  a  search;  therefore, 
a  warrantless  apprehension  in  a  barracks  room  did  not  violate  ^e  fourth 
amendment). 

F.  Gocxi-faith  exception.  United  States  v.  Lopez,  35  M J.  35  (CMA  1992) 
(good-faith  exception  to  the  exdusionary  rule  applies  to  ^e  military). 

G.  Inevitable  discovery.  United  States  v.  Alien,  34  M J.  228  (CMA  1992). 

See  the  urinalysis  section  in  chapter  30  of  this  Deskbook  for  additional  seaidi  and 
seizure  cases  in  that  context. 
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FIFTH  AND  SDCTH  AMENDMENT  UPDATE 


2913  SOURCES  OF  THE  RIGHTS 

A.  The  fifth  amendnignt.  "No  person  Rhullhecninpelledin  awymminal 
case  to  be  a  witness  against  himself . . . 

B.  Article  31(a).  UCMJ.  "No  person  subject  to  this  chapter  may  0(niq>el  any 
pmrson  to  incriminate  himself  or  to  aimwm*  any  question  the  answer  to  whidi  may 
tend  to  incriminate  him." 

C.  Article  31fb).  "No  person  subject  to  this  chapter  may  interrogate,  or 
request  any  statement  from  an  accused  or  a  person  suspected  of  an  offense  without 
first  informing  him  . . . 

D.  The  sirth  ftmendment,  "In  all  criminal  prosecutions,  the  accused  shall 
eqjoy  the  rig^t  to  have  the  Assistance  of  Counsel  for  his  defmioe.” 


2914  ARTICLE  31  WARNINGS 

A.  Who  must  warn?  Article  31  warnings  must  be  given  if  a  questioner 
subject  to  the  Code  was  acting  in  an  official  capacity  in  his  /  her  inquiiy  Q.e.,  not  only 
a  personal  motivation)  and  the  person  questioned  perceived  that  the  inquiry  involved 
more  than  a  casual  conversation.  United  States  v.  Duga.  10  M.J.  206  (CM.A.  1981) 
OEbrerett:  Article  31G>)  implies  "only  to  situations  in  whi(^  because  ci  military  rank, 
duty,  or  other  similar  relationship,  there  mi^  be  subtle  pressure  on  a  suqiect  to 
respond  to  an  inquiry"). 

B.  Pugg  progeny.  United  States  v.  Good,  32  M.J.  105  (CM.A.  1991)  (a 
supervisor  questioning  an  accused  is  presumed  to  be  acting  in  a  law  enforcement  / 
disdplinaiy  capacity  unless  the  govmmment  can  prove  that  he  had  another, 
nondisciplinary  purpose);  United  States  v.  Loukas^  29  M  J.  385  (CM.A.  1990)  (artide 
31  warnings  were  not  required  prior  to  airaraft  crew  chiefs  questioning  of 
crewmember  about  drug  use  where  questions  were  limited  to  those  needed  to  "fulfill 
operational  re^nsibilities,  and  there  was  no  evidence  suggesting  his  inquiries  were 
designed  to  evade  constitutional  or  codal  rights";  artide  31  "requires  warnings  only 
when  questioning  is  done  during  an  official  law->enforoement  investigation  or 
disdplinaiy  inquiry");  United  States  v.  ParriUo^  31  M  886  (A.F.CA1IL  1990)  (Air 
Faroe  sergeant  acting  as  agent  of  OSI  was  not  required  to  read  artide  31  warnings 
before  questioning  a  lieutenant  about  drugs.  Although  questuming  was  official,  the 
lieutenant  perceived  it  as  casual  conversation  because  of  prior  sexual  rdationship 
with  the  sergeant.);  United  States  v.  Quillen^  27  M  J*.  312  (CJdA.  1988)  (Civilian  FX 
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detective  was  required  to  advise  a  soldier  suspected  of  shoplifting  of  his  article  31 
rights  before  questioning  him.  The  detective  was  an  "instrument  of  the  military" 
whose  conduct  in  questioning  the  suspect  was  "at  the  behest  of  military  authorities 
and  in  furtherance  of  their  duty  to  investigate  crime";  the  suspect  perceived  the 
detective's  questioning  to  be  more  than  casual  conversatioiL);  United  States  v.  Moore^ 
32  MJ.  56  (CJd^  1991).  (Pqrchiatric  nurse  was  not  required  to  read  rights 
warnings  pricnr  to  questioning  accused  about  child  sexual  abuse  when  questioning  was 
done  only  for  legitimate  medical  purpose  of  gauging  the  depth  of  the  accused's 
d^ressiorL  Quiffen-type  argument  that  psychiatric  nurse  was  an  agent  of  law 
enforcement  and  required  to  read  article  31  warnings  rejected  because  current 
AR  608-18  was  not  in  effect.) 

C.  When  must  warnings  be  given?  Warnings  must  be  given  prior  to  aity 
interrogation,  questioning,  or  other  request  for  a  statement  firom  a  person  subject  to 
the  UCMJ  who  is  suspected  of  an  offense. 

1.  Interrogation  defined.  Interrogation  under  MiLREvid.  305(b)(2) 
"includes  any  formal  or  informal  questioning  in  which  an  incriminating  response 
either  is  sought  or  is  a  reasonable  consequence  of  such  questioning." 

2.  Cases.  United  States  v.  Steward,  31 M  J.  259  (C.M  A  1990)  (OSI 
agent  impermissibly  interrogated  suspect  prior  to  ri^ts  warnings  by  saying: 
"Wayne,  from  this  point  on,  you  are  grounded.  You  can  either  cooperate  with  us  and 
tiy  to  get  your  wings  back  or  lose  your  wings  forever."  A.F.CJM Jt  erred  by  rdying 
on  "presumptive  taint"  to  suppress  the  confession  because  of  this  "technical  violi^on 
of  article  31(b).");  United  States  v.  Kramer,  30  MJ.  805  (A.F.CJd.R.  1990)  (OSI 
agent's  false  statements  about  evidence  against  ATM  card  thief  followed  by  question, 
"We  are  not  going  to  see  your  face  on  the  tape  are  we?"  was  "functional  equivalent 
of  interrogation";  despite  subtlety  of  the  approach,  it  was  designed  to  obtain  an 
incriminating  reqx>nse  and  should  have  been  preceded  by  warnings);  United  States 
V.  Schake,  30  M  J.  314  (C.M.A.  1990)  (behavioral  anatysis  interview  is  a  "form  of 
police  interrogation,  especially  when  it  entails  direct  questioning  about  an 
interviewee's  involvement  in  a  crime";  technique  is  designed  to  use  noninvestigative 
questions  to  evoke  vm’bal  and  nonverbal  reqwnses  that  are  useful  to  police). 


2915  THE  RIGHT  TO  COUNSEL  AND  COUNSEL  WARNINGS 

A.  Source.  Miranda  v.  Arizona,  384  U.S.  436  (1966)  ClPlrior  to  any 
questioning,  the  person  must  be  warned  that  he  has  a  rig^t  to  remain  silent,  that  any 
statement  he  does  make  may  be  used  as  evidence  against  him,  and  that  he  has  a 
ri^t  to  the  presence  of  an  attomqy,  either  retained  or  appointed");  United  States  v. 
Tempia,  16  C.M.A.  629,  37  C.M.R  249  (1967);  Mil.REvid.  305(d). 
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B.  Exercise  of  rights.  Under  MiLR.Evid.  305(f),  "[i]f  a  person  chooses  to 
exercise  the  privilege  against  self-mcriinmation  or  the  li^t  to  counsel  . . . 
questioning  must  cease  immediately."  The  rule  does  not  address  whether  or  when 
questioning  may  be  resumed. 

1.  The  rig^t  to  counsel.  Edwards  v.  Arizona,  451  U.S.  477  (1981) 
("[Wlhen  an  accused  has  invoked  his  rig^t  to  —  counsel,  a  valid  waiver  of  that  rig^t 
cannot  be  established  by  showing  only  that  he  responded  to  further  police-initiated 
custodial  intern^ation  even  ifhe  has  been  advised  of  his  ri^ts. . . .  [Ain  accused. . . 
having  e9q)ressed  his  desire  to  deal  with  the  police  only  through  counsel,  is  not 
subject  to  further  interrogation  .  .  .  until  counsel  has  been  made  available  to  him, 
unless  the  accused  himself  initiates  further  communication,  exchanges,  or 
conversations  with  the  police.");  Minnick  n.  Mississippi,  111  S.Ct.  486  (1990)  ("[W]e 
now  hold  that  when  counsel  is  requested,  interrogation  must  cease,  and  officials  may 
not  reinitiate  interrogation  without  counsel  present,  whether  or  not  the  accused  has 
consulted  with  his  attorney.");  Arizona  v.  Roberson,  486  U.S.  675  (1988)  CThere  is  no 
reception  to  Edwards  for  post-reqriest,  police-initiated,  custodial  interrogation 
relating  to  a  separate  investigation:  "As  a  matter  of  law,  the  presumption  raised  by 
a  suspect's  request  for  counsel — that  he  considers  himself  unable  to  deal  with  the 
pressures  of  custodial  interrogation  without  l^al  assistance— does  not  disappear 
simply  because  the  police  have  £q)proached  the  suspect,  stLIl  in  custody,  still  without 
counsel,  about  a  separate  investigation."  Tlie  fact  that  the  officer  who  conducted  the 
second  interrogation  did  not  know  of  the  request  for  counsel  is  of  "no  significance."); 
United  States  v.  Fassler,  29  M.J.  193  (C.M A.  1989)  (applied  Roberson  to  nulitaiy). 

2.  Exceptions  to  the  Edwards  per  se  rule 

a.  Coimsel  "made  available."  United  States  v.  King,  20  ULS. 
59  (CMA.  1990)  ("[W]e  are  not  precisely  dear  as  to  whether  counsel  secured  under 
the  Fifth  Amendment  must  invariably  be  present  at  any  reinitiation  of  contact  or 
whether,  once  substantial  legal  services  have  been  provided,  there  are  any  exceptions 
to  the  presence  requirement. .  . .  The  briefvisitationofcounsel  here  was  insuffident 
to  permit  receipt  in  evidence  of  any  confession  secured  by  investigators  iqxm  their 
own  initiation  of  contact.");  United  States  v.  Fassler,  supra  (lO-minute  bng-distaxioe 
telephone  consultation  with  defense  counsel  was  not  "constructive  presence"  of  an 
attorney  that  might  satisfy  Miranda);  United  States  v.  Schake,  30  MJ^.  314  (C Jd  A 
1990)  (accused  who  requested  counsel  during  police  interrogation  could  be 
reintmrogated  following  a  6-day  break  in  continuous  custody  and  a  complete  rights 
advisement  where  accused  had  a  "real  opportunity  to  seek  l^;al  advice"  during  his 
release);  Minnick  v.  Mississippi,  111  S.Ct.  486  (1990)  ("In  context,  the  requirement 
that  counsel  be  "made  available"  means  more  than  an  cqqportunify  to  consult  with  an 
attorney  outside  the  interrogation  . . .  [W]hen  counsel  is  requested,  interrogation 
must  cease,  and  offidals  may  not  reinitiate  interrogation  without  counsel  present, 
whether  or  not  the  accused  has  consulted  with  his  attorney."). 
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b.  Initiation  and  waiver  fey,  the .  accugfid.  Minnick  v. 
Mississippi^  supra  CJS^ords  does  not  foredoee  finding  a  waiver  of  Fifth  Ammdment 
protectioiis  aft»  counsel  has  bera  requested,  provided  the  accused  has  initiated  the 
conversation  or  discussions  with  the  authorities."). 


2916  CONFESSIONS  AFTER  DtfPROPER  POLICE  CONDUCT 

A.  After  an  fflegal  arrest  or  seardi.  New  York  v.  Harris,  110  S.Ct  1640 
(1990)  (Where  poUoe  have  probable  cause  to  arrest  a  suspect,  the  exdusionaiy  rule 
does  not  bar  the  use  of  the  suspect's  statement  made  outside  his  home,  even  thoufi^ 
the  statement  is  taken  after  a  warrantless  and  nonconsensual  arrest  made  in 
violation  of  Payton  v.  New  York,  445  U.S.  573  (1980);  warrant  requiremmit  is 
designed  to  protect  the  home,  so  any  evidence  seized  there,  induding  the  suspect's 
first  statemmit,  was  prqperly  excluded.  Attmiuation  analysis  of  BroumaiidDitiiaiiNio' 
is  not  required  for  subsequent  station-house  confessiim  because,  unlike  those  cases, 
police  here  had  probable  cause  to  make  the  arrest  and,  therefore,  the  challenged 
evidence  was  not  the  product  of  illegal  governmental  activity.);  United  States  v. 
Mitchell,  31  M  J.  914  (AF.CJd JL  1990)  Harris  applied;  statement  made  to  police 
who  entered  accused's  motel  room  based  on  probable  cause,  but  without  a  warrant 
or  his  consent,  should  have  been  suppressed;  written  statement  given  three  dasm  later 
was  admissible);  Minnesota  v.  Olson,  110  S.Ct.  1684  (1990)  (statement  given  in  police 
station  following  warrantless,  nonconsensual  arrest  in  home  of  another,  where 
suspect  was  a  guest  and  had  Intimate  expectation  of  i»rivacy,  excluded  as  firuit  of 
illegal  arrest;  although  police  had  probable  cause  to  arrest  the  suspect,  the  "State 
e3q)re8sly  disavowed  any  daim  that  the  statement  was  not  a  firuit  of  the  arrest";  court 
declined  to  8q)ply  New  York  v.  Harris  sua  ^nte). 

B.  After  an  inadmimible  confegaion.  United  States  V.  Schake,  30  M  J.  314 
(C  Jd.A.  1990).  ("mhe  doctrine  of  presumptive  taint  f(»r  Artide  31  violations  eqxnised 
by  Chief  Judge  Everett  in  United  States  v.  Ravenel  has  not  gained  the  siqqport  of  a 
msijority  of  this  Court."  Even  assuming  taint,  it  was  rebutted  whm  (1)  no 
admissions  were  made  during  the  first  interrc^iation;  (2)  righ^  warnings  were  given 
prior  to  second  statement;  (3)  different  investigator  conducted  second  interviev^  and 
U)  most  importantly,  six  days  passed  between  ^e  unwarned  and  warned  interviews); 
United  States  v.  Steward,  31  M J.  259  {CNLA.  1990)  (mere  "tedmical  violatums  of 
Artide  31(b)"  do  not  presumptively  taint  subsequent  warned  statmnents;  althou^  the 
"presumptive  taint  doctrine"  permits  rebuttal  of  such  taint,  that  attenuation  approach 
is  inappropriate  when  there  is  no  initial  tainting  statement  and  proper  advice  is 
provided  before  the  confession;  the  appropriate  legal  inquiry  in  these  types  of  cases 
is  whether  his  subsequent  confession  was  voluntary  considering  all  the  fiacts  and 
drcumstances  of  the  case,  induding  the  earlier  technical  violation  of  artide  31(b)); 
United  States  v.  Phillips,  ^  MJ.  76  (CAIA  1991)  (an  unwarned  statement  obtained 
without  actual  coerdon  does  not  presumptive^  taint  a  subsequent,  warned 
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statement;  government  must  prove  1^  apr^»nderanoe  of  the  evidence,  however,  that 
the  warned  statement  was  voluntary  and  was  not  obtained  by  using  the  earlim* 
statement;  if  the  initial  statement  is  the  product  of  actual  ooerdon,  duress,  or 
inducement,  it  does  presumptively  taint  subsequent  warned  atatemente;  deansing 
warnings,  althou^  not  l^;al]y  required,  will  help  show  voluntariness.) 


2917  BECENT  FIFTH  AND  SIXTH  AMENDMENT  CASES 

A.  Warning  by  mformant  not  required.  United  States  v.  Harvey,  33  MJF. 
822  (A.F.CM.R.  1991).  (Accused,  after  invoking  his  xi^ts  and  consulting  with 
counsel,  arranged  three  meetings  with  co^aocused  to  discuss  pending  government 
investigation.  The  meetings  were  taped  by  the  oo-aocused  with  OSI  assistance. 
Artide  31  rights  were  not  required  since  the  accused  percdved  the  meetings  as 
nothing  more  than  casual  conversation.) 

B.  Not  likely  to  elicit  an  ineriminating  respcmse.  United  States  V.  Tubbs, 
34  M  J.  654  (A.CM.R  1992).  (Accused  was  placed  lumdcuffed  on  a  bendi  near  an 
open  door,  while  cold  and  wearing  wet  dothing,  in  MP  station  for  two  hours  awaiting 
CID  agent  interview.  Accused  was  questicmed  about  his  identity  and  overheard  MPs 
in  the  area  talking  about  the  alleged  luaault  and  related  search.  Accused  made 
several  incriminating  statmnents.  A.CM.R.  found  no  "design  or  attmnpt,  direct  or 
disguised  to  eUdt  incrinunating  responses  which  . . .  rise  to  the  le^  of  the 
functional  equivalent  of  interrogation.") 

C.  Consent  to  search.  United  States  v.  Bums,  33  M  J.  316  (CM.A.  1991) 
(requesting  consent  to  search  and  also  conduct  a  urine  test  which  did  nd  violate  a 
fifth  amendment  ri^t  even  though  accused  previously  requested  counsel). 

D.  Use  of  deception.  United  States  v.  Jones,  34  MJ.  899  (NJd.CMJ[L 
1992).  (NCIS  agent  falsely  stated  that  co-accused  had  fingered  the  accused  as  the 
sole  perpetrator.  This  misr^resentation,  thou^  relevant  to  the  determination  of 
voluntariness,  does  not  render  an  otherwise  voluntary  statement  invobrntaiy.) 

E.  R.C.M.  305(11  bearing.  United  States  v.  Hanes,  CM.  91-1549 
(NM.CM.R  24  April  1992)  (representation  at  305(D  hearing  not  a  fifth  amendment 
election  of  rig^t  to  counsel). 


F.  Joint  inve^gations.  United  States  v.  Odkl^,  33  M  J.  27  (CM.A.  1991) 
(civilian  investigation  did  not  become  joined  with  the  military  due  to  the  presence  of 


a  liaison  officer). 
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2918  CORROBORATION 

United  States  v.  Rounds^  30  M^.  76  1990),  cert,  deniedt 

111  S.Ct  130  (1990).  flndependrat  evidence  of  each  and  every  dement  of  the 
confessed  offense  is  not  required  as  a  matter  of  military  law.  AU  that  is  required  is 
that  the  independent  evidence  raise  an  inference  of  truth  as  to  the  essential  tacts 
stated  in  the  confession.  Generally  speaking,  it  must  establish  the  trustworthiness 
of  the  confession.”  Confession  ess  sufficimitly  corroborated  without  independent 
evidence  of  ingestion  of  drugs  when  independent  evidence  showed  accused  had  access 
and  oiqxnrtunity  to  ingest  drugs  at  time  and  place  where  he  confessed  to  using  drugs.) 


2919  SPEEDY  TRIAL 

The  following  sections  discuss  an  accused’s  constitutional  and  statutory 
ri^t  to  a  q)eedy  trial.  Section  2920  discusses  the  past  and  present  treatment  of  the 
statutory  ri£^t  to  a  speedy  trial  as  provided  by  RC  Jil  707,  MCM,  1984  [hereinafter 
RCJd.  707],  as  amended  by  Change  5,  MCM,  1984.  Subsequent  sections  address  the 
devdopment  of  the  ri^it  to  speedy  trial  throu^  case  law.  There  exist  several 
avenues,  the  products  of  both  statute  and  case  law,  throud^  whidr  an  accused  may 
seek  ju^dal  enforcement  of  his  rig^t  to  speedy  trial.  These  sections  will  bigiilight, 
under  the  preexisting  and  current  RCJd.  707,  when  this  ri^t  qrpli^  ^ 
individual  accused,  what  constitutes  a  violation  of  that  rij^t  by  the  govermnent,  and 
the  legal  ramifications  of  a  violation  of  that  ri^i. 

A.  The  ri^t  to  a  speedy  trial  is  derived  from  the  Magna  Carta  and  the 
Eiis^h  common  law.  United  States  v.  Wilson,  10  C  Jd  A.  398, 27  C  Jd.R  472  (1959). 
It  is  specifically  guaranteed  by  the  sixth  amendment  and  Article  10,  UCMJ: 

When  any  person  subject  to  this  chapter  is  placed  in  arrest 
or  confinement  prior  to  trial,  immediate  steps  shall  be 
taken  to  inform  him  of  the  specific  wrong  of  whidi  he  is 
accused  and  to  try  him  or  to  digmim  the  charges  and 
release  him. 

Article  10,  UCMJ,  provides  broader  protection  for  the  accused  than  the  sixth 
amendment.  United  States  v.  Powell,  2  M.J.  6  (C Jd.A.  1976).  In  addition  to  Artide 
10,  Artide  30(b),  UCMJ,  provides: 

Ujpon  the  preferring  of  charges,  the  proper  authority  shall 
take  immediate  stqps  to  determine  what  disposition  should 
be  made  thereof  in  the  interest  of  justice  and  discipline, 
and  the  person  accused  shall  be  informed  of  the  charges 
against  him  as  soon  as  practicable. 
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FinaUy,  Article  33,  UCMJ,  is  designed  to  implement  a  speedy  trial  by  general  court- 
martial: 

When  a  parson  is  held  for  trial  fay  general  court-martial 
the  commanding  officer  shall,  within  ei^t  days  after  the 
accused  is  ordered  into  arrest  or  confinement,  if 
practicable,  forward  the  charges,  together  with  the 
investigation  and  allied  papers,  to  the  officer  exercising 
general  court-martial  jurisdiction.  If  that  is  not 
practicable,  he  shall  report  in  writing  to  that  officer  the 
reasons  for  delay. 

B.  Theterm"arrestoroonfinement''asitiqppearsinArticlelO,  UCMJ,  has 
been  interpreted  by  the  CJdA  to  mean  pretrial  restraint,  induding  restriction. 
Uiiited  States  v.  WeisennutUer,  17  CJd.A.  636,  38  CJM.R.  434  (1968)  (pretrial 
restriction  which  did  not  differ  firom  restriction  normally  imposed  as  NJP  was 
suffident  to  raise  the  rig^t  to  a  speedy  trial);  United  States  v.  WiUiamSt  16  C Jd.A. 
589, 37  C  Jd.R  209  (1967)  O^striction  to  oonq;>any  area  equivalent  to  arrest  for  q>eedy 
trial  purposes).  The  90-day  speedy  trial  requirement  adopted  by  the  CMA  in 
United  States  v.  Burton,  21  CMA.  112,  44  CJd.R.  166  (1971),  discussed  infin, 
however,  applies  only  when  an  accused  is  in  pretrial  confinement  and  not  when 
merdy  under  restriction  or  arrest.  See  also  United  States  v.  Nelson,  5  M.J.  189 
(C.MA.  1978). 

C.  The  remedy  for  denial  of  the  rig^t  to  a  speedy  trial  is  dismissal  of  the 
charges.  R.CJd.  707(d)  provides  for  dismissal  with  or  without  prejudice.  The  diarge 
must  be  dismissed  with  pr^dice  if  an  accused's  constitutional  rig^t  to  a  q)ee4y  trial 
has  been  violated. 

D.  Congress  attempted  to  reinforce  the  accused's  ri^t  to  a  q)eedy  trial  by 
the  enactment  of  Article  98,  UCMJ,  which  makes  it  an  offense  to  delay  uimeoessarily 
the  disposition  of  any  case  of  a  person  diarged  with  an  offense. 


2920  THE  SPEEDY  TRIAL  RULE  IN  THE  MANUAL  FOR  COURTS- 
MARTIAL 

RCM.  707  was  drastically  revised  in  1991.  The  amended  rule  ipplies 
to  aU  cases  in  which  arraignment  occurs  on  or  after  6  July  1991.  The  rule  is  based 
on  ABA  Standards  For  Criminal  Justice,  Speedy  Trial  (1986)  and  The  Federal  Speedy 
Trial  Act,  18  U.S.C.  §  3161.  The  amendments  have  not  yet  undergone  significant 
challenge  in  the  military  court  esrstem. 
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A.  Starting  the  dock.  R.CM.  707(a)  inrovides  that  the  accused  shall  be 
brou£^t  to  trisd  within  120  days  after  the  earlier  of: 

1.  Preferral  of  charges; 

2.  the  imposition  of  restraint  undmr  R.CJd.  304(a)  (2)->(4);  or 

3.  entry  on  active  duty  under  R.C  Jd.  204. 

These  three  constitute  the  "triggering  events"  that  start  the  120-day 
dock.  Note  that  conditions  on  liberty  do  not  "trigger"  the  qpeedy  trial  dock,  nor  does 
imposition  of  liberty  risk  unless  used  as  a  subterfuge  for  pretrial  restriction.  United 
States  V.  Braird,  25  M.J.  181  (CJdA.  1987).  In  contrast  to  the  old  rule,  notice  of 
preferral  is  irrelevant  Actual  preferral,  when  the  accuser  signs  the  duffges  and 
specifications  undm*  oath  before  a  commissioned  officer,  is  the  "trigger."  ROM. 
307(b).  In  addition,  the  new  rule  i^parently  diminates  the  implication  of  a  90-day 
dock  when  the  accused  is  in  pretrial  confinement.  However,  United  States  v.  Burton, 
supra,  which  presumes  a  speedy  trial  violation  for  an  accused  in  pretrial  confinement 
over  90  da3rs,  is  still  gcod  law.  See  Analysis  to  R.CJd.  707,  as  ammided  by  Change 
5,  MCM,  1984.  Burton  and  the  90-day  rule  are  discussed  in  detail  in  section  2921. 

B.  Accountability.  R.Cid.  707(b)(1).  Thedateofprefmrralofdiargesorthe 
date  on  which  pretrial  restraint  is  imposed  does  not  count  for  purposes  of  computing 
the  120-day  period,  but  the  date  on  whidi  the  accused  is  brought  to  trial  does  count 
United  States  v.  Tdbsherany,  30  MJ.  608  (NJd.CJdJt  1990),  affd,  32  MJ.  351 
(CMA.  1991).  An  accused  is  "brought  to  trial"  under  this  rule  at  the  time  of 
arraignment  under  R.Cid.  904.  This  is  a  nugor  change  from  the  old  rule  which 
defined  "brought  to  trial"  as  the  time  the  government  presents  evidence. 

C.  Multiple  docks.  When  diargra  are  preferred  at  different  times, 
accountability  for  each  charge  is  determined  firom  the  date  on  which  the  charge  was 
preferred  or  on  which  pretrial  restraint  wi»  imposed  on  the  basis  of  that  offense. 
R.CJd.  707(b)(2).  Even  when  charges  ai^  preforred  at  the  same  time,  earlier 
imposition  of  pretrial  restraint  will  only  start  &e  dock  for  the  charged  offenses  that 
were  the  bases  for  imposing  pretrial  restraint  United  States  v.  Robinson,  28  MJ*. 
481  (CMJl  1989). 

D.  Events  which  affect  time  periods.  R.C M.  707(b)(3)  addresses  four  events 
which  may  affect  time  periods  of  the  qpeedy  trial  dock. 

1.  Dismisssl  or  mistrial.  When  charges  are  dismissed,  or  if  a 
mistrial  is  granted,  a  new  120-day  dock  begins  to  run  only  firom  the  date  on  which 
charges  are  preferred  or  restraint  is  reimp(»ed.  RCJd.  707(b)(3)(A).  Mfithdrawalof 
chaiges  from  court-martial  is  not  tantamount  to  a  "dismissal"  within  the  meaning 


Naval  Joatice  School 
Poblicatloii 


29-16 


SJADeaUbook 
Bev.  W94 


Recurring  Procedural  Issues  and  Motions 


of  the  rule.  Unit^  States  v.  Mucthison,  28  M.J.  1113  (N.M.C.M.R.  1989).  The  true 
intent  behind  the  convening  authority's  actions  determines  whether  the  dismissal  was 
genuine.  In  United  State  v.  Britton^  26  MJ.  24  (CJd.A.  1988),  the  Court  of  Militaiy 
^peals  defines  an  intent  to  dismiss: 

Dismissal,  mistrial,  and  a  break  in  pretrial  restraint  aU 
contemplate  that  the  accused  no  longer  faces  diarges,  that 
conditions  on  liberty  and  pretrial  restraint  are  lifted,  and 
that  he  is  returned  to  full-time  duty  with  full  ri^ts  as 
accorded  to  all  other  servicemembers.  Reinstitution  of 
charges  requires  the  command  to  start  avesr.  The  charges 
must  be  re-preferred,  investigated,  and  referred  in 
accordance  with  the  Rules  for  Courts  Martial,  as  thou^ 
there  were  no  previous  charges  or  proceedings. 


Id.  at  26. 

Furthermore,  a  convening  authority  cannot  attempt  to  "withdraw"  charges  in  an 
attempt  to  create  a  limbo  status  for  the  diarges  until  such  time  as  the  prosecution 
is  prepared  to  present  its  case.  United  States  v.  Mucthison,  28  M.J.  at  1115. 
However,  in  United  States  v.  Bolado,  34  M.J.  732  (NJd.CJd.R  1991),  the  Navy- 
Marine  Corps  Court  of  Military  Review  conduded  that  charges  can  only  be  withdrawn 
when  they  have  been  referred,  otherwise  they  have  been  dismissed.  Therefore,  even 
if  a  convening  authority  may  intend  to  reinstate  charges  in  the  future,  an  otherwise 
dear  dismissal  will  not  be  treated  as  a  withdrawal. 

2.  Release  fi-om  pretrial  restraint.  Release  firom  pretrial  restraint 
for  a  significant  period  of  time  stops  the  dock  when  the  pretrial  restraint  is  the  only 
event  to  trigger  the  speedy  trial  dock.  A  "significant  period"  of  time  is  not  specifically 
defined,  but  has  been  found  to  be  as  short  as  five  da3rs.  United  States  v.  Hulsey, 
21  M.J.  717  (A.F.C.M.R  1985).  Once  again,  the  dock  will  restart  on  the  date  of 
preferral  of  charges  or  the  date  that  restraint  is  reimposed.  United  States  v.  Fac^, 
26  M J.  421  (C.MA.  1988). 

3.  Government  apppals.  R.CM.  707(b)(3)(C)  grants  the  government 
a  new  120-day  dock  upon  proper  government  sqppeaL  Once  the  parties  are  given 
notice  of  either  the  government's  decision  not  to  appeal  under  R.C  Jd.  908(b)(8),  or  the 
decision  of  the  0)tut  of  Military  Review  undm*  R.CM.  908(c)(3),  a  new  120-day 
period  begins.  The  new  dock  applies  to  ail  charges  being  tried  together,  whether  or 
not  the  subject  of  the  appeal  See  United  States  v.  Ramsey,  28  M.J.  370  (CM.A. 
1989). 


4.  Rehearings.  "If  a  rehearing  is  ordered  or  authorized  by  an 
appellate  court,  a  new  120-day  time  period  under  this  rule  shall  begin  on  the  date 
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that  the  re^nsible  convening  authority  receives  the  record  of  trial  and  the  (pinion 
authorizing  or  directing  a  rehearing."  RCJJ.  707(b)(3)(D).  This  section  was  added 
to  the  amended  rule  and  codifies  the  decision  in  United  States  v.  Moreno^  24  M  J*.  752 
(A.CJd.R.  1987). 

E.  Excludable  delay.  Any  pretrial  delay  approved  by  the  convmiing 
authority  or  fay  the  military  judge  shall  be  excluded  when  determining  whether  the 
speedy  trial  dock  has  run.  RC.M.  707(c).  Requests  for  delay  before  referral  wiU  be 
submitted  to  the  convening  authority  and  requests  after  referral  will  be  submitted 
to  the  military  judge.  RC.M.  707(c)(1).  In  addition,  all  periods  of  time  covered  fay 
stays  issued  by  iq>pellate  courts  shall  be  exduded.  RCJd.  707(c). 

1.  Old  exclusions.  RCJM.  707(c)  has  undergone  mqjor  revision  under 
the  Change  5  amendments.  The  old  rule  set  forth  a  list  of  qpedfic  circumstances  in 
which  pretrial  delajrs  were  exduded  from  computation.  Extensive  case  law  was 
developed  to  interpret  each  ^)ecific  drcu instance  set  out  in  the  rule.  The  frustration 
of  the  Court  of  Military  Appeals  in  making  after-the-fact  determinations  of 
accountability  became  evident  in  United  States  v.  Carlisle^  25  M.J.  426  (C  Jd.A.  1988). 
In  Carlisle,  CMJi.  stated  emphatically,  "ON  DAY  NUMBER  1,  EVERYONE 
ASSOCIATED  WITH  A  CASE  SHOULD  KNOW  WHAT  DAY  WILL  BE  NUMBER 
120*  The  court  also  held  that ". . .  each  day  that  an  accused  is  available  for  trial  is 
chargeable  to  the  Government,  unless  a  delay  has  been  iq>proved  by  either  the 
convening  authority  or  the  military  judge,  in  writing  or  on  the  record."  Id.  at  428. 
While  Carlisle  was  dedded  under  the  old  rule,  the  case  underscores  the  critical 
importance  C.MJL  assigns  to  determinations  of  accountability  for  trial  delay  and 
should  still  be  regarded  as  mandatory  reading  by  both  trial  and  defense  coimsel. 

2.  Amendments.  The  old  list  of  specific  caraimstanoes  are  now  listed 
in  the  discussion  following  RC.M.  707(c)(1)  as  possible  reasons  for  a  convening 
authority  or  military  judge  to  grant  a  reasonable  delay.  Thor  include: 

mime  to  enable  counsel  to  prepare  for  trial  in  complex 
cases;  time  to  allow  examination  into  the  mental  capacity 
of  the  accused;  time,  to  process  a  member  of  the  reserve 
component  to  active  duty  for  disetylinary  action;  time  to 
complete  other  proceedings  related  to  the  case;  time 
requested  fay  the  defense;  time  to  secure  the  availability  of 
the  accused,  substantial  witnesses,  or  other  evidence;  time 
to  obtain  appropriate  security  clearances  for  access  to 
classified  information  or  time  to  declassify  evidence;  or 
additional  time  for  other  good  cause. 


Id. 
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The  purpose  of  the  new  rule  is  to  provide  guidance  for  granting 
pretrial  dela3rs  and  to  eliminate  after-the-fact  determinations  as  to  whether  certain 
periods  of  dday  are  excludable.  Analysis  to  R.C.M.  707.  The  amendments  oonfram 
to  the  principle  that  the  government  is  accountable  for  all  time  prior  to  trial  unless 
a  competent  authorily  grants  a  delay.  United  States  v.  Longhofer^  29  M.J.  22  (CM.A. 
1989).  Under  the  new  rule,  decisions  granting  or  denying  pretrial  delays  wiU  be 
subject  to  review  for  both  abuse  of  discretion  and  the  reasonableness  of  the  period  of 
delay  granted.  United  States  v.  Maresca,  28  M.J.  328  (CMA.  1989). 

3.  Motions.  The  accused  must  make  a  timely  motion  to  the  military 
judge  under  R.CM.  905  for  speedy  trial  relief.  Counsel  should  provide  the  court  with 
a  chronology  detailing  the  processing  of  the  case  to  be  made  a  part  of  the  s^pellate 
record.  RCJd.  707(c)(2).  Once  the  issue  of  speedy  trial  has  been  raised  by  the 
defense,  the  burden  is  upon  the  government  to  show  by  a  preponderance  of  the 
evidence  that  the  accused  was  brou^t  to  trial  within  120  da3rs.  R.C.M.  905(c)(2)(B). 

F.  Remedy.  A  failure  to  comply  with  the  ri^t  to  a  speedy  trial  will  result 
in  dismissal  of  the  affected  charges.  The  dismissal  may  be  with  or  without  prejudice 
to  the  government's  ri^t  to  reinstitute  charges  for  the  same  offense  at  a  latm*  date. 
The  charges  must  be  dismissed  with  prejudice  where  the  accused  has  been  derived 
of  his  /  her  constitutional  rig^t  to  a  speech  trial.  R.CM.  707(d).  The  military  judge's 
discretion  to  dismiss  without  prejudice  is  a  significant  change  from  the  old  rule  which 
contained  no  such  option.  The  new  rule  provides  four  factors  for  the  court  to  consider 
in  determining  whether  to  dismiss  with  or  without  prejudice:  the  seriousness  of  the 
offense:  the  facts  and  circumstances  of  the  case  that  lead  to  dismissal;  the  impact  of 
a  reprosecution  on  the  administration  of  justice;  and  any  prejudice  to  the  accused 
resulting  from  the  denial  of  a  speedy  trial.  R.C.M.  707(d). 

G.  Waiver.  Under  the  amended  R.C.M.  707(e),  a  plea  of  guilty  which 
results  in  a  finding  of  guilty  generally  waives-  any  speedy  trial  issue  as  to  that 
offense.  The  issue  is  preserved  if  the  aonised  is  allowed  to  entmr  a  conditional  plea 
under  R.CM.  910(a)(2).  This  change  apparently  rev^ees  case  law  that  preserved 
speedy  trial  issues  for  s^peal  despite  a  guilty  plea.  See  United  States  v.  Angel, 
28  M  J.  600  (N.M.C.M.R  1989). 


2921  THE  RIGHT  TO  SPEEDY  TRIAL  IN  PRETRIAL  CONFINEMENT 
CASES 

Under  Change  5  to  the  Manuud,  the  90-day  rule  established  by  R.C.M. 
707(d)  was  eliminated.  Change  5  q)ecifically  provided  that  there  was  a  single  120- 
day  speedy  trial  clock.  This  clock  could  be  triggered  by  several  events:  (1)  the 
imposition  of  pretrial  restraint,  excluding  conditions  on  liberty,  (2)  preferral  of 
charges;  (3)  entry  on  active  duty  pursuant  to  R.C.M.  204;  (4)  notice  of  government 
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appeal;  or  (5)  the  responsible  CA's  receipt  of  record  of  trial  and  appellate  notice 
directing  rehearing.  Periods  of  delay  were  granted  by  the  military  judge  and  were 
excluded  firom  this  dock  without  a  determination  of  accountability  as  to  the 
government  or  the  defense.  The  intent  of  Change  5  was  to  simplify  speedy  trial 
issues. 


Despite  this  attempt  at  simplification,  one  issue  remained:  Was  the 
90-day  speedy  trial  dock  triggered  by  the  imposition  of  pretrial  confinement  dead? 
The  change  on  its  face  i^peared  to  eliminate  this  separate  90-day  dock  in  favor  of 
a  sin^e  120-day  dock.  The  analysis  to  R.C.M.  707(a),  as  amended  by  Change  5, 
provided  that  the  change  was  not  intended  to  overrule  the  case  of  United  States  v. 
Burton,  44  C.M.R  166  (Cm.A.  1971).  Burton  provided  for  the  90-day  speecfy  trial 
dock  that  was  s^plicable  in  cases  involving  pretrial  confinement. 

The  Navy-Marine  Corps  Court  of  Military  Review  had  an  opportunity 
to  interpret  the  change  in  United  States  v.  Kossman,  37  M  J.  639  (NM.Cm.R  1993). 
Nm.Cm.R  held  that  the  90-day  dock  was  still  applicable  in  those  cases  involving 
pretrial  confinement.  The  government  appealed  this  decision  to  the  U.S.  Court  of 
Military  Appeals,  arguing  that  the  change  effected  a  single  120-day  speedy  trial 
dock. 


C.M.A.,  however,  rejected  the  government's  position  and  overruled 
N.M.Cm.R's  decision.  See  United  States  v.  Kossman,  No.  93-6002  (NJM.CJM[Jt  29 
Sept.  1993).  C.M  A.  threw  out  the  concept  of  a  set  speedy  trial  dock,  whether  it  be 
120  or  90  da3n5,  and  employed  the  Artide  10,  U(DMJ,  standard  of  reasoiiable  diligence. 
Failure  by  the  government  to  exercise  due  diligence  in  bringing  a  case  to  trial  in  a 
timely  fashion  would  serve  as  the  basis  for  denial  of  the  accused's  rig^t  to  a  speedy 
trial,  with  dismissal  with  prejudice  being  the  only  available  remedy.  This  now  means 
that  government  prosecutors  could  be  faced  with  defense  motions  to  dismiss  in  cases 
well  under  the  old  120-day  rule  based  upon  aUegations  of  failure  to  exercise 
reasonable  diligence  in  bringing  the  case  to  trial  in  a  timely  fashion.  CSonversely, 
prosecutors  may  now  successfully  defend  against  such  motions  to  dismiss  in  cases 
well  over  the  old  120-day  or  90-day  rules  if  they  can  show  that  they  were  in  fact 
exercising  such  reasonable  diligence. 

The  following  discussion  of  law  that  developed  around  Burton  is  provided 
as  a  historical  analysis.  Its  future  application  is  wholly  dependent  upon  a  subsequent 
re-examination  of  the  Kossman  decision. 

A.  Presumption  of  prejudice  from  pretrial  confinement 

1.  In  United  States  v.  Burton,  21  C.MA.  112, 44  CJd.R  166  (1971), 
the  C.MA.  issued  a  rule  regarding  the  ri^t  to  speedy  trial  when  the  accused  is 
placed  in  pretrial  confinement.  For  offenses  occurring  after  17  December  1971,  in  the 
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absence  of  a  defense  request  for  a  continuance,  a  presumption  will  eadst  that  the 
accused  has  been  denied  a  speedy  trial  in  violation  of  article  10  when  his  pretrial 
confinement  mcceeds  three  months.  "In  such  cases,  this  presumption  wiU  place  a 
heavy  burden  on  the  Government  to  show  diligence,  and  in  the  absence  of  such  a 
showing  the  charges  should  be  dismissed."  Id.  at  118,  44  CJyI.R  at  172.  It  is 
stressed  that  the  Burton  presumption  applies  only  to  cases  of  pretrial  confinement 
including  any  form  of  restraint  that  is  tantamount  to  confinement  because  of  the 
conditions  of  restraint. 

2.  In  United  States  v.  Marshall,  22  C  JdA.  431, 47  CJd.R.  409  (1973), 

C.M  A.  e^lained  what  Burton  really  stood  for.  It  held  that: 

mere  diligence  would  not  be  sufficient  to  ovmxome 
the  Burton  presumption.  Really  extraordinary 
circumstances,  bqyond  such  normal  problems  such 
as  mistakes  in  drafting,  manpower  shortages, 
illnesses  and  leave,  would  be  required.  The 
government  may  still  show  diligence  ...  in  such 
cases  as  those  involving  problems  found  in  a  war 
zone  or  in  a  foreign  country . . . ,  or  those  involving 
serious  or  complex  offenses  in  which  due  care 
requires  more  than  a  normal  time  ...  or  ...  for 
reasons  b^ond  the  control  of  the  prosecution. . . . 


Id.  at  434. 

B.  Counting  under  Burton 

1.  "90  days."  In  Unit&I  States  v.  Driver,  23  CJdA  243,  49  CJd.R. 
376  (1974),  C.MA  modified  Burton's  three-month  rule.  In  the  interest  of 
establishing  a  single  standard  for  all  cases,  the  court  revised  the  period  of  pretrial 
confinement  to  "90  days"  instead  of  "three  months." 

2.  How  to  count.  Do  not  count  the  first  day  of  pretrial  confinement; 
do  coimt  the  day  of  trial.  Cf.  United  States  v.  Manalo,  1  IklJ.  452  (1976).  Therefore, 
if  the  accused  enters  pretrial  confinement  on  1  Januaiy  and  goes  to  trial  on  1  y^iril 
(in  a  non-leap  year),  he  has  been  in  pretrial  confinement  90  days  (30  28  -i-  31  4- 1). 

3.  What  to  count  Pretrial  confinement  has  been  the  only  form  of 
pretrial  restraint  that  will  "trigger"  the  Burton  presumption.  But,  if  the  tmms  of 
pretrial  arrest  or  restriction  are  severe  enou^,  thqy  may  be  considered  to  be  pretrial 
"confinement"  for  piuposes  of  Burton.  See  United  States  v.  Burrell,  13  M  J*.  437 
(C  Jd  A  1982);  United  States  v.  Schilf,  1  MmJ.  251  at  252  n.2  (CJd  A  1976).  In  United 
States  V.  Cahandig,  47  C  Jd.R.  933  G^.CJd.R.  1973),  the  comi  counted  eig^t  days  of 
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6.  Accused  in  the  hands  of  civilian  authorities.  If  the  accused  is 
oonimed  by  civilian  authorities  pending  delivery  to  military  authorities,  the 
government  has  a  reasonable  time  to  arrange  for  his  tran^rtation  and  arrival  at  his 
ultimate  destination  before  the  Burton  period  begins  to  run.  United  States  v.  Smith, 
50  CMR  237  (A.C  Jd.R.  1975);  United  States  v.  Halderman,  47  CM.R  871  (N.C 
1973).  See  also  United  States  v.  Harris,  50  CJNLR.  225  (A.CJd.R.  1975).  But  see 
United  States  v.  O'BHen,  supra,  in  whidi  CJdA.  seems  to  assume  that  the  inoq)tion 
date  of  one  period  of  pretrial  confinement  was  the  date  the  accused  was  confined  by 
civilian  authorities  even  though  that  confinement  occurred  at  aplace  ovm:  2,000  miles 
firom  the  site  of  the  trial.  See  United  States  v.  Hubbard,  21  CJdA.  131,  44  CJilR 
185  (CJdJL  1971). 


The  rationale  of  the  Courts  of  Military  Review  cases  in  this  area 
is  that  the  prosecution  is  responsible  for  only  those  dela3rs  over  which  it  has  control 
But,  transportation  delajrs  arising  fiem  confinement  at  a  military  post  distant  firom 
the  location  of  the  trial  have  been  held  chargeable  to  the  government.  United  States 
V.  HoweU,  49  C.M.R  394  (A.CM.R  1974). 

If  the  accused  is  confined  for  civilian  offenses  prior  to  his  being 
released  to  military  control,  that  delay  will  not  be  diargeable  to  the  government. 
United  States  v.  Reed,  2  M.J.  64  (CMA.  1976);  United  States  v.  Williams,  12  CM.A. 
81,  30  C.M.R  81  (1961).  See  also  United  States  v.  Asbury,  28  M  595  (NM.CM.R 
1989).  Likewise,  if  the  accused  is  iq[>prehended  by  military  authorities  and  released 
to  civilian  authorities  or  a  foreign  govmmm^t  [United  States  v.  Stubbs,  3  M.J.  630 
(N.CM.R  1977)1  for  prosecution,  the  military  is  not  accountable  for  sudi  periods  of 
confinement.  United  States  v.  Reed,  supra.  The  court's  statements  in  Reed  are 
broader  than  is  necessary  to  support  the  holding,  however,  and  in  appropriate 
drcumstances  it  may  be  possible  to  sqpply  the  balancing  test  of  United  States  v. 
Sewell,  1  M  J.  630  (A.C.M.R  1975). 

7.  Release  fi-om  confinement.  Confinement  does  not  have  to  be  for 
90  consecutive  days  for  Burton  to  apply.  Urut^  States  v.  Brooks,  23  CM.A.  1, 
48  C.M.R  257  (1974).  Therefore,  if  the  accused  is  confined  on  1  January,  rdeased 
on  1  February,  reconfined  on  1  March,  and  tried  on  15  May,  the  Burton  presumption 
will  cpply.  Althou^  a  post-trial  coni^ement  case.  United  States  v.  Ledbetter,  2  M.J. 
37  (C.M  JL  1976),  is  authority  for  a  convening  authority  to  release  an  accused  on  the 
89th  day  of  pretrial  confinement  solely  to  avoid  the  Burton  presumption. 

8.  The  accused  who  goes  UA.  An  accused  who  absents  himself 
without  authority  upon  his  release  will  thereby  lose  Burton  credit  for  the  previous 
pretrial  confinement  served.  United  States  v.  McAnally,  NCM  79-1819, 30  May  1980, 
cert,  by  JAG  on  other  grounds,  10  M  270  (CMA.  1981)  (court  declined  to  answer 
the  certified  issue  (not  relevant  here)  because  it  would  not  materially  alt^  the 
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situation  for  the  accused  or  the  government).  United  States  v.  O'Brien,  supra;  United 
States  V.  Bush,  49  CMH  97  (N.CJd.R.  1974). 

C.  EirfcraoTdmarv  cinaimstaneefi.  In  United  States  v.  Marshall,  22  CJdA. 
431, 47  C  Jd.R.  409  (1973),  CMA.  elaborated  on  the  "heavy  burden"  it  imposed  on  the 
government  in  Burton  to  justify  delays  beyond  the  90th  day.  The  court  stated  that 
such  delays  would  have  to  be  justified  by  "extraordinary  reasons."  Hie  court  stated: 

Under  Burton,  the  Government  may  still  show  diligence, 
despite  pretrial  confinement  of  more  than  3  months,  in 
such  cases  as  those  involving  problems  found  in  a  war  zone 
or  in  a  foreign  country,  . . .  [citations  omitted]  or  those 
involving  serious  or  complex  offenses  in  which  due  care 
requires  more  than  a  normal  time  in  marshaling  the 
evidence,  or  those  in  which  for  reasons  b^mnd  the  control 
of  the  prosecution  the  procesmng  was  necessarily  delajred. 

Id.  at  433-34,  47  CM.K  at  412-13. 

It  added  that  "[olperational  dmnands,  a  combat  mivironment,  or  a 
convoluted  offense  are  examples  that  mi^t  justify  a  d^arture  from  the  norm."  Id. 
at  435,  47  C.M.R.  at  413.  It  then  drew  a  distinct  line  between  these  types  of  delays 
and  those  such  as  "mistakes  in  drafting,  manpower  shortages,  iUnesses,  and  leave" 
which  would  not  justify  additional  ddiay.  Conditions  suidi  as  these  were  already 
considered  by  C.M.A.  in  establishing  the  90-day  standard.  Since  the  dismiiwal  in 
Marshall,  the  courts  have  made  a  large  number  of  similar  rulings  due  to  a  lack  of 
extraordinary  drcumstances,  making  the  "heavy  burden"  a  practical  as  well  as  a 
literal  one.  The  court  has  thereby  enforced  the  duty  of  the  government  to  provide 
adequate  administrative  support  to  the  judicial  system.  E.g.,  United  States  v.  Weizok, 
1  M.J.  125  (CJMA  1975)  (docketing  ddays);  United  States  v.  McClain,  1  MJ.  60 
(C.M.A.  1975)  (military  judge  not  available);  United  States  v.  Toliver,  23  CJd.A.  197, 
48  C.M.R.  949  (1974)  (trial  counsel  sent  to  USS  KlTlY  and  could  not  work 

on  case  of  accused);  United  States  v.  Reitz,  22  C.M.A.  584,  48  CJd.R.  178  (1974) 
(delay  to  complete  CID  investigation);  United  States  v.  Durr,  22  CklA.  562, 
48  C.M.R.  47  (1973),  rev'd,  47  C.M.R  622  (A.CJd.R.  1973)  (delays  in  completing  and 
transcribing  article  32  investigation);  United  States  v.  Johnson,  22  CJdA  524, 
48  C.M.R  9  (1973)  (inadequate  number  of  personnel  available);  United  States  u. 
Kaffenberger,  22  C.M.A.  478, 47  C Jd.R  646  (1973)  (delays  in  artide  32  investigation 
and  referring  case  to  trial).  Cf.  United  States  v.  Johnson,  3  M  J.  143  (CJd  A.  1977), 
where  the  court  approved  the  government's  decision  to  try  a  companion  case  first  in 
order  to  have  that  person's  testimony  for  use  against  the  accused,  even  though 
pretrial  confinement  extended  to  150  days.  In  a  footnote,  the  court  commended  the 
trial  counsel  for  explaining  the  reasons  for  the  delay  on  the  record  to  the  military 
judge  m  the  form  of  a  motion  for  a  continuanoe,  thus  involving  judicial  discretion 
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early  in  the  proceedings.  Other  examples  of  extraordinary  drcumstanoes  are 
contained  in  United  States  v.  Groshong,  14  MJ.  186  1982)  (pretrial 

confinement  of  104  days  chargeable  to  the  government,  but  government  showed 
reasonable  diligence  in  bringing  accused  to  trial  in  lifi^  of  additional  serious  diarges 
preferred  after  original  confinement);  United  States  v.  Miller ^  12  MJ.  836  (A.CM.R 
1982)  (Burton  presumption  applied  to  pretrial  confinement  over  90  days  chargeable 
to  government,  but  extraordinary  circumstances  existed). 

1.  Seriousness  of  the  offense.  In  United  States  v.  Henderson,  1  VLS. 
421  (C Jd.A.  1976),  the  CJMA.  stated  that,  just  because  an  offense  is  serious  (here 
murder),  that  factor  may  not  itself  constitute  an  "extraordinary  drcumstanoe."  The 
court  reasoned  that,  although  charges  may  be  serious,  they  may  still  be  relatively 
easy  to  prove. 

2.  Coiqplex  offenses.  The  court  m  Henderson  did  state  that  a 
complex  offense  may  justify  additional  time  to  gather  evidence.  Tlie  difficulties  that 
the  govemmmit  encounters  in  meeting  this  burden  of  proof  are  illustrated  by  the 
facts  in  Henderson.  Pretrial  confinement  was  132  days,  113  of  which  were  attributed 
to  the  government.  The  charges  were  conspiracy  to  murder  and  premeditated 
murder.  The  article  32  investigation  contained  140  pages  of  verbatim  testimony  and 
89  pages  of  verbatim  deposition.  Two  of  the  conspirators  were  civilians,  and  nearly 
half  of  the  36  witnesses  called  by  the  prosecution  were  Okinawan  civilians.  Many  of 
those  did  not  speak  Enghsb.  Some  of  the  witnesses  were  in  custody,  and  obtaining 
their  presence  required  coordination  efforts  with  Okinawan  authorities.  Despite 
these  factors,  the  court  held  that  extraordinary  drcumstanoes  were  not  present  and 
dismissed  the  charges.  Accord  United  Sta^  v.  Toliver,  23  C  Jd.A.  197, 48  C  Jd.R  949 
(1974);  United  States  v.  Holmes  and  Huff,  23  CMA.  24, 48  CM.R  316  (1974);  United 
Stti^  V.  Brooks,  23  CM.A.  1, 48  C JM  Jt  ^7  (1974);  United  States  u.  Gettz,  49  CM.R 
79  (N.CM.R  1974);  United  States  v.  Presley,  48  CM.R  464  (N.CMJ^  1974). 
Contrary  to  the  general  tendency  of  courts  to  hold  that  the  complexity  of  the  offense 
is  not  an  extraordinary  drcumstanoe  are  United  States  v.  Hensley,  50  CJd.R  677 
(A.C.M.R  1975);  United  States  v.  Lovins,  48  CJd.R  160  (A.CM.R  1973);  and  United 
States  V.  Cole,  3  M  J.  220  (CM  A  1972). 

3.  Foreign  situs.  Complications  arising  fium  prosecution  in  a  foreign 
country  may  justify  delays  greater  than  90  days.  United  States  v.  Marshall,  supra. 
Again,  however,  C.MJL  has  been  reluctant  to  accept  this  as  a  rationale.  See  United 
States  V.  Henderson,  supra,  in  which  the  court  rejected  it;  United  States  v.  Young,  1 
MJ*.  71  (CM.A.  1975);  United  States  v.  Stevenson,  22  CM.A.  454,  47  CM.R  495 
(1973).  See  also  United  States  v.  Miller,  12  MJ.  836  (A.CM.R  1982).  In  United 
States  V.  Rowel,  50  CM.R  752  (A.CM.R  1975),  the  Army  court  did  excuse  some 
delay  due  to  the  foreign  situs.  But,  Rowel  appears  to  be  dearly  outside  the 
Henderson  line  of  cases  since  the  government  did  not  oormect  the  delay  with  the 
foreign  situs.  The  govenunent  must  demonstrate  that  the  extraordinary 
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drcumstanoe  (i.e.,  foreiga  situs)  did  in  fSact  cause  the  delay.  United  States  v. 
Henderson,  supra.  Far  example,  in  United  States  v.  Shavers,  SO  CJMLR  288 
(A.CJd.R  1975),  the  court  did  not  allow  the  fweign  situs  to  be  considered  as  an 

gTtranrdinaiy  dTcamfitance  where  it  cnuld  not  find  that  this  factor  contributed  to  the 

delay.  Accord  United  States  v.  Eaton,  49  C Jd.R  426  (A.CM.R  1974).  See  also 
United  States  v.  Hensley,  50  CJd.R  677  (A.CJd.R  1975). 

4.  Additional  charges.  "[Tlhe  commission  of  additional  misconduct 
may,  in  an  iqpprppriate  case,  amount  to  extraordinaiy  drcumstanoes  within  the 
maatiitig  of  Marshall  sufficient  to  overcome  the  Burton  presumption  . . . ."  United 
States  V.  Johnson,  1  M.J.  101, 102  (CMA 1975).  But,  while  making  this  admission, 
the  court  reused  to  accept  the  commission  of  an  assault  while  the  accused  was  in  the 
stockade  as  an  extraordinaiy  circumstance.  It  specifically  placed  the  rig^t  of  an 
accused  to  a  speedy  trial  under  the  UCMJ  above  the  MOM'S  policy  that  all  known 
charges  against  an  accused  be  handled  at  a  single  trial.  Para.  SSh,  MOM,  1969 
(Rev.);  ROM.  401(c),  discussion.  See  also  United  States  v.  McAnally,  supra  (UA 
begins  the  pretrial  confinement  dock  anew).  But  see  United  States  v.  Groshong, 
14  M  J.  186  (CM  A.  1982),  a  case  in  which  the  court  ruled  that  paragraphs  30g,  32c, 
and  33h,  MOM,  1969  (Rev.),  imposed  a  responsibiliiy  on  the  command  to  consoUdate 
all  offenses  at  a  sin^e  trial  In  view  of  this  responsibility  and  repeated  misconduct 
fay  the  accused,  the  court  held  that  reasons  b^mnd  the  control  of  the  prosecution 
deUyed  the  court-martial  and  pretrial  confinement  extmided  to  104  days,  llie  court 
reviewed  the  unusual  drcumstanoes  of  the  case  and  determined  a  dismissal  would 
not  lie  because  the  government  showed  reasonable  diligence  in  bringing  the  accused 
to  trial.  In  a  footnote,  the  court  dted  United  States  v.  OBrien,  22  CMA  557, 
48  CM.R  42  (1973)  as  a  case  where  it  had  hdd  that  additional  diarges  jiistified 
delay.  The  additional  charge  in  O'Brien  was  unauthorized  absence  whidi,  of 
necessity,  would  stop  the  processing  of  the  case  for  trial  In  United  States  v. 
Huddleston,  SO  CM.R  99  (A.CMJ1 1975)  and  United  States  v.  O'Neal,  48  CM.R  89 
(CM.R  1973),  the  Army  C!ourt  of  Military  Review  did  allow  the  government  to  justify 
delay  because  of  additional  charges.  But,  in  Huddleston,  the  court's  anafysis  gave 
more  weight  to  the  polity  in  favor  of  trying  all  known  offenses  than  it  did  to  the  lig^t 
of  the  accused  to  a  speedy  trial.  See  ciso  United  States  v.  Gettz,  49  CM.R  79 
(N.C.M.R  1974).  The  Army  court  rgected  an  "additional  charge"  rationale  in  United 
States  V.  First,  2  M  J.  1266  (A.CM.R  1976).  In  this  area  as  well  as  others,  the 
tendency  of  the  courts  has  been  against  finding  that  extraordinary  drcumstanoes 
exist  where  additional  charges  are  broug^  against  the  accused.  See  United  States 
V.  Ward,  1  M  J.  21  (CM  A  1975);  United  States  v.  Smith,  2  M  J.  394  ACM.R  1975); 
United  States  v.  Shavers,  SO  CMR  298  ACM.R  1975).  Contra  United  States  v. 
Groshong,  14  M  J.  186  (CMA  1982). 

5.  Unavailabilitv  of  witnesses.  In  United  States  v.  Dinkins,  1  M  J. 
185  (CMA  1975),  a  prosecution  witness  was  not  available  at  trial  in  Germany 
because  a  passport  had  not  been  secured  in  advance  of  the  scheduled  trial  date.  The 
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court  held:  "Assuring  the  presence  of  witnesses  for  trial  is  one  of  the  routine 
re^nsibilities  of  the  prosecution  for  which  ample  allowance  was  made  in 
establishing  the  90-day  standard."  Id.  at  186.  It  ordered  the  charges  difimissed. 
This  ratiozikle  had  been  used  earlier  in  United  States  v.  Jordon^  48  CM.R.  841 
CN.CM.R  1974),  where  several  witnesses  had  be^  transferred  to  new  duly  stations. 
In  United  States  v.  Johnson^  23  C  JdA  91, 48  CJiLR.  599  (1974),  trial  was  delayed 
in  part  because  an  essential  government  witness  was  in  an  unauthorized  absence 
status.  The  court  aco^ted  this  as  an  extraordinary  drcumstance,  but  it  did  not  have 
to  deal  vrith  the  problem  of  how  long  the  government  can  reasonably  wait  finr  the 
witness'  return.  Accord  United  States  v.  Gettz,  49  CJMR.  79  (N.CM.R  1974). 

6.  War  zone,  operational  demands,  or  a  combat  enviTonment.  In 
United  States  v.  Cahandigt  47  C  JyI.R  933  (N.C  Jd.R  1973),  the  Navy  court  condhided 
that  operational  demands  of  the  submarine  USS  SALMON,  in  the  western  Pacific  in 
connection  with  the  Vietnam  conflict,  justified  delay  b^nd  90  da3n3.  Key  witnesses 
in  the  trial  were  also  crew  members  of  the  submarine,  and  the  time  in  question 
was  near  the  time  of  the  mining  of  Haiphong  harbor.  And,  in  United  States  v.  Rowd, 
50  CJyI.R  752  (A.CM.R  1975),  the  Army  court  excused  eig^t  days  of  govemmmit 
delay  due  to  battalion  field  training  in  Germany.  The  court  noted  "that  the  state  of 
readiness  and  training  in  Europe  demands  frequent  and  full  unit  participation."  Id. 
at  753. 


7.  Investigation  delays.  As  a  general  rule,  delays  due  to  the  criminal 
investigatory  process  (such  as  investigative  agency  repents  or  laboratory  reports)  have 
not  been  <»nsidaed  extraordinaxy  circumstanoes.  In  United  States  v.  Reitz, 

22  C.M.A.  584,  48  CM.R  178  (1974),  the  court  held  that  the  need  to  complete  a 
criminal  investigation  report  was  not  an  excuse  for  pretrial  delay.  Accord  United 
States  V.  P^um,  23  CMA  179,  48  C.M.R  795  (1974)  (labenatory  report);  United 
States  V.  Presley,  48  CM.R  464  (N.CM.R  1974)  U AG  Manual  investigation);  United 
States  V.  Perry,  2  MJ.  113  (C.MA  1977)  (no  excuse  for  a  delay  of  55  da3rB  in 
conducting  an  article  32  investigation  simply  because  the  accused  raised  the  issue  of 
self-defense).  But,  there  can  be  circumstanoes  where  the  court  will  acc^t 
investigative  delays  if  the  facts  are  striking  enough.  In  United  States  v.  Johnson, 

23  CMA.  91,  48  CM.R  599  (1974),  the  agent  investigating  the  offense  committed 
by  the  accused  and  as  many  as  four  out  of  the  eig^t  othor  agents  otherwise  available 
were  diverted  to  investigate  a  series  of  fires  shoard  USS  FOBBESTAL.  llie  court 
pointed  out  that  this  resulting  delay  was  due  to  "an  incident  of  apparent  sabotage  of 
an  important  operational  unit  of  the  Fleet";  but  it  did  not  indicate  what  other 
priorities  would  justify  investigatory  diversion.  Finally,  in  United  States  v.  Gettz, 
supra,  the  coiurt  held,  without  citing  Beitz,  that  delays  caused  ly  sending  drugs  fimn 
Thailand  to  Japan  for  analysis  were,  along  with  other  factors,  extraordinary 
circnimstanoes. 
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D.  Hie  second  nrony  of  Burton.  A  second  aspect  of  the  Burton  opinion, 
"often  forgotten  ot  ignored"  [United  States  v.  Johnson,  1 M  101, 105  (C  1975)], 
arises  firom  this  language:  "When  the  ddTense  alertly  avoids  what  could  otherwise  be 
a  waiver  of  the  qpee^y  trial  issue  by  urging  prompt  trial,  the  government  is  on  notice 
that  delays  from  that  point  forward  are  sulgect  to  dose  scrutiny  and  must  be 
abundantly  justified."  United  States  v.  Burton,  sttpra,  at  117, 44  C31R  at  171.  "Hie 
Government  must  respond  to  the  request  and  either  proceed  immediately  or  show 
adequate  cause  for  any  further  delay.  A  fruhne  to  respond  to  a  request  for  a  pnmqit 
trial  OT  to  order  such  a  trial  may  justify  extraordinary  relief."  Id.  at  118,  44  CAIR. 
at  172. 


While  pretrial  confinement  is  necessary  to  cause  the  court  to  examine 
subsequent  government  actions,  the  confinmnent  does  not  have  to  amount  to  90  days. 
In  United  States  v.  Johnson,  1 MJ.  101  (CJdA.  1975),  the  Court  of  Military  i4)peals 
used  this  aspect  ofBurton  to  affirm  an  A.CM.R.  decision  (49  CJd.R.  13)  that  ordered 
charges  against  the  accused  HiamiagAri  when  the  accused  had  been  in  pretrial 
confinement  for  82  days.  Johnson  makes  it  dear  that  the  N.CM.R.  was  inconrect  in 
its  prior  decision  in  United  States  v.  Barnes,  50  CM.R.  625  (N.CMJt  1975),  when  it 
declared  that  the  request  for  a  qieedy  trial,  standing  alone,  did  not  place  an  added 
burden  on  the  government.  United  States  v.  Zammit,  14  M.J.  554  (NM.CM.R.  1982), 
reu'd  on  other  grounds,  16  M.J.  830  (CM.A.  1983);  United  States  v.  Williams,  14  MJ. 
994  (NM.CM.R  1982). 

Hie  so-called  "d&nand"  or  "second"  prong  of  Burton  was  proepectivdy 
overruled  in  United  States  v.  McCaUister,  27  MJ.  188  (CM.A.  1988).  Hie  court  found 
that  an  accused's  rig^t  to  a  qieedy  trial  was  fully  protected  by  the  90-day  Burton 
rule  in  pretrial  confinement  cases,  R.CM.  707(a)  in  aU  other  cases,  and  the  four-part 
anafysis  in  Barker  v.  Wingo,  92  S.  Ct  2182  (1972).  It  should  be  noted  that  one 
element  of  such  analysis  is  the  accused's  demand  for  a  qpeedy  trial.  CThe  other  three 
elements  are  length  of  delay,  reason  for  delay,  and  prqpidice  to  the  accused.)  It  is 
unlikely  the  defense  can  successfully  rdy  on  Eiarker,  since  it  is  less  restrictive  than 
Burton  at  R.CM.  707.  After  McCaUister,  if  the  defense  requests  a  qpeedy  trial,  the 
government  no  longer  must  either  reqxmd  to  the  request  and  prooe^  to  trial 
immediately  nor  show  adequate  cause  for  fiirther  delay. 


2922  WAIVER  OF  THE  SPEEDY  TRIAL  ISSUE 

Hie  general  rule  is  that  the  issue  is  waived  if  not  raised  at  triaL  R.CM. 
907(b)(2)(A).  Hiere  may  be  an  exception,  howevm:,  where  the  dmial  of  qieedy  trial 
amounts  to  a  denial  of  due  process. 

A.  In  United  States  v.  Schalck,  14  CMA.  371,  84  CM.R  151  (1964),  the 
accused  pleaded  guilty  to  UA  and  willful  disobedience  at  a  general  court-martial  and 
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was  sentenced  to  a  BCD.  At  the  Board  of  Review,  the  accused  asserted  the  defense 
of  lack  of  a  speedy  trial  for  the  first  time  in  that  he  was  confined  for  a  period  of  96 
days  to  trial  without  charges  being  preferred  against  him.  The  Board  of  Review 
a^eed  with  the  accused  and  dismissed  the  charges  against  him.  The  CJdA 
indicated  that  the  issues  of  speedy  trial  and  denial  of  due  process  are  "firequently 
inextricably  bound  together  and  the  line  of  demarcation  not  alwajrs  dear."  Id.  at  372, 

34  CM.R.  at  153.  The  government  argued  that  the  accused  had  been,  in  fact,  advised 
of  the  charges  against  him  and  used  a  dironology  sheet  in  argument  before  the 
CM  A.  The  court  recognized  the  well-established  rule  that  the  ri^t  to  a  speedy  trial 
is  "personal  and  can  be  waived  if  not  promptly  asserted  by  timely  demand,"  but  held 
that  "in  the  posture  of  the  record"  the  delay  in  preferring  charges  against  the  accused 
was  not  waived  by  his  failure  to  raise  the  issue  at  trial  and  by  his  plea  of  guilty.  Id. 
at  373,  34  CM.R.  at  153.  Since  the  record  was  devoid  of  evidence  on  the  point,  the 
CMA  disagreed  with  the  Board  of  Review  to  the  extent  that  it  felt  the  case  should 
be  reheard  and  the  issue  litigated.  But  see  United  States  v.  Tibbs,  15  CMA  350, 

35  C.M.R.  322  (1965). 

B.  Status  of  the  law 

If  the  accused  fails  to  olgect  at  the  trial  levd  to  a  lack  of  a  q>eedy  trial, 
he  wiU  be  precluded  fi:om  raising  the  issue  at  the  appellate  level  in  the  absence  of 
evidence  indicating  a  denial  of  military  due  process  or  manifest  iiyustioe.  United 
States  V.  Sloan,  22  C.MA  587, 48  C.M.R  211 U974).  However,  failure  to  raise  issue 
at  trial  does  not  preclude  the  i^pellate  coiurts  firom  considering  issue.  In  United 
States  V.  Britton,  26  M  J.  24  (C.M  A  1988),  the  defense  did  not  raise  speedy  trial  at 
the  trial  level.  AF.C.M.R.  dismissed  the  charges  for  denial  of  speedy  trial.  CM  A 
held  that  failure  to  raise  the  issue  does  not  preclude  C.M.R.  in  the  exercise  of  its 
powers  from  granting  relief. 
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APPENDIX  A 

BEQUEST  FOR 
SEARCH  AUTHORIZATION 

WITH  THE  UNITED  STATES  ARMED  FORCES  AT  Newport  County,  Newport,  Rhode 
Island,  Continental  USA 

1.  I,  Robert  T.  Jacobs,  Naval  Criminal  Investigative  Service  Resident  Agency,  Newport, 
Rl,  having  first  been  duly  sworn,  state  diet  larceny  of  a  Panasonic  AM  /  FM  radio.  Model 
RF-593,  SN  00610,  with  a  broken  antenna,  firom  YN2  Dou|dAs  Wrifidit,  USN,  on  10  January 
19CY,  has  been  committed. 

2.  I  furthor  state  that  BMl  Jonathan  P.  Rhodes  was  visiting  YN2  Richard  R.  Blue  in 
Bldg.  346,  Rm  13B,  NETC,  Newport,  RI,  on  15  Jan  CY.  BMl  Rhodes  saw  a  Panasonic  AM  / 
FM  radio  with  a  broken  wtitenna  which  fit  the  descrqition  of  a  radio  stolen  firom  YN2  Douglas 
Wrisht.  BMl  Rhodes  informed  me  via  phone  conversation  what  he  had  witnessed.  I  talked 
with  BMl  Rhodes  on  15  Jan  CY  in  my  (£Bce,  and  he  again  went  over  the  facts  in  more  detaiL 
BMl  Rhodes'  CO  informed  me  that  BMl  Rhodes  is  a  very  trustwortby  individuaL 

3.  In  view  of  the  foregoing,  the  undersigned  requests  that  permission  be  granted  for  the 
search  of  YNl  John  T.  Green's  living  area  and  lodcer.  Bldg.  346,  Rm  13B,  NETC, 
Newport,  Rhode  Taland,  and  seiziure  of  a  Panasonic  AM  /  FM  radio.  Model  ^-593,  SN  00610. 


Signature 


IVped  name  and  organization 

I,  SA  James  Q.  Summerville,  do  her^  certify  that  the  foregDing  request  for  authorization 
to  conduct  seardi  and  seizure  was  subscribed  and  sworn  to  before  me  this  16th  day  of 
January,  19CY,  fay  SA  Robert  T.  Jacobs,  who  is  known  to  me  to  be  a  Special  Agent  with  the 
U.S.  Armed  Forces.  And  I  do  finrther  certify  that  I  am  on  this  date  empowered  to  administer 
oaths  by  authority  of  Article  136,  UCMJ. 


Signature 


Typed  name,  grade,  and  branch  of  service 


Command  or  Organization 
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APPENDIX  B 

AFFIDAVIT 

FOR 

SEARCH  AUTHORIZATION 

Before  the  Commander,  Naval  Education  and  Training  Center,  Newport,  Rhode 
Island,  the  undersigned,  being  duly  ewom,  requests  authority  to  search: 

living  area  and  waU  locker  of  YNl  John  T.  Green,  Building  346,  Room  13B,  Naval 
Education  and  Training  Center,  Newport,  Rhode  Island. 

Believing  that  there  is  now  being  concealed  certain  pnqperty,  nameljr: 

Panasonic  AM  /  FM  Radio,  Model  RF-593,  SN  00610,  with  a  broken  antpima. 

The  request  for  authorization  to  search  and  seize  is  made  in  connection  with  an 
investigation  into  the  offense(s)  of: 

Article  121:  Larceny. 

The  facts  and  circumstances  known  to  me  tending  to  establish  the  foregoing  grounds 
for  authorization  to  search  and  seize,  including  comments  demonstrating  the 
reliability  of  the  information,  and  /  or  informant,  are  as  follows: 

SA  Robert  T.  Jacobs  was  informed  by  BMl  Jonathan  Rhodes  that  BMl  Rhodes  had 
been  visiting  YN2  Richard  R  Blue  on  15  Jan  CY.  YN2  Blue  shares  Rm.  13B,  Bldg. 
346,  NETC,  Newport,  RI,  with  YNl  John  T.  Green.  BMl  Rhodes  saw  a  Panasonic 
AM  /  FM  radio  of  the  same  description  which  YN2  Douglas  Wri^t  had  reported 
stolen.  BMl  Rhodes  immediately  notified  SA  Jacobs.  BMl  Rhodes'  CO  states  BMl 
Rhodes  is  a  very  trustworthy  individual. 


Signature  of  affiant 

Sworn  to  before  me,  and  subscribed  in  my  presence  this  16th  day  of  January  19CY. 


Signature  of  person  administering  oath 


Rank,  Service,  Title 
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APPENDIX  C 

RECORD  OF  AUTHORIZATION  FOR  SEARCH  (see  JAGBiAN  0170) 


1.  At  (time)  on _ (date)  .  I  was  approached  hy _ (name) _ in  his  / 

her  capacity  as _ (duty) _ ,  who,  having  been  first  duly  sworn,  advised  me 

that  he  /  she  suspected _ (name) _ of _ (offense) _ and 

requested  permission  to  search  his  /  her  (object  or  place)  for  (particular  items) 

2.  The  reasons  given  to  me  for  suspecting  the  above-named  person  were: 


3.  After  careftilly  weighting  the  foregoing  information,  I  was  of  the  belief  that  the 

crime  of _ [had  been]  [was  bein^  [was  aix)ut  to  be]  committed,  that 

_ was  the  likely  perpetrator  thereof,  that  a  seardi  of  the  olg^  cr  area 

stated  above  would  probably  produce  the  items  stated,  and  that  such  items  were  [the 
finite  of  crime]  [the  instrumentalities  of  a  crime]  [contraband]  [evidence]. 

4.  I  have  therefore  authorized _ to  search  the  place 

named  for  the  property  specified  and,  if  the  property  is  found  there,  to  seize  it. 


Grade 


Signature 


Title 


Date  and  Time 
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RECORD  OF  AUTHORIZATION  FOR  SEARCH 

1.  At  1340  hours  on  16  Januaiy  19CY,  I  was  approached  Robert  T.  Jacobs  in 
his  capacity  as  Special  Agent,  Naval  Criminal  Investigative  Smrvioe,  who,  having  be^ 
first  duly  sworn,  advised  me  that  he  suspected  YNl  John  T.  Green,  USN,  of  Article 
121,  UCSdJ,  larceny  and  requested  permission  to  search  his  wall  locker  and  living 
area  in  Bldg.  346,  Rm  13B,  NETC,  for  one  Panasonic  AM  /  FM  Radio,  Model  RF-593, 
SN  00610. 

2.  The  reasons  given  to  me  for  suspecting  the  above-named  person  wmre: 

On  15  Jan  CY,  BMl  Jonathan  P.  Rhodes,  USN,  was 
visiting  YN2  Richard  R  Blue,  USN.  YN2  Blue  lives  in 
Rm  13B,  Bldg  346,  NETC,  Newport,  RI.  His  roommate  is 
YNl  John  T.  Green.  While  in  Rm  13B,  Bldg  346, 

BMl  RhodesobservedaradioinYNl  John  T.  Green's  area. 

It  was  a  small  Panasonic  radio  with  a  broken  antenna. 

BMl  Rhodes  was  aware,  throu^  a  conversation  with 
YN2  Douglas  Wright,  that  YN2  Wright's  radio  had  been 
stolen  early  in  Januaiy  19CY.  YN2  Wri^t  had  described 
his  radio  to  BMl  Rhodes  as  a  Panasonic  with  a  broken 
antenna. 

3.  After  carefully  weig^iing  the  foregoing  information,  I  was  of  the  belief  that  the 
crime  of  larceny  [had  been]  committed,  that  a  search  of  the  object  or  area  stated 
above  would  probably  produce  the  items  stated,  and  that  such  items  vrere  [the  firuits 
of  crime]. 

4.  I  have  therefore  authorized  Special  Agent  Robert  T.  Jacobs,  NdS,  to  search 
the  place  named  for  the  property  specified  and,  if  the  property  is  found  there,  to  seize 
it. 

Captain _ ,  Commander,  Naval  Education  and  Training  Center, 

Newport,  Rhode  Island,  16  Januaiy  19CY,  1440. 
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APPENDIX  D 

COMMAND  ACTHOBIZATION 
FOR 

SEARCH  AND  SEIZURE 


To  Special  Agent  Robart  T.  Jacobs: 

AffidavitCs)  having  been  made  before  me  by  Special  Agent  Robert  T.  Jacobs 

That  th^ie  is  reason  to  believe  that,  on  the  person  of  and  /  or  on  the  premises  known 
as: 


living  area  and  wall  locker  of  YNl  John  T.  Green,  USN,  Bldg  346,  Room  13B,  Naval 
Education  and  Training  Center,  Newport,  Rhode  Island,  whidi  is  my  jurisdiction; 

There  is  now  being  concealed  certain  property,  namel3r: 

Panasonic  AM  /  fM  Radio,  Model  KF-S93,  SN  00610,  with  a  broken  antenna. 

I  am  satisfied  that  there  is  probable  cause  to  believe  that  the  property  so  described 
is  being  concealed  on  the  person  and  /  or  premises  above  described  and  that  the 
grounds  for  application  for  issuance  of  a  command-authorised  seardi  exist  as  stated 
in  the  supporting  afEidavit(s). 

YOU  ARB  HEREBY  AUTHORIZED  TO  SEARCH  the  person  and  /  or  place  named 
for  the  property  specified  and  if  the  property  is  found  there  to  seize  it,  leaving  a  copy 
of  this  authorization  and  receipt  for  the  property  taken.  You  will  provide  a  signed 
receipt  to  this  command,  containing  a  full  description  of  every  item  seized. 

Any  assistance  desired  in  conducting  this  search  will  be  furnished  by  this  command. 

Dated  this  16th  day  of  January  19CY. 


Signature  of  Commander 


Rank,  Service,  Title 


Command 
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SAMPLE 

CONSENT  TO  SEARCH 

I,  John  T.  Green,  USN,  have  been  advised  that  inquiry  is  being  made  in 
connection  with  larceny  of  a  Panasonic  AM  /  FM  Radio  firom  YN2  Dou|^  Wrifi^ 
USN,  on  10  January  19CY. 

I  have  been  advised  of  my  ris^t  not  to  consent  to  a  search  of  booy  person]  [the 
premises  mentioned  below]. 

I  hereby  authorize  SA  Robert  T.  Jacobs,  who  has  been  identified  to  me  as  a  S|pecial 
Agent,  GS-6,  with  Naval  Criminal  Investigative  Service  Resident  Agency,  Newport, 
RI,  to  conduct  a  complete  search  of  my  residence  wall  locker  located  at  Building  846, 
Room  13B,  Naval  Education  and  TVaining  Center,  Newport,  Rhode  Island. 

I  authorize  the  above-listed  personnel  to  take  firom  the  area  searched  any  letters, 
papers,  materials,  or  other  property  which  th^  may  desire.  This  search  may  be 
conducted  on  16  January  19CY. 

This  written  permission  is  being  given  by  me  to  the  above-named  personnei 
voluntarily  and  without  threats  or  promises  of  any  kind. 


Signature 


Witnesses 


Naval  Justice  School 
Pobllcatloii 


29-86 


SJA  Deddbook 
Rev.  a/94 


Becurring  Procedural  Isaoea  and  BldCiona 


APPENDIX  F 

SEARCH  AND  SEIZURE  INSTRUCTION 

INSTRUCTION  5510.3A 

Subj:  SEARCHES  AND  SEIZURES 

Ref:  (a)  MiLR.Evid.  315 

1.  Purpose.  To  establish  the  authcnrity  of  various  members  of  the  U.S.  Naval 
Ballistics  Command  to  order  searches  of  persons  and  property,  and  to  promulgate 
regulations  and  guidelines  governing  such  seardies. 

2.  Cancellation.  NAVBALCOM  Instruction  5510.3  is  hereby  cancelled. 

3.  Objective.  Tn  aubiitw  that  «wafry  flaarch  cnnAinteH  hy  memberg  nf  thiR  nmnmaiMi 
is  performed  in  acoordanoe  with  the  law.  For  puijxnes  of  this  instructicm,  "seardb” 
is  defined  as  a  quest  for  incriminating  evidence. 

4.  Authority 

a.  Reference  (a),  as  modified  by  court  decisions,  authorizes  a  commanding 

officer  to  order  searches  of: 

(1)  Persons  subject  to  militaiy  law  and  to  his  /  her  authority; 

(2)  persons,  induding  dvilians,  situated  on  or  in  a  military 
installation,  encampment,  vessel,  aircraft,  vehide,  or  any  other  location  under  his  / 
her  control; 


(3)  privately  owned  property  situated  on  or  in  a  militaiy  installation, 
encampment,  vessel,  aircraft,  vehide,  or  any  other  location  under  his  /  her  control; 

(4)  U.S.  Government-owned  or  -controlled  property  under  his  /  her 
jurisdiction  which  has  been  issued  to  an  individual  or  group  of  individuals  for  their 
private  use; 


(5)  aU  other  U.S.  Government-owned  or  -oontTolled  paopei  ty  under 
his  /  her  jurisdiction;  and 
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(6)  in  fordgii  countries,  persons  subject  to  militaiy  law  and  to  his  / 
her  authority,  and  any  property  of  siuh  persons  located  anywhere  in  the  foreign 
country. 


b.  As  to  prop^iy  described  in  paragraph  4(a)(5)  above,  a  search  may  be 
conducted  at  any  time,  by  anyone  in  military  authority  on  the  scmie,  fiar  any  reason, 
or  for  no  reason  at  all.  Any  property  seized  as  a  result  of  such  a  seardi  will  be 
handled  per  paragraph  7  below. 

c.  Items  or  other  evidence  seized  as  a  result  of  a  search  of  persons  or 
property  falling  within  paragraphs  4a(l),  (2),  (3),  or  (4)  above,  wfll  be  admissible  in 
a  subsequent  court  proceeding  only  if  the  search  was  based  on  jnrobable  cause.  This 
means  that,  before  the  search  is  ordm^  the  person  ordering  the  search  is  in 
possession  of  facts  and  information,  more  than  mere  suspicion  or  conclusions  provided 
to  him  /  her  ly  others,  which  would  lead  a  reasonable  person  to  believe  that:  (a)  an 
ofiBmse  has  been  committed;  and  (b)  the  proposed  search  will  disclose  an  unlawful 
weapon,  contraband,  evidence  of  the  ofilmse  or  of  the  identity  of  the  offender,  or 
ansrthing  that  mis^t  be  used  to  resist  iq;)prehension  or  to  escape. 

d.  Before  deciding  whether  to  order  any  search  of  persons  or  property 
described  in  paragraphs  4(a)(1),  (2),  (3),  or  (4)  above,  the  ofiioer  reqxmsible  is 
required  to  take  aU  reasonable  stqps,  consistent  with  the  drcumstanoes,  to  misure 
that  his  /  her  source  of  infonnation  is  rdiable  and  that  the  information  available  to 
him  /  her  is  complete  and  correct.  (S)he  must  then  decide  whether  such  infonnation 
constitutes  probable  cause  as  defined  abo>«.  In  making  this  determination,  the 
re^nsible  ofiioer  is  exercising  a  judicial,  as  opposed  to  a  disdplinaiy,  function. 

e.  Ordinarily,  the  Commanding  Officer,  U.S.  Naval  Ballistics  Command, 
will  be  the  ofiioer  responsible  for  authorizing  searches  of  persons  or  prc^)erty 
described  in  paragraphs  4a(l),  (2),  (3),  or  (4)  above  in  this  command.  If  the 
commanding  ofiioer  is  unavailable  and  fiill  command  responsibilities  have  devolved 
to  another  (normally  the  executive  officer),  that  person  then  exercising  full  command 
responsibilities  is  permitted  to  authorize  searches  and  seizures. 

5.  Cnlena 

a.  When  so  acting,  the  individual  mnpowered  to  authmize  searches  will 
exercise  discretion  in  deciding  whether  to  mrdar  a  search  in  accordance  with  the 
general  criteria  set  forth  above.  No  search  wfil  be  ordered  without  a  thorou^  review 
of  the  information  to  determine  that  probable  cause,  where  required,  exists.  Due 
considmution  will  be  given  to  the  advisability  of  posting  a  guard  or  securing  a  apace 
to  prevent  the  tampering  with,  or  alteration  of,  q)aces  while  a  further  inquiry  ia 
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conducted  to  effect  a  more  complete  devdopment  of  the  fSacts  and  circumstances 
giving  rise  to  the  request  for  a  search. 

b.  The  following  examples  are  intended  to  assist  the  req)onsible  ofiBcer  in 
placing  the  persons  or  property  to  be  searched  within  the  proper  cat^my  (set  fiirth 
in  paragraph  4a,  above): 

(1)  Members  of  the  armed  forces  and  civilians  accompansring  armed 
forces  in  a  combat  zone  in  time  of  war; 

(2)  aU  persons,  servicemembms  and  civilians,  situated  on  or  in  a 
militaiy  installation,  encampment,  vessel,  aircraft,  or  vehicle; 

(3)  automobiles,  suitcases,  civilian  clothing,  privately  owned  parcels, 
etc.,  physically  located  on  or  in  a  militaiy  installation,  encampment,  etc.,  and  owned 
or  used  by  a  servioemembm:  or  a  civilian; 

(4)  lockers  issued  for  the  stowage  of  personal  effects,  government 
quarters,  or  other  spaces  or  containers  issued  to  an  individual  for  his  /  her  private 
use; 


(5)  the  working  spaces  of  this  command,  induding  restricted-access 
spaces,  in  the  custody  of  one  or  a  group  of  individuals  where  no  private  use  has  been 
authorized  (e.g.,  a  wall  safe,  gear  kxdcars,  government  vdiides,  government 
briefcases,  and  government  desks);  or 

(6)  persons  imder  the  authority  of  this  command  and  their  personal 
property,  induding  vehides  located  on  or  off  base,  when  located  in  a  foreign  country. 

6.  Exception.  In  drcumstances  involving  vehides,  the  interests  of  the  safety  or 
security  of  a  command,  or  the  necessity  for  immediate  action  to  prevent  the  removal 
or  disposal  of  stolen  property,  may  leave  insuffident  time  to  obtain  prior 
authorization  to  conduct  a  search.  Under  such  circumstances,  any  officer  of  this 
command,  on  the  scene  in  the  execution  of  his  /  her  military  duties,  is  authorized  to 
conduct  a  search  without  prior  authorization  from  the  commanding  officer.  When  so 
acting,  such  officer  is  limited  by  all  the  requirements  set  forth  above.  (S)he  must 
determine  that  the  person  or  property  to  be  searched  falls  within  one  cf  the  cat^^es 
set  f(nth,  that  his  /  her  information  is  reliable  to  the  extent  permitted  by  the 
drcumstances,  and  that  probable  cause,  if  required,  is  present.  (S)he  shall  inform  the 
command  duty  officer  of  all  the  facts  and  circumstances  surrounding  his  /  her  actions 
at  the  earliest  practicable  time. 
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7.  Instnictions 

a.  If  drcumstances  permit,  place  the  person  requesting  the  authorization 
to  search  under  oath  or  al&rmation  prior  to  giving  such  authorization.  This  oath  or 
affirmation  should  be  substantially  in  accordance  with  the  one  suggested  in 
JAGMAN,  iq>p.  A-l-n(2),  para.  2. 

b.  Any  pmrson  authorizing  a  search  pursuant  to  this  instruction  may  do  so 
oraUy  or  in  writing  but,  in  every  case,  the  order  shall  be  specific  as  to  who  is  to 
conduct  the  search,  what  person(s)  or  property  are  to  be  searched,  and  what  itmn(s) 
or  information  are  e3q)ected  to  be  found  on  such  pmrson(s)  or  prcqperty.  At  the  timt* 
the  search  is  ordered,  or  as  soon  thereafter  as  practicable,  the  individual  authorizing 
the  search  will  set  forth  the  time  of  authorization,  the  particular  pm:son8  or  property 
to  be  searched,  the  identity  of  the  persons  authorized  to  conduct  the  search,  the  itmns 
or  information  whidi  was  e^qsected  to  be  found,  a  complete  discussion  of  the  facts 
and  information  (s)he  considered  in  determining  whether  or  not  to  order  the  search, 
and  what  effort,  if  any,  was  made  to  confirm  or  corroborate  these  facts  and 
information.  Ibis  report  will  be  forwarded  to  the  commanding  officer  and  will  be 
supplemented  at  the  earliest  practicable  time  by  a  written  report,  setting  forth  any 
items  seized  as  a  result  of  the  search,  together  with  complete  details,  including 
location  of  their  seizure  and  location  of  their  stowage  after  seizure. 

c.  Where  possible,  searches  authorized  by  this  instruction  will  be  conducted 
by  at  least  two  persons  not  personally  interested  in  the  case,  at  least  one  of  whom 
wiU  be  a  commissioned  officer,  noncommisdoned  officer,  or  petty  officer. 

d.  Once  a  search  is  properly  ordered  pursuant  to  this  instruction,  it  is  not 
necessary  to  obtain  the  consent  of  any  individual  affected  by  the  seardi;  however, 
such  consent  may  be  requested. 

e.  Frequently,  it  will  iqipear  desirable  to  interrogate  suspects  in  connection 
with  an  apparent  offense.  It  is  essential  that  the  function  of  interrogation  be  k^t 
strictly  separate  and  s^art  from  the  function  of  conducting  a  search  pursuant  to  this 
instruction.  This  instruction  does  not  purport  to  establish  any  regulations  or 
guidelines  for  the  conduct  of  an  interrogation. 

f.  Personnel  conducting  a  search  properly  authorized  by  this  instruction 
will  search  only  those  persons  or  spaces  ordered.  K,  in  the  course  of  the  search,  thqy 
encounter  facts  or  circuTn  stances  which  make  it  seem  desirable  to  extend  the  scope 
of  the  search  bq3n>nd  their  original  authorily,  thqy  shall  immediately  inform  the 
person  authorizing  the  search  of  such  facts  or  drcumstances  and  await  further 
instructions. 
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g.  Persoimel  conducting  a  search  prc9)er]7  authorized  hsr  this  instruction 
wfll  seize  oil  unlawful  items  which  come  to  their  notice  in  the  course  of  the  seardi, 
even  if  their  existence  was  not  known  or  anticipated  before  the  search  began.  These 
imlawful  itmns  fidl  within  the  following  cat^[ories: 

(1)  Unlawful  weiqpons(i.e.,  any  weiqxm  the  mere  possession  of  vriuch 
is  prohibited  by  law  or  lawful  regulation); 

(2)  contraband  (i.e.,  any  jnroperiy  the  mere  possession  of  whidi  is 
prohibited  by  law  or  lawful  regulation); 

(3)  any  evidence  of  a  crime  (e.g.,  the  firuits  or  products  ci  any  ofiTense 
under  the  Uniform  Code  of  Military  Justioe,  or  instrumentalities  by  "«*«««  of  which 
any  such  offense  was  committed);  and 

(4)  any  olgect  or  instrumentality  which  mig^t  be  used  to  resist 
apprehension  or  to  escape. 

h.  Any  property  seized  as  a  result  of  a  search  shall  be  securdy  tagged  or 
marked  with  the  following  information: 

(1)  Date  and  time  of  the  search; 

(2)  identification  of  the  person  or  property  being  searched; 

(3)  location  of  the  seized  article  when  discovered; 

(4)  name  of  person  ordering  the  search;  and 

(5)  signature(s)  of  the  personCs)  conducting  the  search. 

L  No  person  conducting  a  search  shall  tamper  with  any  items  seized  in  any 

way,  but  shall  personaUy  deliver  such  items  to  the  senior  member  of  the  search 
team.  In  the  event  that  size  or  other  considerations  preclude  the  movement  of  any 
seized  items,  one  of  the  persons  conducting  the  search  shall  personally  stand  guard 
over  them  until  notification  is  made  to  the  pmson  authorizing  the  seardh  and  recdpt 
of  further  instructions. 

j.  No  pCTSon  acting  to  authorize  a  search  under  the  provisions  of  this  order 

shall  personally  conduct  the  search.  Such  persons  should  also  avoid,  where  possible 
and  practical,  being  present  during  its  conduct 
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k.  Any  person  authorizing  a  search  based  upon  this  instruction  should  be 
careful  to  avoid  any  action  which  would  invdve  him  /  her  in  the  evidence-gathering 
process  of  the  seai^. 

l.  The  person  conducting  a  search  should,  when  possible,  notify  the  person 
whose  property  is  to  be  searched.  Such  notice  may  be  before  or  during  the  seardL 
Any  property  seized  shall  be  inventoried  then  or  as  soon  as  practicable.  Aoopyofthe 
inventoiy  «hall  be  given  to  a  person  from  whose  possession  or  premises  the  property 
was  taken. 

m.  Nothing  in  this  instruction  shall  be  construed  as  limiting  or  affecting  in 
any  way  the  authority  to  conduct  searches  pursuant  to  a  lawful  seardi  warrant 
issued  fay  a  court  of  competent  jurisdiction,  or  pursuant  to  the  freefy  given  consent 
of  one  in  the  possession  of  property,  or  incident  to  the  lawful  i^qprehension  of  an 
individual.  The  JAG  Manual  contains  suggested  forms  for  recording  information 
pertaining  to  the  authorizatiim  f(nr  searches  and  the  granting  of  oonsmit  to  search. 
Use  these  forms  whenever  practicable. 


Isl 

COMMANDING  OFFICER 
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APPENDIX  G 


SUSPECTS  BIGHTS  ACENOTinLEDGEBIENT  /  STATEBfENT 

(See  JAGMAN  0170) 


FULL  NAME 
(ACCUSED/SUSPECD 

SSN 

RATE^RANK 

SERVICE! 

(BRANCH 

John  P.  Wniiame 

434-52-9113 

BMSN 

USN 

ACTIVITY/UNIT 

DATE  OF  BIRTH 

1  USS  BENSON  (DD  895) 

22  Bl^y  19xx 

NAME 

(INTERVIEWER) 

SSN 

RATE/RANK 

SERVICE 

(BRANCH) 

D.S.  Willis 

ENS 

USNB 

ORGANIZATION 

BILLET 

USS  BENSON  (DD  895) 

PIO 

LOCATION  OF  INTERVIEW 

n^^nnniii 

DATE 

USS  BENSON  (DD  895) 

1000 

19  Jun  19«^ 

BIGHTS 


I  certify  and  acknowledge  fay  my  agnature  and  initials  set  forth  below  that,  before  die 
interviewer  requested  a  statement  from  me,  he  warned  me  that: 

(1)  I  am  suspected  of  having  committed  the  following  offense(s):  Ihdasfidlx 

««iTvi«y  a  crninaalad  wftimmi.  to  wit;  a  nwitelt  W«d«  Imifa . JPW 

(2)  I  have  the  ri^^t  to  remain  silent;  . JPW 

(3)  Any  statement  I  do  make  may  be  used  as  evidence  against  me  in  trial  by 

court-martial;  . JPVt 

(4)  I  have  the  ris^t  to  consult  with  lawyer  counsel  prior  to  any  questioning.  This 
lawyer  counsel  may  be  a  civilian  lawyer  retained  fay  me  at  my  own  eaqienae,  a  miHtaiy  lawyer 
appointed  to  act  as  my  counsel  without  cost  to  me,  or  both;  and 

. JFW 

(5)  I  have  the  ri^t  to  have  such  retained  civilian  lawyer  and  /  or 

anointed  military  lawyer  present  during  this  interview . JPW 
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WAIVER  OF  BIGHTS 

I  further  certify  and  adcnowledge  tlxat  I  have  read  the  above  statement  o£  xay  rii^te  and  fiilfy 


understand  them,  and  that,  . JPW 

(1)  I  eiqiressfy  desire  to  waive  my  ri|^t  to  remain  sUen^  . JPW 

(2)  1  expressly  desire  to  make  a  statement;  . JPW 


(3)  1  esQiressly  do  not  desire  to  consult  with  either  a  civilian  lawyer  retained  by 
me  or  a  nulitaxy  lawyer  appointed  as  my  counsel  without  cost  to  me  prior  to  aqy  questioning; 

. JPW 

(4)  I  expressly  do  not  desire  to  have  sudi  a  lawyer  present  with  me  during  this 

interview;  and  . JPW 

(5)  This  acknowledgement  and  waivmr  of  ris^ts  is  made  fredy  and  voluntarily  by 

me,  and  without  any  promises  or  threats  having  been  made  to  me  or  pressure  or  coercion  of 
any  kind  having  been  used  against  me. . JPW 


SIGNATURE  (ACCUSED  /  SUSPECT 

DATE 

/s/  John  P.  WUUams 

1015 

19  Jim  ^ 

SIGNATURE  (INTERVIEWER) 

TIME 

DATE 

/s/  David  S,mUis 

1015 

19  Jun^ 

SIGNATURE  (WITNESS) 

TIME 

DATE 
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CHAPTER  THIBIY 
RECURRING  TRIAL  ISSUES 


CHILD  ABUSE  CASES 


3001  INTRODUCTION  TO  CHILD  ABUSE  CASES 

Our  military  justice  system  is  not  geared  to  accommodate  court 
proceedings  involving  child  victims.  Children  are  not  little  "big  pe(q>le."  They  are 
unique  in  their  response  to  traumsi,  fii^t,  guilt,  shame,  and  the  accompaiqdng  range 
of  emotions.  These  cases  present  chaUenging  issues  for  the  judge  advocate  (JA).  Can 
the  child  be  protected  without  compromising  the  rights  of  the  alleged  perpetrator? 
Is  a  child  witness  credible?  Competent?  Should  a  child  victim's  hearsay  statement 
be  admitted  imder  the  residual  hearsay  deception.  Effective  prosecution  and  defense 
of  child  sexual  abuse  cases  requires  specialized  knowledge  and  training.  Hus  unique 
area  requires  an  understanding  of  medidne,  psychology,  investigatory  techniques, 
and  a  firm  grasp  of  the  rules  of  evidence.  A  multidisdplmai7iq)proach  to  these  cases 
is  a  must  Education  and  training  are  prerequisites  to  proper  sensitization  and 
resolution  of  these  oonq)lex  issues.  This  section  hig^ghts  some  of  the  recent 
decisions  and  l^;i8lation  which  will  affect  practitioners. 


3002  COMPETENCE  OF  THE  CHILD  WITNESS  TO  TEST1F7 

See  NJS  Evidentiary  Foundations  for  guidance  on  lajdng  a  proper 
foundation.  United  States  v.  Morgan^  31 43  (C MA.  1990)  (nonvmrbal  responses 
by  a  4-year-old  witness  to  TCs  traditional  truthfulness  inquiry  established  that  the 
witness  knew  the  difference  between  truth  and  falsehood  and  intended  to  tell  the 
truth).  Ensure  the  court  rqiorter  reflects  the  gestures  in  the  record. 


3003  CONFRONTA'nON 

A.  At  the  artide  32  investigation.  In  United  States  v.  Bramd,  29  M.  J.  958 
(AC.M.R),  affd,  32  M  J.  3  (C.M  A.  1990),  the  child  victim  testified  behi^  a  partition 
at  the  artide  32  investigation,  unaware  that  the  accused  was  present.  Hie  accused 
could  hear  but  not  see  the  victim;  DC  cross-examined.  The  child  testified  at  the 
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oourt-martial  without  the  partition.  The  court  held  the  ri^t  to  faoe-to-face 
confrontation  is  a  trial  ri^t;  Article  32(bX  UCMJ,  only  provides  for  the  ri^t  of 
cross-examination,  not  confrontation.  The  article  32  investigation  is  not  a  critical 
stage  of  the  trial;  rather,  its  primaxy  function  is  for  discovery  and  to  provide  an 
impartial  recommendation. 

B.  At  trial 

1.  Supreme  Court.  In  Maryland  v.  Craig,  110  S.  Ct  3157  (1990),  a 
child  victim  testified  by  one-way  closed-circuit  television  with  DC  and  prosecutor 
present.  The  testimony  was  seen  in  the  courtroom  by  the  accused,  jury,  judge,  and 
other  counsel.  The  Supreme  Court  concluded  "that  a  State's  interest  in  the  physical 
and  psychological  well-being  of  child  abuse  victims  may  be  sufficiently  important  to 
outwei^,  at  least  in  some  cases,  a  defendant's  ri^t  to  face  his  or  h^  accusers  in 
court."  Id.  at  3167.  The  Court  opined  that  face-to-face  confrontation  with  an 
available  witness  was  required  unless  the  state  can  make  a  case-Epedfic  showing  of 
necessity  because  the  child  will  suffer  emotional  distress  if  forced  to  testify  in  the 
presence  of  the  accused,  and  the  witness'  ability  to  communicate  will  be  impaired. 
If  the  specific  showing  is  made,  then  the  accused's  sixth  amendment  confi*ontation 
rights  are  protected  by  cross-examination  under  oath  observed  by  judge,  jury,  and 
the  accused. 


2.  Court  of  Military  -Appeals.  United  States  v.  Thompson,  31  M.J. 
168  (C.M  A.  1990)  (accused's  due  process  ri^ts  were  not  violated  when  the  two  sons 
he  was  accused  of  abusing  testified  in  the  courtroom  with  their  backs  to  the  accused 
father).  Per  Thompson,  the  militaiy  judge  must  establish  by  a  specific  inquiry  and 
case  specific  findings  that  literal  confrontation  will  cause  such  emotional  trauma 
that  the  child  cannot  reasonably  communicate  information  to  the  trier  of  fad,.  Judge 
Everett,  in  a  concurring  opinion,  emphasized  that  the  procedure  used  in  Hdsjtidge 
alone  case  created  no  adverse  inference  to  the  presumption  of  irmocence  and  was  so 
stated  on  the  record.  In  a  footnote.  Judge  Everett  warned  that,  in  a  memb^s  trial, 
it  wiU  be  important  for  an  MJ  to  consider  the  risk  that  the  members  may  infer  guilt 
because  of  the  location  of  the  child  witness  during  their  testimony.  The  MJ  should 
be  careful  to  preclude  such  an  inference  by  giving  appropriate  instructions.  United 
States  V.  Batten,  31  M.J.  205  (C.MA.  1990)  (conviction  upheld  where  victim,  age  3, 
was  separated  from  accused  by  a  partition;  accused  observed  testimony  by  video 
camera);  United  States  v.  Romey,  32  MJ^.  180  (C.M.A.  1991)  (confiontation 
requirement  satisfied  where  child  victim  whispered  testimony  to  her  mother  who  then 
repeated  it  to  the  court  under  oath  as  an  interpreter). 
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3004  UNAVAILABLE  CHILDREN 

In  many  child  abuse  cases,  a  child  makes  a  statement  or  testifies  at  a 
pretrial  hearing  but  is  unavailable  at  trial,  thereby  presenting  the  question  of 
whether  the  child  is  "unavailable"  under  Uie  confrontation  clause  of  the  sixth 
amendment.  C.MA  has  opined  that  the  sixth  amendment  requirement  "for 
establishing  'unavailability'  may  be  even  more  stringent  than  that  imposed  by  M.RE. 
804."  United  States  v.  Bums,  27  M  92, 96  (CJyiA.  1988)  (no  attempt  to  personally 
deliver  a  subpoena  to  the  critical,  but  incredible,  victim).  Per  RC.M.  703,  formal 
service  is  "advisable"  when  the  witness'  volimtary  attendance  is  unlikely.  "A  military 
judge  is  hardly  bound  to  accept  a  mother's  unprofessional,  lay  opinion  ^at  requiring 
a  child  to  testify  at  trial  would  so  traumatize  the  child  as  to  outweigh  an  accused's 
ri^t  to  confirontation  under  the  Sixth  Amendment."  Unit&i  States  v.  Ferdinand, 
29  M.J.  164, 168  (C.M.A.  1989),  cert,  denied,  110  S.Ct.  840  (1990).  Consider  Articles 
47  and  48,  U(}MJ,  enforcement  and  contempt  proceedings,  and  do  not  presume  efforts 
would  be  futile  merely  because  a  witness  threatens  to  disobey  a  subpoena.  The 
government's  diligence  in  attempting  to  secure  the  witness'  presence  goes  a  long  way 
toward  a  showing  of  unavailability.  United  States  v.  Evans,  31  MuJ.  927  (ACJd.R. 
1990)  (civilian  witness  living  in  the  United  States,  court-martial  in  Germany,  witness 
not  subject  to  subpoena;  the  SJA  representative  in  Germany  spoke  with  witness  who 
said  he  would  decline  invitational  trav^t^  '^ers  (ITO)  even  if  e3q)enses  paid;  witness 
told  wife  the  same;  and  witness  refused  U.  .accept  ITO  from  SJA  representative  in  the 
United  States).  In  WUte  v.  Illinois,  112  S.  Ct.  736  (1992),  the  Court  ruled  that  a 
4  year-old  victim  of  sexual  abuse  did  not  have  to  be  declarol  to  be  "unavailable"  for 
out-of-court  statements  to  be  admitted  as  hearsay  exceptions  without  violating  the 
confrontation  clause.  The  Court  held  that  the  confrontation  clause  did  not  require 
either  the  prosecutor  to  produce  the  declarant  at  trial  or  for  the  trial  court  to  declare 
the  declarant  unavailable  prior  to  admission  of  testimony  imder  the  spontaneous 
declaration  and  medical  examination  exceptions  to  the  hearsay  rule. 


3005  INDICIA  OF  REUABILriY 

Even  if  a  child  witness  is  deemed  imavailable,  the  out-of-court 
statement  is  inadmissible  unless  there  are  sufficient  "indicia  of  reliability." 

A.  Supreme  Comt.  In  Idaho  v.  Wright,  110  S.  (^.  3139  (1990),  a  statement 
by  a  2  1/2  year-old  girl  to  a  pediatrician  was  admitted  under  the  residual  hearsay 
exception.  While  the  unavailability  of  the  witness  was  not  at  issue,  the  Court  held 
her  out-of-court  statement  lack^  sufiident  indicia  of  reliability.  The  Court 
articulated  factors  to  consider  in  determining  whether  a  hearsay  statement  made  by 
a  child  witness  in  a  child  sexual  abuse  case  has  sufficient  indicia  of  reliability  to 
satisfy  the  confrontation  clause:  spontaneity  and  consistent  repetition;  mental  state 
of  the  declarant;  use  of  terminology  unexpected  of  a  child  of  similar  age;  and  lack  of 
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motive  to  fabricate.  The  Court  rejected  boot-strapping  by  using  corroborating  factors 
like  physical  evidence,  consistency  among  witnesses'  statements,  and  consistency  with 
the  accused's  cnnfession.  Lcx)k  at  the  factors  which  relate  to  whether  the  witness  was 
likely  to  be  telling  the  truth  at  the  time  the  statement  was  made  (i.e.,  the  totality  of 
the  circumstances  surrounding  the  making  of  the  statement). 

B.  Military  precedent.  United  States  v.  Moreno,  31  M^f.  935  (A.CJd.R 
1990).  Child  victim  made  an  accusatoiy  videotaped  statement  to  a  scxnal  worker  and 
a  statement  recanting  the  accusations  at  a  deposition.  Defense  was  present,  but  did 
not  cross-famine  the  child  at  the  deposition.  The  Army  Court  of  Military  Review 
stated  that  Wright  was  controlling.  The  court  further  held  that  the  accused  waived 
his  ri^t  to  confrontation  at  the  deposition  and  the  statements  were  sufficiently 
reliable  to  be  admissible. 


3006  INCREDIBLE  CHILD  WITNESS 

United  States  v.  Smith,  31  M  J.  823,  825  (A.CM.R.  1990)  ("In  view  of 
evidence  of  coaching,  the  history  of  physical  abuse  by  the  mother,  the  absence  of  any 
corroboration  as  to  the  cause  of  the  fracture,  the  testimony  of  an  orthopedic  e9q>ert 
that  the  fracture  could  have  been  caused  by  a  fall*  and  the  unreliability  of  the  victim's 
memory  of  the  alleged  assault,  we  find  the  evidence  insufficient  to  support  the  finding 
of  guilty"). 


3007  HEARSAY  RULE  AND  THE  MEDICAL  TREATMENT  EXCEPTION 

United  States  v.  Edens,  31  MJ.  267  (CJd.A.  1990)  (proponent  of 
statements  under  MiLR.Evid.  803(4),  must  show  the  statements  were  offered  for 
diagnosis  or  treatment  and  the  patient  realized  the  benefit);  United  States  v.  Avila, 
27  MJ^.  62  (C.MA  1988)  (though  very  young  children  not  have  the  same 
understanding  or  incentive  as  adults  when  making  statements  to  health  care 
providers,  the  child  must  know  that  the  person  is  rendering  care  and  needs  the 
information  to  help  for  the  statements  to  be  admissible). 


3008  UNCHARGED  MISCONDUCT 

Evidence  of  uncharged  misconduct  is  admissible  in  child  sexual  abuse 
cases,  but  seemin^y  not  to  the  same  extent  as  would  be  permitted  under  MiLREvid. 
404(b)  in  other  cases.  In  United  States  v.  Munoz,  32  M  J^.  359  (CMA.  1991),  CM.A. 
opined  that  this  evidence  is  admissible  to  prove  modus  operand!  when  the  accused 
acknowledges  the  acts  occurred,  but  not  by  him.  Similarly,  uncharged  misconduct 
would  be  admissible  to  show  intent  or  rebut  mistake  of  fact  when  the  accused 
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acknowledges  acts  occurred,  but  relies  on  such  a  theory  of  defense.  United  States  v. 
Orsbum,  31  M  JT.  182  (CJd  A  1990)  (explicit  books  dealing  with  sex  with  children 
were  admissible  when  found  in  accused's  home  in  proximity  to  alleged  sexual  offenses 
committed  by  accused  with  his  dau^ter,  and  offered  to  show  that  the  accused  had 
the  requisite  sexual  desire  relevant  to  the  IlO's  of  indecent  assault  and  indecent  acts 
on  a  child).  When  the  accused  flatly  denies  an3rthing  occurred,  the  evidence  simply 
shows  the  accused  acted  in  conformity  with  an  earlier  occasion  and  is  inadmissible 
under  MiLREvid.  404.  The  TC  in  Munoz  won  the  motion  in  limine  regarding 
introduction  of  uncharged  misconduct,  but  exceeded  the  scope  of  that  victory. 
Interestingly,  the  court  there  upheld  the  introduction  of  imcharged  misconduct  whi<^ 
occurred  15  yecirs  earlier,  reasoning  that  the  similarity  was  demonstrated  by  the  age 
of  the  victims,  not  the  time  elapsed. 


3009  EXPERT  TESTIMONY 

An  e]q)ert  may  testify  to  help  the  trier  of  fact  understand  the  evidence 
to  determine  a  fact  in  issue.  Qualified  e3q>erts  may  also  identify  symptoms  found 
among  children  who  have  suffered  sexual  abuse  and  state  whether  ^e  child-victim 
has  exhibited  these  symptoms.  Further,  an  expert  may  discuss  various  patterns  of 
consistency  in  the  stories  of  child  sexual  abuse  victims  and  evaluate  patterns  in  the 
victim's  story.  United  States  v.  Holt,  31  MJ.  758  (A.C.M.R.  1990)  (upheld 
admissibility  of  board-certified  pediatrician's  opinion  that  the  victim  had  been 
sodomized  and  social  worker's  opinion  that  the  victim  demonstrated  damaged  goods 
syndrome).  The  expert  may  not,  however,  invade  the  province  of  the  fact-finders  to 
wei^  the  evidence  and  determine  credibility  (i.e.,  put  the  e:q)ert's  stamp  of 
truthfulness  on  the  witness's  stoiy).  United  States  v.  Harrison,  31  M  J^.  330  (CM 
1990)  (conviction  overturned  where  clinical  psychologist  testified  that  the  accused's 
stepdaughter  was  a  credible  and  reliable  witness  and  that  she  had  been  sexually 
abused).  See  also  the  article  written  by  Professor  John  E3.  Mqyers,  Asst.  Professor 
of  Law,  Univ.  of  Pacific,  McGeorge  School  of  Law  in  Off  the  Record,  Number  116. 


3010  AGGRAVA'nON 

United  States  v.  Button,  31  MJF.  897  (A.F.C.M.R.  1990)  (accused's 
continual  flouting  of  his  commander's  order  not  to  go  to  his  family's  on-base  quarters 
where  alleged  victim  of  sexual  abuse  resided  was  proper  evidence  in  aggravation 
under  RC.M.  1001(b)(4)). 
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3011  VICTIMS  OF  CHILD  ABUSE  ACT  OF  1990 

Legislative  developments  in  the  area  of  child  abuse  recently  culminated 
in  the  enactment  of  the  "Child  Victims'  Rights  Act."  The  Act,  passed  as  part  of  Title 
n  of  the  1990  Omnibus  Crime  Control  Act,  Pub.  L.  No.  101-647,  reflects  growing 
national  awareness  of  and  concern  about  child  abuse.  The  Act  contains  8weq;>ing 
changes  to  the  federal  criminal  code  provisions  dealing  with  offenses  against  children, 
including  a  liberalization  of  the  rules  regarding  the  use  of  videotaped  testimony, 
tightening  of  reporting  requirements  onboard  federal  lands  and  facilities,  and 
increased  penalties  provisions.  While  many  of  the  provisions  deal  with  the 
particulars  of  prcraecuting  federal  offenses,  a  number  of  the  provisions  directly  affect 
the  way  the  Navy  conducts  business  onboard  its  installations. 

A  Of  particular  interest  are  the  child  abuse  reporting  provisions.  Under 
the  Act,  health  care  providers,  social  workers,  teachers,  law  enforcement  personnel, 
day  care  providers,  and  commercial  film  processors  engaged  in  their  official  duties  on 
federal  land  or  a  federally  owned  (or  contracted)  facility  are  required  to  report 
immediately  all  incidents  of  suspected  child  abuse  to  a  special  agency  to  be 
designated  by  the  Attorney  General.  To  promote  compliance  with  this  provision,  the 
Act  provides  immunity  for  good-faith  reporting  and  a  criminal  penalty  for  failure  to 
report  The  statute  also  mandates  periodic  training  for  covered  individuals  to 
promote  awareness  of  the  reportingrequirement  and  to  identify  abused  and  neglected 
children.  Additionally,  background  checks  prior  to  hiring  individuals  involved  with 
the  provision  of  child  care  services  in  a  federally  operated  facility  are  lequired.  CFhis 
includes  facilities  operated  under  oontrart.) 

B.  The  Act  highlights  legislative  efforts  to  protect  children.  Specific 
provisions  include  the  taking  of  child  victims'  testimony  by  two-way,  closed-circuit 
television;  the  eiqianded  statute  of  limitations  for  the  prosecution  of  offenses  against 
chUdren;  and  the  new  provisions  for  increased  penalties  for  crimes  involving  sexual 
abuse,  kidnapping,  and  the  distribution  of  material  involving  children  engaged  in 
sexuaUy  explicit  conduct.  The  Act  will  doubtless  shape  the  development  of  military 
jurisprudence  in  this  area. 


FRATERNIZATION 

3012  FRATERNIZATION  REFERENCES 

A  Article  1165,  U.S.  Navy  Regulations,  1990 

B.  Article  1165,  U.S.  Navy  Regulations,  1993 
(See  ALNAV  13193,  25  January  93) 
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C.  Part  IV,  para.  83,  MCM,  1984 

D.  OPNAVINST  5370.2,  Subj:  NAVY  FRATERNIZATION  POLICY 

E.  Marine  Corps  Manual^  para.  1100.4 


3013  INTRODUCTION 

Fraternization  is  a  viable  offense  under  the  Uniform  Code  of  Military 
Justice.  There  are  an  increasing  numbm*  of  fraternization  cases  arising  throu^^out 
the  fleet.  These  violations  have  been  charged  as  offenses  under  artides  92  (when  an 
order  exists),  133,  and  134.  Rules  against  fraternization  exist  because  this  conduct 
compromises  the  chain  of  command,  undermines  a  leader's  integrity  and,  at  the  very 
least,  creates  an  appearance  of  partiality  and  favoritism.  Whether  diarged  as  a 
violation  of  artide  92  or  artide  134,  the  Tnarimum  punishment  is  two  years' 
confinement,  total  forfeitures,  and  a  dishonorable  discharge  (DD)  /  dismissal. 


3014  DESCRIPTION 

Because  fraternization  has  traditionally  been  a  breach  of  custom,  it  is 
more  describable  than  definable.  Frequently,  it  is  not  the  acts  alone  which  are 
wrongful  per  se,  but  rather  the  drcumstances  under  which  th^  are  performed. 

A.  U.S.  Navy  Regulations,  1993.  Artide  1165  focuses  upon  the  individual 
parties  in  order  to  determine  what  is  prohibited  fraternization. 

1.  Between  offLcer  and  enlisted  memb^s  -  Prohibited  fraternization 
is  a  personal  relationship  which  is  unduly  familiar  and  does  not  reqpect  the 
differences  in  grade  or  rank. 

2.  Between  ofiELcer  and  enlisted  members  -  Prohibited  fraternization 
is  a  p^^nal  relationship  which  is  unduly  familiar,  does  not  respect  the  differences 
in  grade  or  rank,  and  is  prejudicial  to  good  order  and  disc^line  or  service- 
discrediting. 

B.  CNO  policy.  OPNAVINST  5370.2  defines  fraternization  as:  Tersonal 
relationships  which  contravene  the  customary  bounds  of  aooq;>table  senior- 
subordinate  relationships.  Althous^  it  has  most  commonly  been  iq)plied  to  ofiBcer- 
enlisted  relationships,  fraternization  also  includes  improper  relationships  between 
officer  members  and  between  enlisted  personnel.'' 
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1.  Paragraph  1100.4  of  theMorine  Corps  Manual  provides  as  follows: 

Relations  Between  Officers  and  Enlisted  Marines.  Duty 
relationships  and  social  and  business  contacts  among 
Marines  of  different  grades  will  be  consistent  with 
traditional  standards  of  good  order  and  discipline  and  the 
mutual  respect  that  has  alwa3rs  wasted  between  Marines 
of  senior  grade  and  those  of  lesser  grade.  Situations  that 
invite  or  give  the  appearance  of  familiarity  or  undue 
informality  among  Marines  of  different  grebes  will  be 
avoided  or,  if  found  to  exist,  corrected. . . .  (These 
provisions]  i^ply  generally  to  the  rdationships  of 
noncommissioned  officers  with  their  subordinates  and 
i^ply  specifically  to  noncommisraoned  officers  who  may  be 
exercising  command  authority. 

D.  Manual  for  Courts-Martial.  Part  IV,  para.  83(c),  emphasizes  that  this 
offense  is  rooted  in  military  custom.  Accordingly,  the  Manual  states  that  whether 
conduct  amounts  to  an  offense  rests  upon  the  surrounding  circumstances.  Hie 
e]q)lanation  states: 

[t]he  acts  and  circumstances  must  be  such  as  to  lead  a 
reasonable  person  e3q)erienced  in  the  problems  of  military 
leadership  to  conclude  that  the  good  order  and  discipline  of 
the  armed  forces  has  been  prejudiced  by  their  tendency  to 
compromise  the  respect  of  enlisted  persons  for  the 
professionalism,  integrity,  and  obligations  of  an  officer. 


1.  In  Free  at  470  [full  citations  appear  at  the  end  of  this  section]  the 
Navy  Board  first  enunciated  the  difficulty  in  defining  firatemization: 

Because  of  the  many  situations  which  mig^t  arise,  it  would 
be  a  practical  impossibititF  h)  lay  down  a  measuring  rod  of 
particularities  to  determine  in  advance  what  acts  are 
prgudicial  to  good  order  and  discipline  and  what  are  not. 
mhe  surroimding  drcumstances  have  more  to  do  with 
making  the  act  pr^dicial  than  the  act  itself  in  many 
cases.  [E]ach  case  must  be  determined  on  its  own  merits. 

Where  it  is  shown  that  the  acts  and  drcumstances  are 
such  as  to  lead  a  reasonably  prudent  person  e:q)erienced  in 
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the  problems  of  militaiy  leadership  to  conclude  that  the 
good  order  and  discipline  of  the  armed  forces  has  been 
prejudiced  hy  the  compromising  of  an  milisted  person's 
respect  for  the  integrity  and  gentlemanly  obligations  of  an 
ofiiom*,  there  has  been  an  offense  under  Article  134. 

2.  Baker  describes  fraternization  as  'Wtoward  association  that 
demeans  the  officer,  detracts  from  the  respect  and  regard  for  authority  in  the  militaiy 
relationship  between  officers  and  enlist^  and  seriously  compromises  the  officer's 
standing  as  such."  Baker  dtes  with  approval  Tedder  and  the  Marine  Corps  Manual, 
para.  1100.4,  eaqilanations  of  fraternization. 

3.  Van  Steenwyk  contains  an  excellent  historical  analysis  of  the 
concept  of  fraternization.  In  discussing  whether  an  officer's  sharing  of  marquana 
with  enlisted  personnel  and  having  sexual  relations  with  female  members  of  his  staff 
constituted  wrongful  fraternization,  the  Navy  court  says  in  footnote  12: 
"Fraternization ...  in  civilian  usage  means  assodating  in  a  brotherly  manner;  being 
on  friendly  terms.  The  military  usage  of  the  term  is  very  similar.  [Flratemization 
refers  to  a  militaiy  superior-subordinate  relationship  in  which  mutual  respect  of 
grade  is  ignored." 


4.  In  Mayfield,  the  CJdA.  defined  fraternization  as  "apy 
nonprofessional,  sodal  relationi^p  of  a  p«*sonal  nature  between  two  or  more 
persons."  Included  in  this  definition  are  relationships  between  permanent  personnel 
and  trainees,  NCX)'s  (E-5  and  above)  and  junior  enlisted  personnel,  or  officer  and 
enlisted  personnel  of  all  grades.  Suggestive,  but  not  exhaustive,  of  the  types  of 
conduct  addressed  by  the  term  fraternization  are  drinking  alcoholic  beverages 
together,  playing  cards  or  gambling  together,  going  to  private  homes  or  dubs 
together,  and  dating  or  engaging  in  sexual  activities. 


F.  Defining  bv  eicamplg.  Therefore,  it  is  not  every  interaction  between 
officers  and  enlisted  that  is  wrongful.  Tedder  (officer  having  a  drink  with  enlisted 
woman  not  fraternization);  Johanns;  Wales;  Artken;  Cottrell  (private,  nondeviate, 
voluntary  sexual  relations  between  Air  Force  officer  and  enlisted  member  not 
fraternization  wh«re  there  is  no  command  or  supervisoiy  relationship  and  no 
discernible  custom  against  fraternization);  MoiUtak  (officer-enfisted  sexual  relations 
and  financial  dealings  are  conduct  unbecoming  an  officer  under  artide  133);  Mayfield 
(asking  enlisted  woman  on  a  date  and  fondling  an  enlisted  woman  is  firatmiization); 
ParrUlo  (supervisor  who  fraternizes  sexual^  with  someone  under  his  command 
violates  artide  133).  The  key  issue  is  whether  the  interaction  or  relationship  has 
become  "over-familiar"  or  created  the  appearance  of  favoritism  or  partiality. 
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3015  THEORIES  OF  PROSECUTION 

There  are  a  series  of  wa3n3  to  prosecute  a  fraternization  offense. 
However,  because  the  newer  regulations  have  been  untested,  it  is  not  dear  which 
approach  is  the  most  sg[)propriate. 

A.  Violation  of  artide  92(1).  Now  that  Artide  1165,  U.S.  Nm^  Regulations, 
prohibits  fraternization,  fraternization  offenses  could  be  prosecuted  under  artide  92. 
Artide  1165,  U.S.  Navy  Emulations,  1990,  was  dearly  a  punitive  artide.  The  artide 
specifically  stated  that  violations  of  this  rule  "may  result  in  administrative  or 
punitive  action."  The  1993  changes  to  artide  1165  eliminate  this  dear  language. 
Instead,  the  only  indication  that  the  regulation  carries,  which  makes  it  iqppear  to  be 
punitive,  is  the  use  of  the  words  "Fraternization  Prohibited."  As  such,  it  is  less  likely 
that  the  new  regulation  will  be  seen  as  a  punitive  regulation. 

B.  Violation  of  artide  92(2).  The  conduct  may  be  violative  of  a  local  order 
or  r^;ulatioiL  Additionally,  since  fraternization  has  a  detrimental  effect  on  morale 
and  disdpline,  the  partidpants  may  be  subject  to  a  lawful  written  or  vm^bal  order  to 
cease  and  desist.  Carter  (enlisted-enlisted  fraternization  in  the  chain  of  command 
violated  the  ship's  ord^);  Calloway  (officm'-officer  fraternization  in  the  chain  of 
command  is  an  offense).  Failure  to  terminate  a  relationship  after  such  an  order  may 
also  subject  one  to  a  willful  disobedience  violation  under  Artides  90  or  91,  UCMJ. 

C.  Violation  of  article  133.  In  some  drcumstances,  the  conduct  may  rise  to 
the  level  of  being  unbecoming  an  officer  and  gentlemen,  and  thus  be  charged  as  a 
violation  of  artide  133.  See  Part  IV,  para.  59,  MCM,  1984.  See  also  Graham;  Parini; 
Baker;  Johanns;  Shober. 

D.  Violation  of  article  134.  Fraternization  is  now  a  listed  offense  under 
artide  134.  The  fraternization  provision  can  be  found  at  Part  IV,  para.  83,  MCM, 
1984.  Althou^  this  provision  is  generally  used  when  thm«  is  no  other  means  upon 
whidi  to  charge  an  offense,  it  may  be  wise  to  additionally  charge  all  fraternization 
offenses  as  violations  of  Artide  134. 

£.  Violations  of  the  UCMJ  due  to  the  underlying  offense.  A  fraternization 
allegation  usually  is  evidenced  by  some  underhdng  conduct  This  conduct  generally 
is  criminal  in  nature  (i.e.,  adultery,  sodomy,  drug  abuse).  As  such,  it  will  become 
possible  to  diarge  this  imderlying  conduct  separately. 
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3016  ELEMENTS  UNDER  ARnCLE  134,  UCMJ 

Part  IV,  para.  83b,  MCM,  1984,  lists  five  elements  unckr  fi’atmmizatiQn: 
(1)  The  accused  was  a  commissioned  or  warrant  officer;  (2)  the  accused  fimtemized 
on  terms  of  militaxy  equality  ^th  one  or  more  enlisted  mmnbers  in  a  certain  manner; 
(3)  the  accused  then  knew  the  person  to  be  an  enlisted  member;  (4)  such 
firatemization  violated  the  custom  of  the  accused's  service  that  officers  shall  not 
fraternize  with  enlisted  members  on  terms  of  military  equality;  and  (5)  undm:  the 
drcumstanoes,  the  conduct  of  the  accused  was  to  the  prejudice  of  good  order  and 
discipline  in  the  armed  forces  or  was  of  a  nature  to  bring  discredit  upon  the  armed 
forces. 


A.  Officer  and  enlisted  offenders.  Historically,  the  prohibition  against 
firatemization  implied  only  to  relations  between  officers  and  enlisted  and  was  based 
on  social  distinctions.  Stocken.  While  not  specifically  provided  fin  in  paragrsq>h  83, 
the  analysis  of  that  paragraph  indicates  that  this  artide  134  t^ense  dottnotpreenq>t 
the  creation  of  an  order  or  a  novel  134  specification  to  punish  the  enlisted  partidpant 
Carter;  March.  Warrant  officers  (WO-1)  are  induded  as  accused  de^ite  the  fact 
that,  elsewhere  in  the  UCMJ,  they  are  treated  as  enlisted  members.  Part  IV,  para. 
ISa,  MCM,  1984.  A  midshipman  mig^t  best  be  charged  under  artide  133  since  this 
first  element  seems  to  exdude  them.  Part  IV,  para.  59c(l),  MCM,  1984. 

B.  Fraternized  on  terms  of  military  equality 

1.  This  element  suggests  that  not  every  meeting  between  officers  and 
enlisted  is  wrongful.  Tedder;  Smith;  Johanns.  Howeym*,  this  artide  does  no/ require 
that  a  command  or  supervisory  relationship  exist  between  the  officer  and  enlisted 
person.  The  Navy  court,  in  Van  Steenwyk,  said  that  the  damage  done  by  firat- 
mmization  does  not  depend  on  the  chain  of  command,  but  on  the  compromise  of 
position:  "today's  lovers  of  different  commands  are  tomorrow's  senior  and 

subordinate." 


2.  The  conduct  prohibited  need  not  be  sexual  in  nature,  althou^  it 
often  is.  Livingston  (drinking  liquor  with  enlisted  men  and  sodomy);  Lov^oy 
(sodomy);  Hoard  (sodalizing,  drinking,  and  sexual  intercourse);  Nelson  (soliciting  a 
male  soldier  to  arrange  social  engagements  with  enlisted  women);  Adames  (attending 
private  enlisted  party);  Mayfield  (asking  enlisted  woman  for  dates);  Van  Steenwyk 
(using  marijuana  with  enlisted  personnel). 

C.  Knowledge.  It  would  appear  to  be  a  general  defense  that  the  accused 
honestly  did  not  know  the  person's  enlisted  status.  The  government  must  show 
actual  knowledge  b^mnd  a  reasonable  doubt. 


Ni^val  Justice  School 
Publication 


30-11 


SJADedcbook 
Rev.  3/94 


Part  V  -  Bfilitary  Justice 


m 


D.  Custom  of  the  accused’s  service 

1.  The  existence  of  a  custom  proscribing  the  alleged  conduct  also 
provides  the  notice  of  criminal  sanction  required  by  due  process.  Johanns;  Moultak; 
Van  Steenwyk;  Wales;  Arthen;  Cottrell.  Recent  N  Jd.C  Jid.R.  cases  have  uniformly  held 
that  any  reasonable  officer  of  even  minimal  intelligence  is  deemed  to  be  on  notice  that 
officers  cannot  associate  with  enlisted  personnel  on  terms  of  militaiy  equality  in  the 
naval  service.  In  Von  Steenwyk,  NJd.CJd.R.  described  a  "judidi^  recognizable 
custom"  against  sexual  relations  with  enlisted  personnel. 

2.  The  prosecution,  however,  must  prove  the  existence  of  a  service 
custom  which  makes  the  alleged  conduct  wrongful.  Fox.  "Custom"  is  defined  at 
Part  IV,  para.  60c(2)(b),  MCM,  1984.  It  is  the  existence  of  a  custom  that  makes 
certain  conduct  between  officers  and  enlisted  wrongful.  Absent  the  existence  of  the 
servicewide  custom,  the  conduct  is  not  unlawful.  Wilson;  Means;  Johanns;  Wales; 
Arthen;  Cottrell.  The  government  may  rely  on  written  documents  such  as  the  Marine 
Corps  Manual,  para.  1100.4;  NAVMC  2767  of  12  March  1984  User's  Guide  to  Marine 
Corps  Leadership  Training-,  OPNAVINST  5370.2;  or  U.S.  Navy  Regulations,  1993 
(article  1165)  to  prove  a  custom.  Where  there  is  no  written  policy  available,  custom 
may  be  proven  throu^^  testimony.  Free  (officer  with  31 3^ears  of  service  testified  as 
to  the  custom  against  officer-enlisted  sexual  relations).  The  courts,  however,  have 
repeatedly  warned  that  customs  should  be  reduced  to  writing  or  they  may  be  unable 
to  discern  the  custom  and  may  not  uphold  alleged  violations.  Pitasi  at  38.  "A  custom 
which  has  not  been  adopted  by  existing  statute  or  regulation  ceases  to  exist  when  its 
observance  has  been  long  abandoned."  Johanns  at  159;  Wales. 

3.  The  existence  of  such  an  order  or  regulation  would  eliminate  the 
need  to  prove  custom  was  violated  and  allow  the  offense  to  be  diarged  imder  article 
92.  Hoard;  Carter;  Adams  (Army  regulation  precludes  student-instructor  fraterni¬ 
zation).  Such  codifications  of  custom  in  the  form  of  regulations  is  also  encouraged  by 
the  MCM.  Part  IV,  para.  83c(2),  MCM,  1984,  specifically  suggests  that  office- 
enlisted  relations  may  be  governed  by  orders.  There  would  be  no  preemption  issue 
raised  with  a  fraternization  prosecution  under  article  92.  Multiplicity  would  still 
have  to  be  considered.  Cantu.  Navy  custom  is  now  codified  in  Article  1165,  U.S. 
Navy  Regulations,  1993  and  OPNAVINST  5370.2. 

4.  In  Lowery,  the  Army  court  opined  that  the  custom  against 
fraternization  was  created  for  all  of  the  services  on  August  1,  1984,  when  the 
President  signed  the  Executive  order  that  effectuated  the  MCM.  If  tliis  dicta  is 
correct,  the  prosecution  would  stiU  have  to  prove  beyond  a  reasonable  doubt  that  the 
alleged  misconduct  violated  the  custom.  Serino.  In  Clarke,  the  Army  court 
reemphasized  this  theory  and  stated  categorically  that  there  is  also  such  a  custom 
precluding  certain  relationships  between  NCO's  and  their  subordinates.  The  C.M.A., 
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however,  has  refused  to  adopt  the  Array  court's  interpretation  of  paragraph  83. 
Wales. 


E.  Conduct  prejudicial  or  service-discrediting.  The  harm  must  be  direct 
and  palpable.  Tedder.  There  is  no  conduct  known  as  "simple  fraternization"  whidi 
does  not  prcgudice  good  order  and  discipline.  Adames. 


3017  coNSTrnmoNALnr 

Since  the  Supreme  Court's  dedsion  in  Parker  v.  Levy  in  1974, 
constitutional  attacks  on  the  Navy's  fraternization  policy  have  largely  failed.  In 
Parker ^  the  Court  recognized  the  military's  special  need  for  discipline  against  which 
certain  personal  liberties  may  pale. 

A.  Freedom  of  association.  This  ri^t  is  accorded  less  wei^^t  because  of  the 
negative  impact  fraternization  has  on  disc^line.  The  prohibition  is  "valid  and 
necessary."  Stanton  v.  Froehlke. 

B.  Vagueness.  The  existence  of  a  long-acknowledged  custom  and  the 
drcumstanoes  surrounding  the  misconduct  make  the  prohibition  against 
fraternization  specific.  Pitasi;  Van  Steenwyk;  Moultak;  Parker  v.  Levy. 

C.  Equal  protection.  OfEicers  have  always  been  hdd  to  a  hi^r  standard 
of  conduct,  so  it  is  reasonable  to  single  them  out.  Means;  Moultak.  Some  regulations 
governing  fraternization  apply  to  instructor-student  relationships,  even  when  the 
instructors  are  also  enlisted.  Singling  out  this  group  of  enlisted  persoimel  has  also 
been  held  to  be  reasonable  because  of  their  temporary  iq)ecial  status  as  teadi^e. 
Hoard.  The  fraternization  polity  is  gendmr-neutraL 

D.  Privacy.  There  is  no  rig^t  to  privaty  when  it  compromises  disc^line. 
Adams.  The  need  for  discipline  has  been  called  a  compelling  state  interest  when 
weighed  against  a  membOT's  need  for  sexual  privacy.  McFarlin. 


3018  PLEADING 

The  sample  specification  for  the  listed  fraternization  ofimise  iqppears  at 
Part  IV,  para.  83f,  MC3d,  1984.  Where  firatemization  is  alleged  undm*  Article  134, 
UCMJ,  and  the  same  conduct  is  alleged  under  article  133,  the  offenses  will  merge  for 
findings  with  the  conduct  unbecoming.  Rodriquez;  Jefferson.  Where  firatemization 
and  the  imderlying  misconduct— such  as  adultery  or  s^ony — are  both  alleged,  the 
offenses  may  merge  for  punishment  purposes.  Lovyoy.  Where  there  is  conduct 
amoimting  to  fraternization  which  is  differmit  from  the  under^3dng  offense  which  is 
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also  alleged,  the  offenses  may  be  separate  for  sentencing  also.  Smith.  Pleading  the 
same  conduct  as  fraternization  and  violation  of  a  local  order  or  regulation  is 
multiplidous  charging.  Cantu. 

SEXUAL  HARASSMENT 


3019  SEXUAL  HARASSMENT  REFERENCES 

A.  Title  Vn  of  the  Civil  Ri^ts  Act  of  1964,  as  amended  by  the  Equal 
Employment  Opportunity  Act  of  1972 

B.  The  Civil  Service  Reform  Act 

C.  Equal  Employment  Opportunity  Commission  Management  Directive  704 

D.  SECNAVINST  5300.26B,  Sulg:  DEPARTMENT  OF  THE  NAVY 
POLICY  ON  SEXUAL  HARASSMENT  (6  January  1993) 

E.  OPNAVINST  5300.9,  Suhj:  NAVY  POLICY  ON  SEXUAL 

HARASSMENT  (6  November  1989) 

F.  MCO  5300.10 

G.  Article  1166,  IJ.S.  Navy  Regulations  (1993) 


3020  INTRODUCTION 

The  Navy  requires  a  professional  and  productive  work  environment.  The 
entire  organization  benefits  fit>m  effective  teamwork  and  good  morale.  Since  both 
men  and  women  are  part  of  the  Navy  team,  both  genders  must  be  able  to  work 
together  effectively  to  ensure  mgrimiiin  productivity  and  mission  accomplishment. 
Sexual  harassment  is  a  type  of  sex  discrimination  which  interferes  with  performance 
and  creates  an  intimidating  hostile,  and  inefficient  work  environment.  Military  and 
civilian  leaders  have  a  duty  to  take  steps  to  prevent  sexual  harassm^t. 

A.  Defined.  Sexual  harassment  is  a  form  ofsac  discrimination  that  involves 
unwelcome  sexual  advances,  requests  for  sexual  favors,  and  other  verbal  or  physical 
conduct  of  a  sexual  nature  when; 

1.  Submission  to  or  rejection  of  such  conduct  is  made  either  esqslidtly 

or  implidtly  a  term  or  condition  of  a  person's  job,  pay,  or  carem^ 
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2.  submission  to  or  rejection  of  such  conduct  by  a  person  is  used  as 
a  basis  for  career  or  employment  decisions  affecting  this  person;  or 

3.  such  conduct  interferes  with  an  individual's  performance  or 
creates  an  intimidating,  hostile,  or  offensive  environment. 

B.  Behavior.  Sexual  harassment  refers  to  inappropriate  and  unacceptable 
behavior  in  the  work  environment  which  adversely  affects  work  productivity. 
Generally,  the  term  includes  any  behavior  with  sexual  overtones  which  is 
intimidating  or  offensive  to  the  recipient  or  observer  of  the  behavior.  The  harassment 
is  usually  directed  toward  a  spedfic  person  and  manifests  itself  in  several  observable 
behaviors.  The  sexual  nature  of  the  conduct  may  be  e^lidt  or  implidt.  The  conduct 
may  be  deliberate  or  repeated.  Unlawful  conduct  may  be  verbal  or  physical  Sexual 
harassment  may  range  from  the  obvioiis  offensive  touching  to  the  more  subtle  double 
entendres  or  the  display  of  sexist  cartoons,  magazines,  or  pictures.  Rabidue  v.  Texas- 
American  Petrochemicals ^  805  F.2d  611  (6th  Cir.  1986)  (obscene  comments  and  sexist 
photographs  /  posters). 


3021  COMMAND  ACTION 

A.  Training.  OPNAVINST  5300.9  requires  initial  orientation  and  periodic 
training  for  all  Navy  personnel  on  the  identification  and  prevention  of  sexual 
harassment.  Every  member  of  the  command  has  the  re^nsibilily  to  ensure  the 
work  environment  is  free  from  sexual  harassment. 

B.  Command  response.  Civilian  and  military  leaders  have  full  authority 
and  responsibility  for  setting  standards  of  conduct  and  performance  for  their 
subordinates.  On  receipt  of  a  sexual  harassment  complaint,  it  is  incumbent  upon  the 
supervisor  to  examine  the  matter  and  take  actions  necessary  to  ensure  a  work 
environment  free  from  sexual  harassment. 


3022  ACTION  AGAINST  MILITARY  OFFENDERS 

In  addition  to  the  service  instructions  developed  to  provide  guidance  and 
policy,  numerous  articles  of  the  UCMJ  cover  the  variety  of  behaviors  determined  to 
be  sexual  harassment. 

A  Article  93.  U(}MJ.  An  accused  may  be  convicted  under  article  93  for 
cruelty,  oppression,  or  maltreatment  of  a  person  subject  to  their  orders.  The  victim 
need  not  be  under  the  direct  command  of  the  accused  or  subject  to  the  code.  The 
offense  lies  if  the  victim's  duties  require  obedience  to  the  accused's  lawful  orders. 
United  States  v.  Dickey,  20  C.M.R.  486  (1956).  The  MCM  states  that  sexual 
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harassment  may  oonstitute  this  offense,  defining  that  term  to  indude  mfhiencing, 
offering  to  influence,  or  threatening  the  career,  pay,  or  job  of  another  person  in 
exchange  for  sexual  fhvors  and  deliberate  or  repeated  offensive  comments  or  gestuxes 
of  a  sexual  nature. 

B.  Aitide  92.  UCMJ.  SECNAVINST  5300i26B  is  a  punitive  instruction. 
The  instruction  makes  four  types  of  conduct  punishable  under  the  UddJ. 
Specifically,  the  instruction  prohibits: 

1.  Sexual  harassment; 

2.  taking  reprisals  against  someone  vrho  provides  information  on  an 
incident  of  alleged  sexual  harassment; 

3.  knowing^  making  a  false  accusation  of  sexual  harassment;  and 

4.  condoning  or  ignoring  sexual  harassment,  of  vdiidi  you  have 
knowledge  or  reason  to  have  knowledge,  while  in  a  siq)ervisQi7  or  command 

C.  Other  punitive  artides.  Conduct  which  is  alleged  to  oonstitute  sexual 
harassment  will  also  often  make  out  an  underlying  offense  of  the  UCMJ  (e.g.  simple 
assault).  See  section  3025,  below,  for  other  possibilities.  The  duly  of  the  victim, 
under  SECNAVINST  5300.26A,  to  oonq>lain  to  the  perpetrator  is  not  a  condition 
precedent  to  prosecution  or  administrative  action. 


3023  ACTION  AGAINST  CIVILIAN  OFFENDERS 

A  special  provision  of  the  Civil  Ri^ts  Act  prohibits  sex  HiBgriminatinm 
in  employment  fay  the  Federal  Government  and  makes  the  Civil  Service  Commisshm 
(CSC)  the  agency  responsible  for  ensuring  tliat  federal  mnployment  is  free  from 
discrimination  based  on  sex.  Under  Title  the  basis  for  determining  whether  the 

actions  oonstitute  discrimination  is  the  effect,  impact,  or  result  of  the  conduct.  Hie 
actor's  intent  is  irrelevant.  According,  a  claim  that  the  harassment  was  entirdy 
unintentional  will  not  prevail  as  a  defense.  Behavior  can  lay  the  foundation  for  a 
sexual  harassmmit  charge  whether  alleged  fay  the  victim  or  a  faystander. 

A.  Civil  actions.  The  limits  of  federal  employees  contained  in  42  U.S.C. 
§  2000e-16  are  preemptive.  The  section  creates  a  private  ri^t  of  action  against  the 
Federal  Government;  sovereign  immunity  is  waived,  ^qplicants  for  enqiloyment  with 
milftaxy  departments  are  specifically  covered. 
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B.  Administrative  remedies.  Before  bringing  a  dvil  action,  however,  the 
employee  must  exhaust  the  available  administrative  remedies.  Under  42  U.S.C. 
§  2000e-16,  the  victim  must  file  a  complaint  with  the  CSC.  The  victim  may  sue  after 
entiy  of  final  decision  on  that  complaint  or  passage  of  180  days  firom  the  date  of  filing 
without  entry  of  final  decision. 


C.  Grounds.  Title  VII  specifically  prohihits  discrimination  in  the  hiring  and 
firing  of  individuals  or  in  any  other  "terms  and  conditions  of  enqiloymmit"  based  aa 
race,  color,  religion,  national  origin,  or  sex.  Federal  courts  are  attempting  to 
establish  a  clearer  standard  of  what  constitutes  sexually  harassing  bdiavior.  Social 
invitations,  flirting,  and  isolated  incidents  of  rude  be^vior  by  co-employees  that 
made  the  plaintiff  "uncomfortable"  have  been  held  insufifidmit  to  alter  a  "term, 
condition  or  privilege"  of  employment.  A  contrary  result  may  lie  where  the 
employm’'s  conduct  is  so  egre^ous  as  to,  in  the  interest  of  justice,  dictate  the 
imposition  of  liability.  Katz  v.  Dole,  709  F.^  251  (4th  Cir.  1983)  (sexual  harassment 
demonstrated  by  extremely  vulgar  and  offensive  sexual^  related  epithets  by 
supervisory  personnel  and  co-workers  toward  sole  female  air  traffic  controller  in  the 
crew;  her  superiors  reacted  to  her  complaints  with  further  sexual  harassment  or 
indifference). 


D.  Victim  consent.  An  enqiloyee's  Title  VII  daim  may  be  adversely  affected 
where  it  is  shown  that  the  employee  partidpated  in,  or  consmited  to,  the  sexual 
conduct  occurring  in  the  work  environment.  Partidpation  or  consent  establishes  a 
rebuttable  presumption  that  can  only  be  overcome  by  evidence  reflecting  that  the 
employee  later  gave  specific  notice  to  the  alleged  harasser  that  such  conduct  was  no 
longer  welcome. 


3024  LIABILITY  FOR  SUBORDINATE  HARASSMENT 

Senior  employers  are  not  automaticaUy  liable  for  sexual  harassment  by 
junior  supervisors  or  the  victim's  co-workers.  Gases  have  turned  on  whether  the 
employer  knew  or  should  have  known  of  the  harassment  and  upon  the  character  of 
the  employer's  action  or  inaction  in  the  wake  of  a  complaint.  Supervisory  indifference 
in  the  face  of  verbal  harassment  has  been  the  basis  of  liability.  Merely  investigating 
the  complaint  has  been  held  to  be  insuffideit  to  avoid  liability.  Corredive  measures, 
induding  disdplinaiy  action  if  impropriate,  will  be  required  to  indicate  the 
command's  willingness  to  support  and  enforce  a  policy  of  prohibiting  sexual 
harassment  and  predude  the  imposition  of  liability.  In  Meritor  Savings  Bank  v. 
Vinson,  477  U.S.  57  (1986),  the  Supreme  Court  set  out  four  feutors  to  consider  in 
determining  employer  liability  in  cases  not  involving  quid  pro  quo  all^ations: 

A  Whether  the  employer  had  an  established  and  specific  policy  prohibiting 

sexual  harassment  in  the  workplace; 
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B.  whether  the  policy  was  communicated  to  enq;)layees; 

C.  whether  and  when  the  employer  learned  of  the  alleged  harassment;  and 

D.  if  the  employer  knew  of  the  conduct,  whether  the  es9layBr*8  reqiofise 
was  adequate. 


3025  SEXUAL  HABASSBIENT  AND  THE  UCBU 


If  the  sexual  harasser: 

1.  Threatens  to  influence 
adversdy  the  career,  salary, 
or  job  of  another  in  exchange 
for  sexual  favors. 

2.  Oflers  rewards  far  sexual 
favors  and  /  or  gestures. 

3.  Makes  sexual  comments  and  / 
or  gestures. 


4.  Makes  sexual  contact 


5.  Engages  in  sexual  harassment 
to  the  detriment  of  job 
p^formance. 

6.  Is  an  officer. 

7.  Is  cruel  to  or  maltreats  any 
person  subject  to  his  /  her 
orders. 

8.  Uws  his  /  her  official 
position  to  gain  sexual 
favors  or  advantage. 


The  harasser  may  be  guihy  of: 

Extortion,  Art  127; 

Assault,  Art  128; 

Communicating  a  threat,  Art  184. 


Bribery  and  graft.  Art  184. 


hideoent,  insultinfc  or  obeoene  language 
prejudicial  to  good  order  and  disc^line. 
Art  134;  Provoking  speech  or  gestures. 
Art  117;  Disrespect,  Arts.  89,  91. 

Assault  consummated  by  a  battery. 
Art  128;  Rape,  Art  120;  Indecent 
assault.  Art  134. 

Dereliction  of  duty.  Art  92. 


Conduct  unbecoming  an  ofBoer,  Art  133. 
Cruelly  and  maltreatment  Art  93. 


Failure  to  obey  a  lawful  goaeral  order. 
Art  92. 
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3026  URINALYSIS  CHECKLIST 

Each  urinalysis  should  be  conducted  with  the  understanding  that 
positive  samples  could  result  in  administrative  or  disciplinaiy  action.  Ccdlection 
procedures  should  be  designed  to  avoid  problems  during  administrative  and 
disdplinaiy  proceedings.  Certain  procedures  have  proven  to  be  most  effective  in 
establishing  the  source  of  the  urine  sample. 

A.  Unit  coordinator.  The  unit  coordinator  should: 

1.  Ask  for  the  member's  identification  QD)  card. 

2.  Con:q)are  the  ID  picture  with  the  face  of  the  member. 

3.  Copy  the  social  security  number  (SSN)  firom  the  ID  card  onto  the 
urinalysis  label  and  chain  of  custody. 

4.  Copy  the  name  and  SSN  firom  the  card  into  the  urinalysiB  ledger. 

5.  Allow  the  subject  to  verify  the  label  infonnation  and  chain 
custody  form. 


6.  Place  the  label  on  a  urine  sample  bottle  and  hand  bottle  to 
member  for  production  of  a  sample  un^  supervision  of  observer. 

7.  When  member  returns  the  sample,  ask  the  member  if  the  bottle 
contains  his  /  her  urine. 

8.  Again,  allow  memb^  to  vmrify  the  information  on  the  labd,  diain 
of  custody  form,  and  ledger. 

9.  Have  subject  initial  label. 

10.  Take  sample  bottle  fi:t>m  bottom  to  confirm  that  it  is  warm. 

11.  Have  member  sign  ledger. 

12.  Have  observer  sign  ledger. 

13.  Have  coordinator  sign  ledger. 
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14.  Place  bottle  in  original  cardboard  container. 

15.  After  collecting  all  samples,  sign  the  chain  of  custody  document 
as  releaser,  and  hand  cany  /  send  samples  to  ^e  qppxx^riate  screening  laboratmy. 

B.  Observer.  The  observer  should: 

1.  Walk  with  member  from  coordinator's  table  to  the  head. 

2.  Ensure  male  mmibers  use  the  urinal  only.  If  there  are  two 
urinals,  mde-by-side,  only  one  member  should  provide  a  sample  at  any  oae  time.  If 
there  are  more  than  two  urinals,  no  more  than  two  members  should  give  sanities  at 
one  time  and  each  should  use  one  of  the  two  end  urinals.  If  the  member  is  female, 
keep  the  stall  door  open. 

3.  Stand  and  observe  the  urine  actually  entering  the  bottle. 

4.  Accompany  the  member  bade  to  the  coordinator's  table. 

5.  Initial  and  sign  the  ledger. 

C.  Problems.  Problems  arise  when: 

1.  One  person  tri^  to  observe  multiple  mmnbers  at  one  time. 

2.  The  observer  is  unprepared. 

3.  The  observer  fails  to  initial  the  ledger. 

4.  The  observm’  fails  to  sign  the  ledger,  or  no  ledger  is  maintained. 

5.  The  member  is  absmt  when  the  label  is  finally  attadied  to  the 

bottle. 

6.  The  observer  does  not  accompany  the  member  firom  the  unit 
coordinator's  table  to  the  head  and  back. 

7.  The  same  exact  procedures  are  not  used  on  every  member. 

8.  Only  the  last  four  digits  of  the  SSN  are  printed  on  the  label 
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9.  Unitoooixiinatora<n:ob8erver8performtlioeedutieswfthm90dayB 
preceding  their  detadiment,  not  mindful  that  if  a  case  goes  to  trial  th^  must  be 
brouj^t  back  at  command  expense. 

10.  Unit  coordinator  is  unfuniliar  with  the  provisions  of  OPNAVINST 

5350.4B. 

11.  Unit  coordinator  performs  those  duties  for  a  test  to  whidi  the  unit 
coordinator  contributes  a  sample. 


3027  RECENT  URINALTSIS  CASES 

A.  Adherenoe  to  regulations.  United  States  v.  Konieczka,  31  MJ.  289 
(CJd.A.  1990)  (Installation  alcohol  and  drug  control  officer  forwarded  accused's  urine 
sample  for  ftuiher  testing  even  thouj^  the  prescreen  tests  were  n^^ve  because  he 
8U8pectedthatthesamplewouldtestpoeitive,n0tfor  qualify  control  purposes.  Sudi 
conduct  was  not  authorized  by  service  regiilations  and  subjected  accused  to  an 
unlawful  inspection.);  United  States  v.  Stroeiert  31  M.J.  283  (CJd.A.  1990)  (gross 
deviations  and  gross  discrepancies  from  urinaljraiB  r^ulation  may  warrant 
of  positive  test  results).  But  see  United  States  v.  Pollard^  27  M.J.  376  (C  Jd  A.  1989) 
(deviation  from  urinalysis  regulation  did  not  make  sample  inadmissible). 


B.  Negating  probable  cause.  United  States  v.  Poole,  30  !MJ.  271  (CJdA. 
1990).  Probable  cause  to  order  a  urinalysis  for  maryuana  metabolite  was  undercut 
and  then  destroyed  by  two  negative  field  tests  of  the  accused's  urine.  Results  cf  a 
third  test,  this  time  done  by  a  laboratory,  were  inadmissible  because  there  was  no 
bnger  probable  cause  to  justify  smzmg  the  urine.  Servicemember  has  a  Tourth 
Amendmmit  interest  in  not  being  required  to  rq;K>rt  rqpeatedfy  for  conqmlsoxy 
urinalysis  based  on  the  same  purported  inobable  cause."  Subordinate's  kncmledge 
of  negative  field  test  results  can  be  imputed  to  the  commander  ordering  the  urine 
test. 


C.  Retesti^  policy.  United  States  v.  Bickel,  30  M.J.  277  (CJdA  1990) 
Commander’s  published  policy  requiring  all  soldiers  whose  urinafysis  results 
indicated  drug  use  to  submit  a  second  urine  8anq>le  during  the  next  scheduled  urine 
inspection  was  proper.  The  results  of  the  second  urinafysis  could  be  used  to 
prosecute  the  accused  even  thou^  thme  was  no  probable  cause  to  order  the  second 
test.  The  second  test  was  a  continuation  of  the  first  "inspection"  and  was  designed 
to  determine  if  the  initial  "defect"  had  been  corrected.  Sdection  of  the  accused  was 
rational  and  done  pursuant  to  a  dear,  gmieralfy  stated,  published  policy. 
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D.  Criteria  for  testing.  United  States  v.  Daskam,  31 M  J.  77  (CJyf^  1990) 
Order  requiring  eveiyone  returning  from  an  unauthorized  absence  (UA)  to  submit  a 
urine  sample  for  testing  did  not  apply  to  chief  petty  officer  who  reported  an  hour  or 
two  late  for  work.  Regulation  was  not  intended  to  encompass  accused  because  he 
neither  "surrendered"  nor  was  "apprehmided"  as  UA  and  was  never  bq^cmd  military 
control.  Court  did  not  rule  on  the  validity  of  the  order  as  supplied  to  th^  truly  UAs 
who  latm*  returned  to  military  control.  I^blems  may  also  eadst  if  a  valid  regulation 
is  inconsistently  iqiplied. 

E.  Consent.  United  States  v.  McClain,  SI  MJ.  130  (CJdA.  1990)  (Simmons 
overruled.  Consent  for  urinal3r8is  must  be  voluntary  based  on  totality  of  the 
circumstances.  If  consent  is  not  voluntary,  test  results  are  not  admissible  merdy 
because  there  was  probable  cause  to  order  the  urina]3mis.  If  involuntary  consent  is 
given  to  commander  with  the  power  to  order  urinalysis  or  to  official  with  an  actual 
search  authorization,  the  urinalsrsis  results  may  still  be  admissible.);  United  States 
V.  WtUe,  27  M  J.  264  (C  Jd  A.  1988)  (when  commander  told  accused  ^  would  direct 
a  command  urinaljrsis  if  the  accused  did  not  consent,  the  result  was  mere 
acquiescence);  United  States  v.  Cook^  27  MJ.  858  (A.F.CJd.R  1989)  (urine  test 
following  disorderly  conduct  at  a  ro^  concert  consent  not  VDluntar3^  frulure  to 
advise  an  accused  of  the  critical  difference  between  a  consent  and  a 
command-directed  urinalysis,  once  the  subject  is  raised,  converts  what  purports  to 
be  consent  into  mere  acquiescence);  United  States  v.  Peoples^  28  M  J.  686  (A.F.C  JdJR. 

1989)  (accused  was  late  for  work  and  demeanor  suggested  drug  use;  consent  not 
volimtary;  commander  failed  to  erplain  to  accused  that  a  consent  or  probable  cause 
urinalysis  may  be  used  as  evidence  while  a  command-directed  urinalyBis  may  not); 
United  States  v.  Whipple,  28  M  J.  314  (CJd.A.  1989)  (aviator  has  an  auto  accident, 
commander  orders  lli^t  physical  and  requests  urine  sample.  Navy  doctor  also 
requests  sample;  consent  held  voluntary  where  accused  never  asl^  what  his  optimts 
were  and  his  commander  never  intimated  that  he  could  order  him  to  give  a  sample). 

F.  Judicial  notice  under  Ma.REvid.  201.  United  States  v.  Murphy, 

310  (C.M.A.  1987);  United  States  v.  Hunt,  35  VL5.  345  (CJM A  1991)  (if  scientific 
evidence  is  used  to  meet  government's  burden  of  proof,  government  must  provide  a 
rational  basis  for  understanding  the  evidence). 

G.  Reservist  jurisdiction.  United  States  v.  Chodara,  29  M  J.  943  (A.C  Jd.R. 

1990)  (urine  sample  testing  positive  for  presence  of  cocaine  1^  than  36  hours  after 
reservist  had  entered  active  duty  is  suffidmit  to  establish  jurisdiction). 

H.  Gnmine  R7E  and  EME  United  States  v.  Thompson,  34  MJ. 

287  (C.MA  1992);  United  States  v.  Mack,  33  M J.  251  (CJdA  1991). 
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UNAUTHORIZED  ABSENCES  /  DESERTIONS 


3028  NAVY  UNAUTHORIZED  ABSENCE 

A  Eolisx.  The  policies  and  inrooedures  regarding  UAs  and  desertion  of 
enlisted  members  are  found  in  MILPERSMAN,  arts.  3020220,  3430100,  3430150, 
3430200,  3430250,  3430300,  3430350,  ^40450.  Consult  these  sections  for  further 
amplification  of  the  checklist  given  below. 

B.  Procedures.  The  procedures  for  completing  the  smrvice  record  mitries  can 
be  found  in  the  MHPERSMAN  sections  above  and  PAYPERSMAN  sections  10381, 
90419,  and  90435. 

C.  Checklist 

1.  VHien  a  member  is  imported  UA,  immediately  prepare  a  page  13 
to  document  inception  of  UA 

2.  When  a  member  has  been  UA  over  24  hours,  ensure  that  the 
NAVPERS  601-6R  is  prepared.  This  wQl  stop  the  servicemember's  pay. 

3.  If  member  is  absent  less  than  24  hours,  prepare  a  page  13  to 
document  the  termination  of  absence. 

4.  If  the  member  is  gone  10  days,  prqpare  a  letter  to  the  next  of  kin 
(NOK)  notifying  them  of  the  member's  absmioe;  his  /  her  personal  effects  should  be 
collected,  inventoried,  and  placed  in  safekeq>ing,  prqMure  NAVCOMPT  3060. 

5.  Upon  return  of  a  member  gone  less  than  30  daj^,  oonq>lete  the 
NAVPERS  601-6R  and  decide  what  type,  if  any,  discfylinaxy  action  will  be  taken. 

6.  If  the  member  is  gone  30  days,  he  /  she  is  declared  a  deserter. 
This  may  be  done  earlier  if  there  is  an  indication  the  membm*  has  no  intention  to 
return.  The  following  documents  should  be  prepared  and  actions  taken: 

a  Deserter  message; 

b.  DD  Form  553  (Absentee  Wanted  the  Armed  Faroes); 

c.  charge  sheet  DD  Form  458  (charge  violation  of  Artide  85, 
UC!MJ;  prefer  and  receive  charges  only;  do  not  refer); 
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d.  any  evidence  of  desertion  should  be  gathered  (such  as 
witness  statements,  pending  incident  complaint  reports,  restriction  orders,  any 
relevant  message  traffic,  and  any  documentation  of  other  pending  disc^linaxy  action); 
and 

e.  obtain  health,  dental,  and  pay  records. 

7.  If  member  is  gone  180  days,  send  the  following  to  BUPERS: 

a.  Service  record  (including  the  page  601-6R,  original  diarge 
sheet,  and  restriction  orders); 

b.  health  record; 

c.  dental  record;  and 

d.  pay  record. 

8.  After  180  days,  send  the  personal  effects  to  Naval  Supply  Center, 
Oakland,  CA,  or  Supply  Annex,  VfiUiamsburg;  VA. 

9.  A  deserter  file  should  be  retained  by  the  command.  It  should 
mdude  the  following: 

a.  Certified  copy  of  the  charge  sheet; 

b.  oertiGed  copy  of  the  restriction  order; 

c.  ris^t  side  of  the  service  record  (SRB); 

d.  copy  of  page  601-6R; 

e.  performance  evaluations; 

f.  last  leave  and  earning  statement  (LES); 

g.  copy  of  DD  553; 

h.  copy  of  deserter  message;  and 

i  ai^  other  relevant  messages. 

10.  Upon  return  of  a  member  firom  UA,  prq)are  page  IS  documenting 

return. 
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11.  Upon  return  of  a  member  firom  UA  over  24  hours,  but  less  than 
10  dasrs,  complete  page  601-6B— sending  fourth  copy  to  disbursing.  This  starts 
member's  pay. 

12.  Upon  return  of  a  member  firom  UA  over  10  days,  but  less  than  30 
days,  complete  page  601-6R;  prepare  letter  to  NOK  notifying  them  of  member's 
return. 


13.  Upon  return  of  a  member  from  UA  over  30  da3rB,  complete  page 
601-6R;  prepare  lettmr  to  NOK  notifying  them  of  member's  return;  and  prepare 
return  deserter  message  if  not  done  fay  an  intermediate  command. 


3029  MARINE  CORPS 

A.  References 

1.  MCO  P5800.8,  Marine  Corps  Manual  for  L^al  Administration 
(LEGADMINMAN),  Chapter  5 

2.  MCO  P1080.35  (PRIM) 

3.  MCO  P4050.38,  Marine  Corps  Personal  Effects  and  Baggage 
Manual 

4.  MCO  P1070.12,  Marine  Corps  Individual  Records  and 
Administration  Manual  (IRAM) 

5.  MCX)  P5512.ll,  Uniformed  Service  Identification  and  Privilege 
Card,  DD  Form  1173 

6.  MCO  P11000.17,  Reed  Property  Facilities  Manual^  VoL  X 

B.  Checklist 

1.  UA  entiy  (in  excess  of  24  hours)  run  on  unit  diary. 

2.  Page  12  SEIB  "to  UA"  entry  made  GRAM  4015). 

3.  Inventory  of  government  and  personal  property  of  absentee 
accomplished  within  24  hoiurs. 

4.  After  48th  hour  of  absence,  the  (X)  tel^honed  NOK  (if  not  in 
CX)NUS,  only  if  dependents  reside  locally). 
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5.  Prior  to  IQth  day  of  UA,  letter  mailed  to  NOK  and  copy  filed  on 
document  aide  of  SRB  (fig.  5-1,  LEGADMDOdAN). 

6.  Prepare  charge  sheet  through  block  IV  prior  to  31st  day  of 
absence  for  violation  of  article  85  and  all  other  known  charges: 

a.  Charges  sworn  to,  block  HI; 

b.  receipted  for  in  block  IV;  and 

a  original  placed  on  document  side  of  SRB. 

7.  Unit  diary  entry  run  declaring  deserter  status  and  drofq>ing  firom 
roles  to  desertion  on  31st  day. 

8.  SRB  pages  3,  12,  and  23  completed  per  IRAM: 

a.  Chronolc^cal  record  (page  3); 

b.  offenses  and  punishments  (page  12)  administratively 
declaring  deserter  status  and  dropping  firom  roUs;  and 

c  markings  page  (page  23). 

9.  DD  553  prepared  and  distributed  (per  para.  5002  of  LEG- 
ADMINMAN): 

a.  Date  published  matches  that  of  page  12  entiy  date 
(normally  31st  day  of  UA); 

b.  if  insufficient  information,  priority  message  sent  to 

MMRB-10; 

c.  if  incomplete  information,  permission  requested  firom 

MHL-30;  and 

d.  original  sent  to  CMC  (MHL-30)  (Report  Symbol  MC-5800- 
01)  within  seven  days  of  administrative  declaration  of  desertion  on  page  12. 

10.  DD  553  distributed  inroperly  (para.  5002.2e(4)  LEGADMINMAN): 

a.  Ck)py  on  document  side  of  SRB; 

b.  copy  to  NOK  and  aU  known  associates; 
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c.  copy  to  each  chief  of  police  and  county  aheriff  in  area  of 
civilian  addressees  of  DD  553;  and 

d.  copy  to  units  assigned  admin  responsibility  and  appropriate 
area  pohoe  (see  MCX)  5800.10). 

11.  If  deserter  has  depen<tents,  see  para.  5004  of  LEGADMINMAN: 

a.  Retrieved  dq)endent  ID  cards; 

b.  if  not  surrendered,  notity  local  medical  facilities  and 

military  activities; 

c.  a  terminate  DD  1172  submitted  to  DEFERS;  and 

d.  dependents  directed  to  vacate  quarters. 

12.  Return  of  deserter  within  91  days: 

a.  "From  UA"  entry  made  in  diaiy; 

b.  page  12  entry  recording  date,  hour,  and  drcumstanoes  of 
return  to  military  control  (see  4015  of  IRAM); 

c.  page  12  SRB  entry  made  removing  mark  of  desertion  (not 
removed  if  apprehended  and  /  or  convicted  1^  dvU  authorities  except  as  per 
LEGADMINMAN);  and 

d.  if  mark  of  desertion  removed,  notify  disbursing  office  in 
writing  of  removal  per  LEGADMINMAN. 

13.  If  no  return  by  91st  day  of  absence: 

a.  Audit  of  SRB,  pages  3,  12,  and  23  completed  and  entries 

correct;  and 


b.  charge  sheet  on  document  side  correctly  receipts  for  charge 
prior  to  page  12  date  accused  drcq)ped  firom  roUs  (if  not,  redo). 


m 


Naval  Justice  School 
Poblication 


30-27 


SJADesklKKric 

Bev.a/M 


Part  V  -  Bfilitary  Justice 


APPENDIX  A 

FRATERNIZATION  CASES 

United  States  v.  Adams,  19  M J.  996  (A.CJJ.R.  1985) 

United  States  v.  Adames,  21  MJ.  465  (CJilA.  1986) 

United  States  v.  Arthen,  32  M.J.  541  (AJP.CJJ.R  1990) 

United  States  v.  Baker,  N.M.CJkf .  84-4043  (30  August  1985) 
United  States  v.  Calloway,  21  M J.  770  (ACJkl.R.  1986) 

United  States  v.  Cantu,  22  MJ.  819  (NJJ.CJJ.R.  1986) 

United  States  v.  Carter,  23  MJ.  683  (N31CJil.R.  1986) 

United  States  v.  Clarke,  25  M J.  631  (ACJti.R.  1987) 

United  States  v.  Conn,  6  MJ.  351  (CJJA.  1979) 

United  States  v.  Cottrdl,  32  MJ.  675  (AF.CJJ.R.  1991) 

United  States  v.  Fox,  34  M  J.  99  (CiidA.  1992) 

United  States  v.  Free,  14  CJJ.R  466  (N3.R  1953) 

United  States  v.  Graham,  9  M J.  556  (N.CJJ.R  1980) 

United  States  v.  Hoard,  12  M  J.  563  (AC.M.R  1981) 

United  Stores  v.  Jefferson,  21  M^.  203  (C.MA.  1986) 

United  States  v.  Johanns,  20  M J.  155  (CJJA.  1985) 

United  States  v.  Livingston,  8  C.M.R  206  (A3.R.  1952) 

United  States  v.  Lovejoy,  42  CJ^.R  210  (CJJA.  1970) 

United  States  u.  Lowery,  21  MJ.  998  (ACJJ.R  1986) 

United  States  v.  March,  32  M  J.  740  (A.CJM.R  1991) 

United  States  u.  Mayfield,  21  MJ.  418  (CJSIA  1986) 

United  States  v.  McFarlin,  19  M  J.  790  (ACJyI.R  1985) 

United  States  v.  Means,  10  M J.  162  (C.MA.  1981) 

United  States  v.  Moultak,  21  M  J.  822  (N.M.CJM.R  1985),  affd, 
24  M J.  316  (C.MA.  1987) 

United  States  v.  Nelson,  22  M  J.  550  (ACJM.R  1986) 

Parker  v.  Levy,  417  U.S.  733  (1974) 

United  States  v.  Parini,  12  MJ.  679  (ACJil.R  1981) 

United  States  v.  Parrillo,  31  M  J.  886  (AF.CJ1I.R  1990) 

United  States  v.  Pitasi,  44  C.M.R  31  iCMA.  1971) 

United  States  v.  Rodriquez,  18  MJ.  363  (CJMA.  1984) 

United  States  v.  Serino,  24  M  J.  848  (A.F.C.M.R  1987) 

United  States  v.  Smith,  18  M.J.  786  6^Af.C.M.R  1984) 

Stanton  v.  Froehlke,  390  F.  Supp.  503  (D.D.C.  1975) 

United  States  v.  Stocken,  17  M  J.  826  (AC.M.R  1984) 

United  States  v.  Tedder,  18  MJ.  777  (NM.CM.R  1984),  affd, 
24  M  J.  176  (C.MA.  1987) 

United  States  v.  Van  Steenwyk,  21  M.J.  795  (NM.C.M.R  1985) 
United  States  v.  Wales,  31  MJ.  301  (C.MA.  1990) 

United  States  v.  Wilson,  32  C.M.R  517  (C.MA.  1962) 
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APPENDIX  B 

DBINALXSIS  CONSENT  FOBM 

I, _ ,  have  been  requested  to  provide  a  urine  8anq>le.  I  have  been 

advised  that: 

(1)  I  am  suspected  of  having  unlawfully  used  drugs; 

(2)  I  may  decline  to  consent  to  provide  a  sample  of  my  urine  for  testing  and 

(3)  If  a  sample  is  provided,  any  evidence  of  drug  use  resulting  frmn 
urinalysis  testing  may  be  used  against  me  in  a  court-martial. 

I  consent  to  provide  a  sample  of  my  urine.  Hus  consent  is  given  fireely  and 
voluntarily  by  me,  and  without  any  promises  or  threats  having  been  made  to  me  or 
pressure  or  coercion  of  any  kind  having  been  used  against  me. 

Signature 

Date 

Witness'  Signature 
Date 
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APPENDIX  C 
DRUG  SCREENING  LABS 


Address 

Commanding  Offiom: 

Navy  Drug  Screening  Laboratoiy 
Naval  Air  Station 
JacksonviUe,  FL  32214-5240 

Commanding  Officer 

Navy  Drug  Screening  Laboratoiy 

Bldg.  38-H 

Great  Lakes,  IL  60088-5223 

Commanding  Officer 
Navy  Drug  Screening  Laboratory 
Naval  Air  Station,  Bldg.  S-33 
Norfolk,  VA  23511-6295 

Commanding  Officer 
Navy  Drug  Screening  Laboratory 
Bldg.  65,  8750  Mountain  Blvd. 
Oakland,  CA  94627-5050 

Commanding  Officer 
Navy  Drug  Screening  Laboratoiy 
Naval  Hospital,  Bldg.  26-2B 
San  Diego,  CA  92134-6900 


Tel^hone  /  Message  Address 
DSN:  942-7760 

Commercial:  (904)777-7760/7761 
NAVDRUGLAB  JACKSONVILLE  FL 
FL//JJJ// 

DSN:  792-3701 
Commercial:  (312)688-6862 
NAVDRUGLAB  GREAT  LAKES  IL 
ly/JJJ// 

DSN:  564-8089 

Commercial:  (804)444-8120/8089 
NAVDRUGLAB  NORFOLK  VA 
VA//JJJ// 

DSN:  855-6184 

Commercial:  (415)633-6175-6176 
NAVDRUGLAB  OAKLAND  CA 
CA//JJJ// 

DSN:  522-9372 
Commercial:  (619)532-2349 
NAVDRUGLAB  SAN  DIEGO  CA 
CA//JJJ// 


AREAS  OF  RESPONSIBILnY 


NDSL  Jacksonville:  Those  units  designated  by  CINCLANTFLT  or  CMC  and  those 
undesignated  units  in  geographic  proximity. 

NDSL  Great  Lakes:  All  activities  assigned  to  CNET,  all  USMC  accession  points  as 
designated  by  CMC,  and  selected  naval  activities  located  in  the  Great  Lakes  area. 

NDSL  Norfolk:  Those  units  designated  by  CINCLANTFLT,  CMC,  or 

CINCUSNAVEUR  and  those  undesignated  units  in  geographic  proximity. 

NDSL  Oakland:  Those  units  designat^  b3^  CINCPACFLT  or  CMC  and  those 
undesignated  units  in  geographic  proximity. 

NDSL  San  Diego:  Those  units  designated  by  CINCPACFLT  or  CMC  and  those 
undesignated  units  m  geographic  proxiinity. 
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NJP, 

Basis  finr 

SCM, 

admin 

Basis  for 

BASIS  FOR  URINALYSIS  /  USE  OF  RESULTS 

SPCM, 

GSM 

sep'n 

OTH 

Search  or  Seizure 

Probable  Cause 

Member's  Consent 

YES 

YES 

YES 

Inspections 

Random  or  Unit  Sweep 

YES 

YES 

YES 

Valid  Medical  PuriMses 

YES 

YES 

YES 

Fitness  for  Duly 

Mishap  /  Safety  Investigation 

NO 

NO 

NO 

AU  other  Competency  Exams 

NO 

YES 

NO 

Service  Directed 

YES 

YES 

YES 

Rehab.  Facility  Staff 

NO 

YES 

NO 

Drug  /  Alcohol  Rehab.  Testing 

YES 

YES 

YES 

PCS  Overseas,  Brigs,  "A"  School 

Accession  testing 

NO 

YES 

NO 

SOURCE:  i^qpendix  A  to  Endosuie  (4) 
OPNAVINST  5350.4B 


APPENDIX  D 

USE  OF  UBINALTSIS  BESULTS 


Naval  Jiuiioe  School 
Pnblicatioii 


30-31 


SJADeddbook 

Bav.ai/M 


BeemTing  TMal  Imum 


APPENDIX  F 

SABO^  UriTER  NOTIFnNG  NEXT  OF  KIN  OF  RETIJBN  FROM  UA 


DEPARIMENT  OF  THE  NAVY 
USS  NEVERSAIL  (AS  00) 
FPOAE  09501 


1610 

00 

Date 


Mr.  &  Mrs.  Ronald  Jones 

235  Long  Street 

Los  Angeles,  GA  14790-9999 

Dear  Bfr.  and  Bte.  Jones: 

Please  be  advised  that  your  son,  Yeoman  Hiiid  Class  Fred  Paul  Jcmes,  was  returned 
to  USS  NEVERSAIL  (AS  00),  on  December  24, 19CY.  You  may  write  to  your  son  at 
the  above  address. 


Sinoerely, 

A.B.  SEAWEED 
Captain,  U.S.  Navy 
Commanding  Officer 


Cqpy  to: 

dndude  name  and  address  of  Reserve  chaplain  who  was  originally  notified  in  the 
Letter  of  Notification  sent  out  on  10th  day) 

Example: 

Bee  U.  Humble 
IXDR,  CHC,  USNR 
1  Way  Street 
Upview,CA  12345-6789 

[UPON  RETURN  OF  ABSENTEE  TO  PARENT  COMMAND,  PREPARE 
A  LETTER  NOnFYING  NOK  OF  MEMBER'S  RETURN  -  NO 
SPECIFIC  LANGUAGE  IS  DICTATED  BY  MILPERSBAAN. 
LANGUAGE  OF  LETTER  IS  LEFT  TO  DISCRETION  OF  PARENT 
COMMAND.  WERECOMMENDTHATTHISLETTERNOTBESENT 
UNTIL  THE  ABSENTEE  IS  PHYSICALLY  BACK  ON  BOARD  THE 
COMMAND.  SEEMILPERSMAN3430200.1.C] 
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CHAPTER  THIRTY-ONE 


POST-TRIAL  REVIEW  AND  APPELLATE  PROCEDURES 

Section  Page 

3101  Overview  . 31-1 

3102  Post-Trial  Sessions  Under  R.CJd.  1102  . 31-1 
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CHAPTER  THIRTY-ONE 


POST-TRIAL  REVIEW  AND  APPELLATE  PROCEDURES 
3101  OVERVIEW 

This  chapter  discusses  the  general  sequence  of  events  in  the  post-trial 
court-nuortial  review  process,  highlightang  the  SJAs  responsibilities.  References 


include: 

A. 

UCMJ,  Arts.  57,  62,  66,  67,  69,  71 

B. 

RCJII.  908,  1101-1112,  1114, 1201-1205 

C. 

JAGMAN,  §§  0151-0156,  0162,  0163 

D. 

28  U.S.C.  4  1259 

E. 

JAG  /  CX)MNAVLEGSVCCX)MINST  5814.1 

Note'.  SJAs  must  use  enclosures  (4)  and  (6)  of  reference  E  to  assist  in 
the  preparation  of  their  recommendations,  the  convening  authority’s 
action,  and  the  promulgating  order. 


8102  POST-TRIAL  SESSIONS  UNDER  R.C  J1 1102 

A.  Timiny  and  powers.  The  militaiy  judge  (MJ)  may  call  a  post-trial 
session  before  the  record  is  authenticated  to  consider  newly  discovered  evidence  and, 
in  proper  cases,  may  set  aside  findings  of  guilty  and  the  sentence.  United  States  v. 
Scoff,  29  M  J.  60  (CJd  A.  1989).  Proceedings  in  revision  may  be  conducted  to  correct 
an  apparent  error,  omission,  or  improper  or  inconsistent  action  fay  the  court-martial. 
Hie  CA  may  direct  an  article  39(a)  session  before  taking  initial  action,  or  an3rtime  if 
authorized  fay  a  reviewing  authority,  to  inquire  into  and  resolve  any  matter  edikh 
arises  after  trial  and  whi^  substantially  affects  the  legal  sufficiency  cS  any  finding 
of  guilty  or  the  sentence.  The  MJ  sliall  take  such  action  as  may  be  sqppropriate. 
Article  39(a)  proceedings  shall  be  conducted  in  the  presence  of  the  accused.  United 
States  V.  Caruth,  6  M  J.  184  (QMJl  1979). 


NnvaUnstioe  Scbtool  8JA  Deskbook 

Publication  81-1  Rev.  3/34 


Part  V  >  Military  Justice 


B.  Limitations.  Post-trial  sessions  cannot  increase  the  severity  of  a 
sentence  unless  the  sentence  is  mandatory,  reconsider  a  finding  of  not  guilty  as  to  a 
specification,  or  reconsider  a  finding  of  not  guilty  as  to  a  charge — unless  a  ^ding  of 
guilty  to  some  other  article  is  supported  by  a  finding  as  to  a  q}ecification.  United 
States  V.  Jordan,  32  MJ^.  672  (A.F.CJd.R.  1991)  (MJ  erred  in  entering  findings  of 
guilty  on  two  specifications;  should  have  hdid  a  post-trial  session);  United  States  v. 
Wilson,  27  M 555  (A.CJil.R.  1988)  CTC  failed  to  administer  oath  to  two  enlisted 
panel  members;  MJ  held  a  proceeding  in  revision);  United  StaUs  v.  Baker,  32  M J*. 
290  (CJMA.  1991)  ^)ost-trial  39(a)  session  to  correct  the  omission  in  sentmice 
announcement;  the  president  failed  to  announce  the  adjudged  DD  was  error,  so  held 
to  avoid  the  appearance  of  unlawful  command  influence). 


8103  PREPARATION  OF  THE  RECORD  OF  TRIAL  (ROD 

Article  54,  UCMJ,  requires  every  court-martial  to  keep  a  record  of  the 

inrooeedings. 

A.  Verbatim.  The  SOT  must  be  verbatim  if  a  B(}D  has  been  adjudged  or 
any  portion  of  the  sentence  a4iu<4^  exceeds  a  punishment  whidi  may  be  a4)udged 
by  an  SPC!M.  Executive  Ordm*  12708,  Amendments  to  the  Manual  for  Courts- 
Martial,  United  States,  1984  (23  Mar.  1990)  [hereinafter  Exec.  Order  12708]).  United 
States  V.  Alston,  30  M  J.  969  (NM.CM.R.  1^0)  (verbatim  means  entirety  verbatim); 
United  States  v.  Harmon,  29  M  J.  732  (A.F.CMi.R.  1989)  (tape  recordcsr  failure; 
burden  on  government  to  rebut  presumption  of  prejudice);  United  States  v.  Sneed, 
32  M  J.  537  (A.F.C.M.R.  1990)  (DC  argues  ex  parte  motion  telephonicalty  to  the  MJ; 
TC  rebutted  presumption);  United  States  v.  Kyle,  32  M.J.  724  (A.F.CM.R  1991) 
(documents  reviewed  in  camera  must  be  sealed  and  attadied  to  the  ROD.  Section 
3122,  supra,  includes  a  discussion  of  firequent  errors  in  ROT  preparation. 

B.  Authentication.  Article  54(a),  UCMJ,  requires  authentication  by  the  MJ 
unless  (8)he  is  dead,  disabled,  or  absent  United  States  v.  Cruz-Rijas,  1 M  J.  429 
(CMwA.  1976).  TC  may  authenticate  the  ROT  only  if  the  MJ  is  genuinely  unavailable 
for  a  lengthy  period  of  time.  United  Stales  v.  Lott,  9  M  J.  70  (CM  A  1980)  (PCS  to 
distant  duty  station  qualifies);  United  States  v.  Walker,  20  MJ.  971  (NM.CM.R. 
1985)  (30-day  leave  is  a  prolonged  absence).  A  statement  of  the  reasons  for 
substitute  authentication  should  be  included  in  the  ROT.  If  multiple  judges  are  on 
the  record,  each  must  authenticate  their  portion.  United  States  v.  Martinez,  27  M  J. 
730  (A.C.M.R.  1988).  If  the  authenticated  ROT  is  lost,  produce  a  new  ROT  for 
authentication.  An  authenticated  ROT  can  be  corrected  only  by  the  certificate  of 
correction  process. 
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3104  SUBMISSION  OF  R.CJd.  1105  MATTERS 

After  the  ROT  is  authenticated,  the  accused  will  be  served  with  a  copy; 
the  accused's  receipt  for  the  copy  must  be  atteched  to  the  original  ROT.  The  accused 
must  be  served  well  before  the  CA's  action.  The  accused  is  also  given  the  opportunity 
to  submit  matters  which  may  affect  the  CA's  action.  This  R.C.M.  1105  clemency 
letter  may  include  clemency  recommendations,  matters  in  mitigation  not  in  the 
record,  and  allegations  of  error.  The  matters  need  not  be  in  writing.  United  States 
V.  Davis,  29  M.J.  1004  (AF.C.M.R  1990),  33  M J.  13  (CM-A  1991)  (CA  should 

have  considered  the  accused's  35-minute  videotaped  statement  recounting  his 
experiences  of  sexual  molestation  as  a  diild,  despite  seemin^y  restrictive  language 
of  R.C.M.  1105).  This  option  must  be  zeroised  within  10  days  of  service  of  the 
authenticated  ROT  in  the  case  of  a  GCM  or  SPCM,  and  within  seven  days  after  the 
sentence  of  an  SCM  is  announced. 


3105  RECOMMENDATION  OF  THE  SJA  OR  LEGAL  OFFICER  UNDER 

ILCM.  1106 

Before  the  CA  can  act  on  any  GCM  /  BCD-SPCM  case,  the  SJA  or  the 
legal  officer  (LO)  must  submit  a  written  recommendation  to  assist  the  CA  in  making 
an  appropriate  disposition. 

A  QualificatioTis.  An  officer  is  disqualified  from  preparing  a  post-trial 
recommendation  if  the  officer's  actions  before  or  during  trial  appear  to  create  a  risk 
that  the  officer  wiU  be  unable  to  evaluate  the  evidence  objectively  and  impartially. 
United  States  v.  Decker,  15  M.J.  416  (CM  A.  1983)  (SJA  who  obtained  immunity  or 
clemency  for  a  witness  in  the  case  held  not  disqualified);  Unit&i  States  v.  Grinter, 
28  M  J.  840  (AF.C.M.R.  1989)  (officer  initially  appointed  as  article  32  investigative 
officer  (10)  was  disqualified  even  though  investigation  was  waived). 

B.  Contents.  The  recommendation  shall  contain  the  findings  and  sentence 
adjudged,  a  summaiy  of  the  accused's  service  record,  the  nature  and  duration  of  any 
pretrial  restraint,  any  pretrial  agreement  obligations,  any  recommendations  by  the 
MJ,  a  specific  recommendation  as  to  action  to  be  taken,  and,  if  prepared  by  an  SJA, 
a  response  to  any  allegation  of  legal  error  raised  in  the  accused's  R.C.M.  1105  letter. 
Neither  the  SJA  nor  the  LO,  however,  is  required  to  examine  the  record  for  legal 
error  [R.C.M.  1106(d)(4)].  If  the  SJA  deems  it  sq>propriate  to  take  corrective  action 
on  findings  or  sentence,  or  if  the  accused  alleges  a  legal  error  in  the  matters 
submitted  imder  R.C.M.  1105,  the  SJA  must  state  an  opinion  as  to  the  need  for 
corrective  action.  No  anal3rsis  or  rationale  is  required  to  be  included.  United  States 
V.  Keck,  22  M  J.  755  (N.M.C.M.R.  1986).  The  SJA  must  respond  even  if  the  DC  states 
the  issue  inartfuUy.  United  States  v.  Hill,  27  M.J.  293  (C.MA.  1988).  The  JAG 
Manual  provides  a  sample  form  at  appendix  A-l-k. 
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C.  Exceptions  to  the  Tequirement.  No  recommendation  is  needed  for 
complete  acquittals  or  other  final  terminations  without  findingps.  This  now  includes 
findings  of  not  guilty  only  by  reason  of  lack  of  mental  responsibility.  Exec.  Order 
12708  amending  R.C.M.  1106(e). 

D.  Service  on  defense  for  R.C.M.  1106  response.  Before  forwarding  the 
recommendation  to  the  CA«  the  SJA  /  IX)  shall  serve  a  copy  on  the  DC  and  the 
accused.  If  it  is  impracticable  to  serve  the  accused,  his  /  hm*  copy  shall  be  forwarded 
to  the  DC.  A  statement  shall  be  attached  to  the  record  explaining  why  the  accused 
was  not  personally  served.  DC  shall  be  aUowed  10  da}^  to  respond  to  the 
recommendation  (20  additional  days  may  be  granted  for  a  refuse).  Failure  of  DC 
to  submit  a  timely  response  may  waive  certain  errors  in  the  recommendation,  mccept 
plain  error.  United  States  v.  Huffman,  25  M.J.  758  (NM.CM.R.  1987)  (plain  error 
where  findings  and  sentence  were  erroneously  rq>orted).  If  DCs  response  contains 
an  allegation  of  legal  error,  the  SJA  must  respond  to  it. 

E.  Addenda.  R.C.M.  1106(f)(7)  provides  that  the  SJA /IX)  may  supplement 
his  /  her  recommendation  based  upon  DCs  response.  DC  miist  be  served  with  any 
supplement  containing  new  matter  and  be  given  an  opportunify  to  comment.  United 
States  V.  Anderson,  25  MJ.  342  (CJdA  1987).  The  same  time  periods  apply. 
Serving  the  accused  as  well  is  a  safe  practice. 


3106  CA's  ACTION 

The  first  official  action  to  be  taken  with  respect  to  the  results  of  a  trial 
is  the  CA's  action,  which  will,  as  a  practical  matter,  be  drafted  by  the  SJA  /  IX)  per 
the  CA's  wishes.  The  responsibility  for  the  CA's  action  cannot  be  delegated.  In 
exceptional  circumstances,  JAGMAN,  §  0145  authorizes  the  CA  to  forward  the  case 
to  a  specifically  designated  officer  exerdsing  general  court-martial  authority  (GCMA) 
with  a  statement  of  the  reasons  why  the  CA  is  imable  to  act  (e.g.,  CA  was  a  witness 
for  the  prosecution  on  a  disputed  issue  or  became  an  accuser  after  referral). 

A.  Before  the  action.  Before  taking  action,  the  CA  shall  consider  the  result 
of  trial,  the  SJA  /  LO  recommendation  when  required,  and  any  matter  submitted  hy 
the  accused  pursuant  to  R.C.M.  1105  (demenqy  letter)  and  1106  (response  to  SJA  / 
IX)  recommendation).  [R.C.M.  1107(b)(3)(A)].  The  C.M.A.  recommends  listing  each 
endosure  (petitions  for  demency,  etc.)  that  goes  to  the  CA  on  the  post-trial 
recommendation  /  addendum  or  having  the  CA  initial  and  date  all  documents.  United 
States  V.  Craig,  28  MJT.  321  (C.M.A.  1989).  The  CA  may  also  consider  any  other 
appropriate  matter,  induding  matters  outside  the  ROT.  United  States  v.  Due, 
21  M  J.  431  (C.M  A.  1986).  Any  matter  considered  firom  outside  the  ROT,  of  which 
the  accused  is  not  reasonably  aware  and  is  of  an  adverse  nature,  must  be  disclosed 
to  the  accused  to  provide  an  opportunity  for  his  /  her  rebuttal  [R().M.  1107(b)(3)(B)]. 
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United  States  v.  Groves,  30  M.J.  811  (AC.M.R.  1990)  (upheld  SJA's  argument  of  the 
accused's  "probable  involvement  in  other  misconduct"  as  a  basis  for  rejecting  the 
judge's  recommendation  to  suspend  the  BCD);  United  States  v.  Rich,  26  M  518 
(AC.M.R  1988)  (include  any  recommendations  by  the  MJ);  United  States  v.  Heirs, 
29  M J.  68  (C.MA.  1989)  (SJA  cannot  refer  to  accused's  statements  during 
improvident  guilty  plea). 

B.  Action  on  findings  and  sentence.  Althou^  the  CA  must  take  action  on 
any  sentence  awarded,  (s)he  is  not  required  to  review  the  case  for  legal  errors  or 
factual  sufficiency.  Consequently,  any  action  taken  on  findings  (i.e.,  disapproval  of 
an  LIO)  is  discretionary  under  R.C.M.  1107.  United  States  v.  McKnigkt,  30  M.J.  205 
(C.M  A.  1990)  (CA  could  disregard  SJA's  opinion  that  the  evidence  was  insufficient 
as  to  a  charge  and  its  specification  without  stating  reasons).  Provided  the  sentence 
is  within  the  jurisdiction  of  the  court-martial  and  does  not  exceed  the  maximum 
limitations  prescribed  for  each  offense,  the  sentence  is  legal  and  may  be  iq)proved  by 
the  CA  In  the  alternative,  the  CA  may  disapprove  the  sentence,  in  whole  or  in  part, 
or  may  reduce  or  change  the  nature  of  the  sentence  so  long  as  the  sentence  approved 
is  not  greater  or  more  severe  than  the  sentence  adjudged.  The  CA  may  reduce  a 
mandatory  sentence  ac(judged.  United  States  v.  Bono,  26  M  J.  240  (C.M  A  1988) 

C.  Timing.  The  CA  cannot  act  before  the  R.C.M.  1105(c)  time  periods  have 
expired  or  submissions  have  been  waived.  The  CA  may  not  take  action  to  approve  a 
sentence  of  an  accused  who  lacks  the  capacity  to  understand  or  cooperate  in 
post-trial  proceedings.  If  an  error  is  discovered  after  action  is  taken,  inform  hi^er 
headquarters.  Action  by  the  CA  is  a  nullity.  United  States  v.  Murphy,  26  M  658 
(N.M.C.M.R  1988). 

D.  Mitigation.  The  CA  may  mitigate  the  sentence  by  reducing  it  in  quantity 
(e.g.,  4  months  confinement  to  2  months  confinement)  or  by  reducing  it  in  quality 
(e.g.,  30  days  confinement  to  30  da3rs  restriction).  When  mitigating  forfeitures,  the 
duration  and  amoimt  may  be  changed  so  long  as  the  total  amount  forfeited  is  not 
increased  and  neither  the  amount  nor  duration  exceeds  the  limits  of  the  jurisdiction 
of  the  court-martial. 

E.  Commutation.  The  CA  may  commute  a  sentence  by  changing  a 
punishment  to  one  of  a  different  Gess  severe)  nature  (e.g.,  BCD  to  6  months 
confinement,  not  12).  WaUer  v.  Swift,  30  M.J.  139  (C.M A  1990). 

F.  Suspension.  After  the  sentence  is  approved,  the  CA  may  suspend  the 
execution  of  any  portion  of  the  sentence  per  R.C.M.  1108.  This  grants  the  accused 
a  specified  probationary  period  during  which  the  suspended  part  of  the  approved 
sentence  is  not  executed.  The  suspended  sentence  will  be  remitted,  if  not  sooner 
vacated,  upon  completion  of  the  specified  probationary  period.  If  the  accused  commits 
an  act  of  misconduct  during  the  probationary  period,  a  hearing  may  be  held  and  the 
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suspension  vacated.  The  procedural  rules  and  hearing  requirements  are  specified  in 
R.C.M.  1109,  and  discussed  in  more  detail  at  the  end  of  this  chapter. 

G.  Content  of  CA's  action.  Appendix  16,  MCM,  contains  sample  forms  of 
action  for  an  SCM,  SPCM,  and  a  GCM.  Strict  adherence  to  the  forms  is  advised. 

H.  Execution  of  sentence.  An  order  executing  the  sentence  directs  that  the 
sentence  be  carried  out.  No  sentence  may  be  executed  by  the  CA  unless,  and  until, 
it  is  sq)proved.  Once  approved,  every  part  of  the  sentence,  except  for  a  punitive 
discharge,  dismissal,  or  death,  may  be  mcecuted  by  the  CA  in  the  initial  action.  A 
suspended  sentence  is  approved,  but  not  executed  [R.C.M.  1113(a-b)]. 

1.  Confinement.  As  with  other  kinds  of  punishments,  confinement 
is  not  executed  until  CA's  action.  Nevertheless,  a  sentence  of  confinement  will  run 
firom  the  date  it  is  adjudged  by  the  court,  whether  or  not  the  accused  is  placed  in 
post-trial  confinement,  unless  the  sentence  to  confinement  is  deferred  [R.CJd. 
1113(d)(2)].  Since  post-trial  confinement  is  not  the  result  of  an  executed  sentence, 
the  accused  may  not  be  placed  in  such  a  status  on  the  basis  of  court-martial  sentence 
alone.  A  confinement  order  firom  the  CO  is  required.  This  authority  may  be 
delegated  to  the  TC  [R.C.M.  1101(b)(2)].  If  confinement  is  ordered  esmcuted,  the  CA 
shall  designate  the  place  of  confinement  in  the  action.  Under  JAGMAN,  §  0123e,  the 
CA  of  a  court-martial  sentencing  an  accused  to  confinement  is  a  competent  authority 
to  designate  the  place  of  temporary  custody  or  confinement. 

2.  Deferment  of  confinement.  The  accused  may  request  a 
postponement  of  the  running  of  a  sentence  to  confinement.  Unless  the  request  is  in 
writing,  confinement  will  continue  to  run.  The  accused  has  the  burden  of  showing 
that  his  /  her  interests  and  the  interrats  of  the  community  in  release  outweigh  the 
community's  interest  in  confinement.  The  decision  to  defer  is  a  matter  of  command 
discretion;  the  CA  may  consider  "the  command's  immediate  need  for  the  accused"  and 
"the  effect  of  deferment  on  good  order  and  discipline  in  the  command."  The  CA  must 
spedty  why  confinement  is  not  deferred.  Longhofer  v.  Hilbert^  23  M 755  (AC JL 
1986).  The  CA's  written  action  on  deferment  is  subject  to  judicial  review  for  abuse 
of  discretion.  If  the  request  is  granted,  no  other  form  of  post-trial  restraint  is 
permitted  [R.C.M.  1101(c)(5)]. 

3.  Punitive  discharge,  dismissal,  and  death.  A  punitive  discharge 
may  be  executed  only  by  a  GK}MA  after  review  is  final.  If  more  than  six  months  have 
passed  since  the  approval  of  the  sentence  by  the  CA  the  GCMA  over  the  accused 
shall  consider  the  advice  of  his  /  her  SJA  as  to  whether  retention  of  the  accused 
would  be  in  the  best  interest  of  the  service  [R.CJd.  1113(c)(1)].  Dismissal  may  be 
ordered  executed  only  by  the  Secretary  of  the  Navy  (SECNAV)  or  his  /  her  designee. 
Death  may  be  order^  executed  only  by  the  President  [R.C.M.  1113(c)(l-3)]. 
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I.  Sentence  modification  and  partial  execution.  The  following  action  shows 
the  approval  of  part  of  the  aentence  and  partial  order  of  execution  of  the 
sentence  award^  at  trial.  The  CA  only  iq;)proved  part  of  the  sentence  adjudged  by 
the  court.  The  court  sentenced  the  accused  to  reduction  to  the  grade  of  E-2, 
confinement  for  120  days,  forfeiture  of  $200.00  pay  per  month  for  four  months,  and 
a  BCD.  The  CA  approved  the  reduction  to  E-2  and  the  BCD,  but  s^proved  only  90 
days  of  confinement  and  forfeitures  of  only  $150.00  pay  per  month  for  three  months. 

The  provisions  of  article  58a(a),  automatic  reduction,  are  included  in  this 
case  only  because  the  reduction  awarded  by  the  court  was  from  E-3  to  E-2.  Had  the 
court  reduced  the  accused  to  E-1,  and  that  portion  of  the  sentence  been  approved  and 
ordered  executed,  article  58a(a)  would  no  longer  have  been  explicable. 


3107  PROMULGATING  ORDERS 

A.  After  the  CA  acts  on  the  findings  and  sentence  of  every  SPCM  or  GCM, 
a  promulgating  order  must  be  generated,  normally  by  the  SJA  /  LO,  to  enable  the  CA 
to  publish  the  results  of  trial  and  the  CA's  action.  The  CA's  action  is  alwa3rs 
prepared  first  and  then  entered  verbatim  in  the  promulgating  order.  Any  action 
taken  on  the  case  after  the  initial  CA's  action  (e.g.,  to  execute  a  discharge),  shall  be 
promulgated  in  supplementaiy  orders  (R.CM.  1114;  JAGMAN,  §  0155c). 

B.  The  order  promulgating  the  CA's  action  shall  set  forth:  the  type  of 
court-martial  and  the  command  by  whidi  it  was  convened;  the  charges  and 
specifications,  or  a  summaiy  thereof,  on  which  the  accused  was  arraigned;  the 
accused's  pleas;  the  findings  or  other  disposition  of  each  charge  and  specification;  the 
sentence,  if  any;  and  the  action  of  the  CA  Samples  follow;  see  appendix  17,  MCM. 


3108  SUBSEQUENT  REVIEW  OF  ROT.  The  ROT  of  every  court-martial 
is  reviewed  by  hi|^er  authority. 

A  SCMs  and  non-BCD  SPCMs  (R.CM.  1112,  1201(b)(2);  JAGMAN, 
§  0153).  A  written  review  of  these  cases  will  be  conducted  by  a  judge  advocate  who 
is,  in  most  instances,  the  SJA  to  the  GCMA  and  has  not  been  disqualified  by  acting 
in  the  same  case  as  an  accuser,  10,  member,  MJ,  counsel,  or  otherwise  on  behalf  of 
the  prosecution  or  defense.  The  review  will  address  jurisdiction  over  the  accused, 
whether  each  guilty  finding  is  based  on  a  specification  which  states  an  offense,  and 
whether  the  sentence  is  legal.  The  JA  will  also  respond  to  each  allegation  of  error 
made  in  writing  by  th®  accused.  Generally,  review  of  SCMs  and  non-BCD  SPCMs 
is  final  when  the  JA  completes  his  review.  If  corrective  action  is  recommended, 
however,  a  statement  as  to  appropriate  action,  and  an  opinion  as  to  whether 
corrective  action  is  required  as  a  matter  of  law,  will  be  forwarded  with  the  ROT  to 
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the  GCMA  for  action.  When  the  JA  states  that  ooiTective  action  is  required  as  a 
matter  of  law,  and  the  GCMA  fails  to  take  action  at  least  as  favorable  to  the  accused 
as  that  recommended  by  the  JA,  the  ROT  shaU  be  forwarded  to  the  Judge  Advocate 
General  for  resolution. 

B.  BCDSPCMs  (Arts.  66, 67,  UCMJ;  R.CJM.  1111, 1201-1205).  If  appellate 
review  has  not  been  waived,  all  SPCMs,  induding  a  BCD— whether  suspended  or 
not — will  be  sent  directly  to  JAG  upon  completion  of  IX)  /  SJA  reoommemdation  and 
CA  action  on  the  ROT.  [JAGMAN,  §  0153b(l)(b)].  After  detailing  iq)pellate  defense 
and  government  counsel,  JAG  wiU  refer  the  case  to  NJd.C  Jid.R.  who  will  review  the 
case  and  may  make  fiwditigjR  of  fact  and  law.  After  N M.C  Jd.R.  review,  the  case  may 
be  reviewed  for  errors  in  law  only  by  CM  A. — if  certified  by  JAG  or  if  CM.A.  grants 
the  accused's  petition  for  review.  Finally,  review  by  the  Supreme  Court  of  the  United 
States  is  possible  under  28  U.S.C.  §  1259,  Art  67(a)  (newly  amended)  and  Art  67(h), 
UCMJ  (R.CM.  1205).  On  the  other  hand,  if  the  accused  executes  a  written  waiver 
of  appellate  review,  a  written  review  hy  a  JA  (similar  to  the  review  required  in  SC!M  / 
non-BCD  SPCM  cases)  will  be  required.  In  the  case  of  a  BCD  SP(]IM,  however,  the 
ROT  and  review  must  alwa3rs  be  sent  to  the  GCMA  for  final  action. 

C.  GCSMs  (Arts.  66,  67,  69,  UCMJ;  RCM.  1111,  1201,  1203-1205).  All 
GCM  cases  in  which  the  sentence  as  approved  indudes  a  dismissal,  a  punitive 
discharge,  or  confinement  of  at  least  one  year  will  be  forwarded  to  JAG  and  reviewed 
in  precisely  the  same  way  as  a  BCD  SPCM.  Cases  involving  death  sentences  are 
reviewed  in  a  similar  fashion,  except  that  ireview  by  CMA.  is  mandatory.  Other 
CKDM  cases  (i.e.,  those  not  involving  death,  dismissal,  punitive  discharge,  or 
confinement  of  one  year  or  more)  are  reviewed  by  JAG  imder  Art.  69(a),  UCMJ,  and 
R.CM.  1201(b).  The  JAG  may  modify  or  set  aside  the  findings  or  sentence,  or  both, 
if  any  part  of  the  findings  or  sentence  are  found  to  be  insupportable  in  law  or  if 
reassessment  of  the  sentence  is  sq)propriate.  As  an  alternative  measure,  JAG  may 
forward  the  case  for  review  to  N.M.CM.R.  In  this  latter  case,  however,  no  further 
review  by  C.M.A.  is  possible  unless  the  JAG  so  directs.  Last,  if  the  accused  waives 
appellate  review,  written  review  by  a  JA  is  required.  The  ROT  and  the  JA  review 
must  be  sent  to  ^e  GCMA  for  final  action  if  corrective  action  is  recommended  or  if 
the  sentence  includes  dismissal,  discharge,  or  confinement  for  greator  than  six 
months  (R.C.M.  1112).  There  can  be  no  waiver  of  iq>pellate  review  in  cases  in  whidi 
the  approved  sentence  includes  death  (R.CM.  1110). 


3109  ARTICLE  69(b)  REVIEW  IN  THE  OFFICE  OF  THE  JUDGE 
ADVOCATE  GENERAL  (R.CM.  1201(b)(3);  JAGMAN,  9  0162) 

A.  The  findings  or  sentence,  or  both,  in  a  court-martial  case  that  has  been 
finally  reviewed  (e.g.,  SCM,  SPCM,  or  GCM  reviewed  by  JA  and  acted  upon  by  GCMA 
under  R.C.M.  1112),  but  has  not  been  reviewed  by  N.M.C.M.R.,  may  be  vacated  or 
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modified  by  JAG  on  the  groimds  of  newly  discovered  evidence,  fraud  on  the  oomt, 
lack  of  jurisdiction,  error  prejudicial  to  the  substantial  ri^ts  of  the  accused,  or 
inappropriateness  of  the  sentence. 

B.  If  the  accused  is  still  on  active  duty,  the  application  for  relief  must  be 
submitted  via  the  CO,  the  command  that  convened  the  court,  and  the  GddA  that 
reviewed  the  case  under  Art.  64(a)  or  (b),  UCMJ  (R.C.M.  1112).  Hie  SJA  /  IX) 
attached  to  these  commands  will  most  likely  be  responsible  for  drafting  the  requisite 
endorsements  on  the  application.  The  endorsement  shall  include,  among  other 
things,  information  and  specific  comment  on  the  grounds  for  relief  and  an  opinion  on 
the  merits  of  the  application  (JAGMAN,  §  0153c).  K  the  accused  is  no  longer  on 
active  duty,  the  s^plication  may  be  submitted  directly  to  JAG. 

C.  The  iqiplication  must  be  placed  in  military  chaimels  if  the  applicant  is 
on  active  duty,  or  be  deposited  in  the  mail  if  the  accused  is  no  longer  on  active  duty, 
not  more  than  two  years  after  the  CA  approved  the  sentence. 

D.  Article  69,  UCMJ,  has  been  amended  to  permit  JAG  to  certify  cases  to 
N.M.C.M.R.  when  the  sentence  is  not  subject  to  automatic  review.  This  could  result 
in  NJd.C.M.R.'s  scrutinizing  the  decisions  and  JA's  review  of  SCMs,  non-BCD 
SPCMs  and  BCD  SPCMs,  and  GCMs  where  appellate  review  has  been  waived. 


3110  WAIVER  OR  WITHDRAWAL  OF  APPELLATE  REVIEW  UNDER 

RCAf.  1110 

A.  After  any  GCM,  except  one  in  which  the  approved  sentence  includes 
death,  and  after  any  SPCM  in  which  the  approved  sentence  includes  a  BCD,  the 
accused  may  elect  to  waive  appellate  review. 


B.  The  accused  has  the  right  to  consult  with  counsel  before  submitting  a 
waiver  or  withdrawal.  The  waiver  must  be  in  writing,  attached  to  the  ROT,  and  filed 
with  the  CA  The  written  statement  must  include:  statements  that  accused  and 
counsel  have  discussed  accused's  appellate  ri^ts  and  the  effect  of  waiver  or 
withdrawal  on  those  rij^ts;  statements  that  accused  understands  these  matters;  that 
the  waiver  or  withdrawal  is  submitted  voluntarily;  and  the  signatures  of  accused  and 
coimsel.  Apps.  19  and  20,  MCM,  1984. 

C.  The  accused  may  only  file  a  waiver  within  10  days  after  the  accused  or 
DC  is  served  with  a  copy  of  the  CA's  action.  The  accused  may  file  a  withdrawal  at 
any  time  before  appellate  review  is  completed.  Once  filed  in  substantial  oomplianoe 
with  the  rules,  the  waiver  or  withdrawal  may  not  be  revoked.  C.M.R.  is  not  required 
to  grant  a  motion  to  withdraw.  Instead,  once  a  ROT  has  been  properly  referred  to 
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a  court  for  review,  it  is  then,  within  the  sound  discretion  of  that  court  to  detennine 
whether  the  record  should  be  withdrawn  pursuant  to  Art.  61,  UCMJ.  United  States 
V.  Ross,  32  M J.  715  (C.G.CJd.R  1991). 


3111  RELEASE  FROM  CONFINEMENT  PENDENTE  LITE 

Under  the  All  Writs  Act,  28  U.S.C.  1651,  C  Jd.Rs  and  CMJL  have  the 
authority  to  order  deferment  of  confinement  pending  completion  of  ippellate  review. 
If  the  accused  has  won  a  "favorable  decision"  from  CJyl.R.  and  "the  situation  is  one 
in  which  the  Government  could  establish  a  basis  for  pretrial  confinement  (see  R.CM. 
305),"  then  it  shoxild  have  the  opportunity  to  show  why  the  accused  should  be  kept 
in  confinement  pending  the  completion  of  iq)pellate  review.  This  can  best  be  handled 
by  ordming  a  hearing  before  a  military  judge  or  special  master  for  a  determination 
similar  to  that  for  pretrial  confinement.  Moore  v.  Akins,  30  M  J.  249  (CM.A.  1990). 


3112  POST-TRIAL  PROCESSING  TIME 

A.  From  sentence  to  actioir,  unreasonable  delay  will  be  tested 
for  prejudice.  United  States  v.  Cleuidence,  14  M  J.  17  (CM  A.  1982)  (findings  and 
sentence  set  aside  when  accused  demonstrated  that  he  had  been  specifically 
prejudiced  in  the  pursuit  of  civilian  employment  during  313-day  delay). 

B.  AppeUate  delay.  Delay  in  the  administrative  handling  and  forwarding 
of  the  ROT  to  an  appellate  court  was  examined  in  United  States  v.  Dunbar,  31  MJ. 
70  (C.MA.  1990)  ("Appellant's  case  has  languished  for  1097  days  in  post-trial 
appellate  limbo  without  explanation").  Chief  Judge  Everett's  lead  opinion  identified 
concern  for  a  claim  of  prejudice  other  than  that  which  mig^t  inure  to  an  accused  at 
his  rehearing  or  new  trial  ordered  to  remedy  prejudicial  error  discovered  on  appeaL 
In  cases  involving  "relatively  nonserious  offenses,"  the  court  would  grant  relief  if  the 
accused  demonstrates  that  inexcusable  delay  in  ministerial  handling  of  a  record 
caused  him  personal  suffering  apart  from  that  flowing  from  the  conviction.  Judge 
Cox,  concurring  in  the  result,  preferred  the  test  s^plied  in  United  States  v.  Green, 
4  M  J.  203  (C.M A  1978)  (after  the  CA's  action,  the  case  is  at  the  iqppellate  level; 
dismissal  of  the  charges  is  appropriate  only  when  some  error  in  the  trial  proceedings 
requires  a  rehearing,  appellant  would  be  prejudiced  at  a  rehearing  because  of  the 
delay;  and  no  useful  purpose  would  be  smved  by  continuing  the  proceedings). 
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3113  NEW  TRIAL  (Art.  73,  UCMJ;  R.C Jd.  121(»;  JAGMAN,  S  0163) 

A  Petition.  An  accused  can  petition  JAG  for  a  new  trial  (trial  de  novo), 
even  after  his  /  her  conviction  has  become  final,  by  completion  of  appellate  review. 
JAG  must  receive  the  petition  within  two  years  after  i^proval  by  the  CA  of  the 
court-martial  sentence. 

B.  Groimds.  There  are  only  two  grounds  for  petition:  newly  discovered 
evidence  and  fraud  on  the  court  To  be  considered  newly  discovered,  the  evidence 
must  have  been  discovered  after  the  first  trial  and  petitioner  must  have  eiffircised  due 
diligence  to  discover  it  if  its  existence  could  have  been  known  at  the  time  of  the  first 
trial.  Sufficient  grounds  will  be  found  to  exist  only  if  it  is  established  that  an 
iiyustioe  has  resulted  fix)m  the  findings  or  sentence  and  that  a  new  trial  would 
produce  a  result  substantially  more  favorable  to  the  accused. 


3114  GOVERNMENT  RIGHT  TO  APPEAL  (Art.  62,  UCBU;R.CJL  908; 

JAGINST  5810.2) 

In  any  case  over  which  an  MJ  presides,  and  in  whidi  a  punitive 
discharge  may  be  adjudged,  the  government  may  appeal  a  ruling  which  terminates 
the  proceedings  with  regard  to  a  charge  or  q>ecification  or  which  excludes  evidence 
of  a  fact  material  in  the  proceedings.  The  government,  however,  may  not  appeal  a 
ruling  that  amounts  to  a  finding  of  not  guilty. 

A  TC  decision.  After  an  order  or  ruling  which  is  subject  to  appeal  fay  the 
United  States,  as  described  above,  the  trial  may  not  proceed  as  to  the  affected 
specification  if  TC  requests  a  delay  to  decide  whet  W  to  appeal.  TC  has  72  hours  in 
which  to  make  this  decision  [R.CJd.  908(b)]. 


B.  Notice  of  appeal.  After  coordinating  with  the  Director,  Appellate 
Government  Division,  Navy-Marine  Coips  Appellate  Review  Activity,  TC  may  file  a 
notice  of  appeal  (para.  5.a  of  JAGINST  5810.2).  The  notice  of  ipp^  is  a  written 
document  identifying  the  ruling  or  order  to  be  eppealed  and  the  charges  or 
q)ecifications  affected.  The  notice  of  appeal  should  also  include  a  certification  signed 
by  TC  that  the  appeal  is  not  taken  for  the  purpose  of  delay  and,  if  the  order  or  ruling 
appealed  is  one  which  excludes  evidence,  that  the  evidence  excluded  is  substantial 
proof  of  a  fact  material  to  the  proceeding. 

C.  Documentation.  The  following  documents  must  be  forwarded  to  the 
Director,  Appellate  Government  Division,  Navy-Marine  Corps  Apellate  Review 
Activity,  who  shall  make  the  final  decision  as  to  whether  the  sppeal  shall  be  pursued: 

1.  The  notice  of  sppeal  filed  by  TC; 
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2.  an  i^peal  aubatantiaUy  in  the  form  provided  in  the  Rules  of 
Practice  and  Procedure  of  the  Court  of  Military  Review  induding: 

a.  A  aununaiy  of  the  proceedings; 

b.  a  statement  of  &cts  whidi  were  dedded  by  the  MJ  with 
reiq)ect  to  the  error  assigned  (NJd.CJd^  wiU  be  bound  by  the  judge's  finding  of 
fact); 


c.  the  error  assigned,  foUowed  by  an  argument  supporting  the 
govemmrat's  position  on  each  error,  and 

d.  the  specific  relief  requested; 

3.  an  authenticated  record  ofthe  portion  ofthe  trial  dealing  with  the 
error  allegech  and 

4.  a  letter  of  justification  from  TC  indicating  why  the  iqyeal  is  being 
taken  and  describing  the  antidpated  consequences  should  the  MJ's  position  be  tq>held 
(JAGMAN,  §  0131). 

D.  N.M.C.M.R.  action.  Both  i»rties  will  be  r^reaented  by  sqppeUate 
counsel  before  NM.CJM.R  The  sppeal  will  have  priority  over  all  other  proceedings 
bdbre  the  court.  Unlike  its  normal  soc^  of  review,  N  Jd.CM.R.  may  take  action  on 
the  sq>peal  only  with  respect  to  matters  of  law  [R.C  Jd.  908(c)].  The  accused  may 
petition  a  contrary  ruling  of  NJd.CJd.R.  to  CM  A.  within  60  days  of  receiving 
notification  of  the  ruling.  JAG  may  certify  a  contrary  ruling  to  CMA.  [R.CM. 
908(c)].  Either  the  accused  or  the  government  may  s^  review  by  the  Siqpreme 
Court  (R.C.M.  1205). 

3115  VACATION  OF  SUSPENDED  SENTENCES  UNDER  B.CJL  1109 

The  rule  sets  forth  the  procedural  and  substantive  requirements  for 
vacating  a  suspended  sentence.  DD  Fonn  455  guides  the  hearing.  A  sanqple  is 
reprodu^  in  Appendix  18,  MCM,  1984.  The  accused  may  be  pendiiig  the 

decision  to  vacate  the  suspended  sentence.  Unless  the  proceedings  are  amqideted 
within  seven  days,  a  preliminary  hearing  must  be  held  by  an  indepmident  officer  to 
determine  whether  there  is  probable  cause  to  believe  that  the  accused  has  violated 
the  conditions  ofthe  suspension.  The  commencement  ofthe  proceedings  to  vacate  the 
suspension  interrupts  the  ruiming  ofthe  period  (^suspension.  The  hearing  (to  vacate 
a  suspended  GCM  or  SPCM  with  BCD  sentence)  must  be  conducted  personolfy  by 
the  officer  exercising  SPCM  /  SCM  jurisdidion  over  the  probationer.  The  hearing 
officer's  recommendation  is  forwarded  to  the  GCMA  over  the  probationer,  who  decides 
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whether  to  vacate  the  suspension.  To  vacate  a  suspended  SCM  or  SPCM  sentence, 
the  officer  exercising  SCM  /  SPCM  jurisdiction  over  the  probationer  shall  cause  a 
hearing  to  be  held — after  which,  (s)he  shall  determine  whether  to  vacate  the 
suqpensimL  Vacation  of  a  suspension  must  be  based  upon  a  violation  of  a  condition 
that  occurs  during  the  period  of  the  suspension.  United  States  v.  Schwab,  90  MJ*. 
842  Qf  Jd.CJd.R  1990).  The  CA  and  the  accused  can  agree  that  vacation  of  a 
suspmided  smitmice  may  be  based  upon  misoonduct  that  occurs  post-trial,  but  prior 
to  action.  United  States  v.  Kendra,  31  M.J.  846  (NJd.CJd.R.  1990). 


3116  PAROLE 

You  may  have  heard  judges  aimounce  sentences  which  induded 
confinement  "for  one  year  and  one  day."  The  strange  sentencing  provision  was 
actually  a  requirement  for  parole  eligibilify.  Until  recently,  long-term  oonfinees  were 
not  eligible  for  parole  unless  thdr  sentences  included  "oon^ement  for  more  than  one 
year."  The  extra  day  of  confinement  is  no  longer  required  for  parole  eligibility  under 
paragraph  3b(l)(b)  of  DOD  Directive  1325.4,  Sulg:  CONFINEMENT  OF  MILITARY 
PRISONERS  AND  ADMINISTRATION  OF  MILITARY  CORRECTIONAL 
PROGRAMS  AND  FACILITIES  (Msy  19, 1988).  To  be  el^ble  under  the  new  DOD 
Directive,  the  member  must  have  an  unsuspended  punitive  discharge  or  dismissal, 
administrative  disdiarge,  or  retirement.  See  also  SECNAVINST  5815.3.  Members 
are  now  eligible  for  parole  as  follows: 

A  If  sentenced  to  confinement  for  12  to  18  months,  the  member  becomes 
eligible  after  serving  six  months; 

B.  if  sentenced  to  confinement  for  18  months  to  30  years,  the  member 
becomes  eligible  after  serving  one-third  of  the  sentence;  and 

C.  if  sentenced  to  confinement  for  30  years  or  more,  or  for  life,  the  member 
is  eligible  after  serving  10  years. 


3117  CHECKLIST  FOR  POST-TRIAL  MATTERS 

A  General  guidance 

Nav3r:  If  the  accused  will  be  confined  for  more  than  30  dasrs  after 
trial,  or  a  BCD  and  any  confinement  is  a4judged,  prepare  TEMDU  orders  and  deliver 
to  the  brig.  These  will  cancel  the  previously  issued  TEMADD.  See  MILPERSMAN, 
art.  1850300  and  BUPERS  Instruction  1640.17. 
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B.  SJA  /  LO  recommendation 

1.  General.  United  States  v.  Curry,  28  M.J.  419  (C 1989),  affd 
in  part  and  reu'd  in  part,  35  M.J.  359  (CJylA.  1992);  United  States  v.  Hill,  27  M.J. 
293  (CJiiA.  1988);  United  States  v.  AUen,  28  M J.  610  (NJ4.CJ43.  1989),  affd, 
32  M J.  209  (CMJl  1991);  United  States  v.  Heirs,  29  UJ.  68  (CJi(.A.  1989);  United 
States  V.  Groves,  30  MJ^.  811  (A.CJ1IJL  1990). 

2.  Service  on  DC.  United  States  v.  Sprenkle,  No.  91-0309 
(NJil.CJ4.R  Apr.  16,  1991);  United  States  v.  Holiday,  No.  90-2891  (NJyI.CJ4.R 
Dec.  8,  1990). 

3.  Forwarded  Tin  nf  anruaed.  United  States  V.  Boland, 

31  M J.  747  (A.Cid.R  1990);  United  States  v.  Diaz-’Carrero,  31  M J.  920  (A.CJd.R 
1990);  United  States  v.  Davis,  No.  91-0071  (NJd.CJd.R  Apr.  29, 1991);  United  States 
V.  Rhynes,  No.  91-2886  (NJd.CJd.R  Mar.  29,  1991). 

4.  Comment  on  legal  error.  United  States  v.  O'Connor,  No.  89-3294 
(NM.CM.R  June  29, 1990);  United  States  v.  Coty,  No.  90-0919  CNM.CMR.  Dec.  4, 
1990). 


5.  10  dava  to  comment  on  S.TA  recommendation.  United  States  v. 
Bjerke,  No.  90-2798  (NJd.CJd.R  Feb.  28, 1991). 

6.  CA*8  action  prior  to  RTA  recommendation.  United  States  v. 
Dunbar,  28  M J.  972  (NM.CM.R  1989),  affd,  31  M J.  70  (CM.A.  1990). 

C.  CA'b  action 


1.  Substitute  CA.  United  States  v.  McGuire,  No.  90-0868 
(NM.CM.R  Dec  27, 1990);  United  States  v.  Snodgrass,  No.  90-1870  (NM.CM.R 
Jan.  22, 1991). 


2.  Supplemental  action.  United  States  v.  Klump,  No.  90-2840 
(NM.CM.R  Jan.  22,  1991). 


3.  Suspension  of  expired  confinement.  United  States  v.  Lamb, 
22  M  J.  518  (NM.CM.R  1986);  United  States  v.  Wood,  No.  90-2582  (NM.CMR 
Nov.  16, 1990);  United  States  v.  Carter,  No.  90-2922  (NJd.CM.R  Jan.  14,  1991). 


4.  Vacation  of  suspended  sentence.  United  States  v.  Jenkins,  30  MJ. 
1101  (NM.CM.R  1989);  United  States  v.  Schwab,  30  M  J.  842  (N.M.CMJt.  1990); 
United  States  v.  Kendra,  31  MJ^.  846  (NM.CM.R  1990). 
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5.  Erocution  of  sentence.  United  States  v.  Valead,  30  M^.  634 
(NM.CM.R.  1988),  affd,  32  MJ.  122  (C.MA  1991). 

D.  Unreasonable  de4v  in  pmcam.  United  States  v.  Dunbar, 

31  MJ.  70  (CJkiA  1991). 

£.  Verbatini  transcript.  United  States  v.  McCaUum,  31  M.J.  882 
(NM.CM.R.  1990);  United  States  v.  Alston,  30  M  J.  969  (N  JyI.CM.R.  1990);  United 
States  V.  Butler,  No.  90-2536  (NM.CM.R.  Feb.  11,  1991). 


3119  IBfPACT  OF  A  PUNITIVE  DISCHARGE  ON  BENEFITS 

A  VA  benefits.  Members  who  receive  a  punitive  discharge  face  the 
potential  loss  of  various  federal  benefits,  such  as  VA  disability  benefits.  Would-be 
"BCD  Strikers"  should  be  advised  that  a  punitive  discharge  could  severely  limit  the 
extent  of  VA  benefits  th^  wiU  be  eligible  to  receive.  The  VA  does  have  a  procedure 
by  which,  on  a  case-by-case  basis,  benefits  can  be  awarded  to  an  applicant  who  has 
received  a  discharge  under  less  thm  honorable  conditions.  Ifowever,  this  procedure 
is  typically  used  for  short-term  UA's  and  relativdy  minor  offenses;  it  rardy  is 
employed  for  more  serious  offenses.  The  statutory  limits  on  the  VA's  ability  to  grant 
benefits  notwithstanding  a  n^;ative  discharge  are  enumerated  in  38  U.S.C.  $  3103. 
Social  Security  disability  remains  an  option,  r^iardless  of  the  character  of  discharge, 
even  though  veterans'  disability  miy  not  be  available. 

B.  En^plovment.  Only  members  who  leave  the  service  with  an  honorable 
or  general  discharge  may  claim  a  veteran's  prefermioe  when  applying  for  federal 
employment.  Depending  on  the  nature  ofthe  underlying  offmise,  a  convicted  member 
may  be  completely  disqualified  firom  holding  many  federal  jobs.  In  addition,  mmnbers 
who  contemplate  requesting  punitive  discharges  (or  waiving  their  rig^t  to  an 
administrative  discharge  board  hearing^  should  be  aware  that  receiving  a  punitive 
or  other  than  honorable  (OTH)  discharge  may  adversely  affect  their  eligibility  for 
state  benefits  as  well. 

C.  "Tower  amendment."  FormCTly,  servioemembers  with  over  twenty  years 
of  active  duty  were  guaranteed  that,  when  th^  retired  or  transferred  into  the  Fleet 
Reserve,  their  entitlement  to  retired  /  retainer  pay  would  not  be  reduced  from  tire 
hig^iest  level  attained  even  if  they  were  later  reduced  in  rate.  This  provision  had  the 
unintended  effect  of  protecting  undeserving  servicemembers  who  were  reduced,  but 
not  punitively  separated,  at  court-martial.  Congress  modified  10  U.S.C.  §  1401f  to 
provide  that  a  mmnber  reduced  in  rate  by  court-martial  will  receive  retired  /  retainer 
pay  based  only  on  the  actual  grade  at  retirement  /  Fleet  Reserve  transfer.  *016 
change  affects  only  those  smvicemembmrs  who  initially  become  eligible  for  retired  <»* 
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retainer  pay  on  or  after  October  1, 1988.  Those  who  became  eligible  before  October 
1,  1988,  will  continue  to  benefit  from  the  "guarantee”  of  the  prior  law. 


3120  NAVY  PAGES  7  AND  13  ENTRIES 

Page  7  entries  are  required  in  the  Navy  in  all  cases  where  the  sentence, 
as  approved  and  ordered  executed  by  the  CA,  includes  confinement,  reduction  in  rate, 
forfeiture  of  pay,  or  fine.  (In  addition,  in  the  case  of  reduction,  a  page  4  entry  is 
required.) 

A.  Procedure.  If  all  of  the  above  types  of  punishments  have  been  suspended 
by  the  CA,  a  page  7  entry  will  not  be  prepared.  Instead,  a  page  13  entry  will  be 
required.  If  any  one  of  the  above-mentioned  types  of  punishments  has  been  approved 
and  not  suspended,  however,  a  page  7  entry  must  be  prepared  to  rdlect  the  results 
of  the  court-martial. 

B.  Vacation.  In  addition,  in  the  event  that  a  sentence  which  normally 
would  have  been  documented  on  a  page  7  entry  was  suspended  (so  a  page  13  entry 
was  initially  completed)  and  the  CA  later  vacates  that  suspended  sentence, 
preparation  of  a  page  7  entry  will  be  required  at  the  time  the  suspended  sentence  is 
vacated.  This  entry  will  reflect  which  irortion  of  the  suspended  sentence  has  been 
vacated  and  thus  "ordered  executed." 


3121  CASES  ON  COURT-MARTIAL  PUNISHMENTS 


A.  Ultimate  offense 
(AF.C.M.R.  1988). 


[fi. 


United  States  v.  Battle^  27  M.J.  781 


B.  Death.  United  States  v.  Curtis^  32  MJ.  252  (CM  A.  1991);  United  States 
V.  Dock,  28  M.J.  117  (CMA.  1989). 

C.  Discharge.  United  States  v.  Lenard,  27  M  J.  739  (AC.M.R  1988);  United 
States  V.  Harry,  25  MJ.  513  (AF.CM.R  1987)  (commutation  of  BCD  to  12  months' 
confinement  unauthorized;  BCD  to  6  months'  confinement  authorized);  Waller  v.  Wift, 
30  M.J.  139  (C.M A.  1990)  (DD  commuted  to  18  months'  confinement);  United  States 
V.  Coleman,  31  M.J.  653  (C.G.C.M.R.  1990). 

D.  Confinement.  United  States  v.  Allen,  17  M.J.  126  (C.M A.  1984);  United 
States  V.  Pierce,  27  M.J.  367  (CMA.  1989). 

E.  Confinement  to  enforce  fines.  United  States  v.  Rascoe,  31  M.J.  544 
(N.M.CM.R  1990);  United  States  v.  Brooks,  32  M.J.  831  (N.M.C.M.R  1991). 
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F.  Forfeitures.  United  States  v.  Warner,  25  M.J.  64  (C.M  A.  1987);  United 

States  V.  Gonda,  27  M  J.  636  JL  1988);  United  States  v.  Frierson,  28  M  J.  501 

(A.F.CM.R.  1989);  United  States  v.  Murphy,  28  M  J.  758  (A.F.CM.R.  1989);  United 
States  V.  Bowen,  ^  MJ.  779  (A.C.M.R.  1989);  United  States  v.  Petty,  80  M.J.  1237 
(A.C.M.R  1990);  United  States  v.  Dasher,  32  M  J.  579  (A.F.CM.R  1990). 

G.  Fines.  Unit&l  States  v.  S?iada,  28  M  J.  684  (A.F.CM.R  1989);  United 
States  V.  Czech,  28  UJ.  563  (NM.C.M.R),pe^n  denied,  29  M J.  275  (CJJJL 1989); 
United  States  v.  Harris,  19  M  J.  331  (CMA.  1985);  United  States  v.  Soriano,  22  M.J. 
453  (CM.A.  1986);  United  States  v.  Morales-Santana,  32  M.J.  557  (A.CM.R  1990), 
review  denied,  32  M  J.  492  (CMA.  1991). 

H.  Bread  and  water.  United  States  v.  Yatchak,  35  M  J.  379  (CJM  1991); 
Dukes  V.  Smith,  34  M  J.  803  (NM.Cid.R  1991);  and  United  States  v.  Valead,  32  MJT. 
122  (C.MA.  1991). 

I.  Article  58a  administrative  reduction.  United  States  v.  Young,  24  M  J. 
626  (A.C.M.R  1987). 

J.  Reconsideration  of  sentence.  United  States  v.  Jones,  ZMjS.ZA&iCMJi. 
1977);  United  States  v.  Feld,  27  MJ.  537  (A.F.C.M.R  1988). 


3122  FREQUENT  ERRORS  IN  THE  SUBMISSION  OF  ROT 

A.  NAMARA  observations.  The  Documents  Exsunination  Section  (Code 
40.31)  of  the  Case  Management  Branch,  Administrative  Support  Division,  NAMARA 
receives  and  processes  more  than  5,000  ROTs  each  year.  Upon  receipt,  these  cases 
are  examined  for  completeness  before  being  forwarded  for  review  to  the  NJd.CMR. 
under  Art.  66,  UCMJ,  or  to  New  Trials  /Examination  under  Arts.  69  and  73,  UCMJ, 
or  filed  after  waiver  of  i^pellate  review  under  Art  64,  UCMJ.  ^)proximate]y  20 
percent  of  all  cases  submitted  to  NAMARA  for  review  contain  errors  in  post-trial 
documents,  notably  the  court-martial  order.  In  at  least  10  percent  of  the  cases 
submitted,  appellate  processing  is  delayed  because  the  records  are  incomplete  or 
improperly  forwarded.  RC.M.  1103  provides  instructions  on  preparation  of  the  ROT 
and  specifies  the  documents  to  be  included  and  attached. 

B.  Article  66.  ForcasessubniittedforreviewbyNM.C.M.R  under  Art  66, 
UCMJ,  the  most  common  problem  is  incomplete  documentation.  The  most  firequent 
omission  is  the  SJA  recommendation.  When  the  SJA  recommendation  is  included, 
often  the  proof  of  service  on  the  DC  is  missing,  as  is  the  appellate  ri^ts  statmnent 
of  the  accused— which  includes  the  accused's  election  or  waiver  of  iqppellate  DC.  The 
latter  document  should  be  in  the  format  set  out  in  the  sq)pendix  to  the  JAG  Manual, 
not  the  one-page  advisement  of  appellate  rights  the  MJ  uses.  For  cases  reviewed 
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under  Art  64,  UCMJ,  and  submitted  to  OJAG  for  filing,  the  most  frequently  omitted 
documents  in  the  ROT  are  the  SJA  advice  and  the  action  of  the  GCMA  ordering  the 
sentence  executed.  Often,  appellate  ri^ts  statements  are  included  in  the  record  even 
thou^  the  appellant  waived  the  ri^t  to  appellate  review  before  N.M.C.M.R. 

C.  Article  69(h).  For  cases  submitted  for  review  under  Art.  69(b),  UCMJ, 
the  most  frequent  errors  are  that  the  petition  by  the  accused  is  not  submitted  under 
oath  and  that  the  petition  is  not  submitted  through  the  chain  of  command,  the  CA, 
and  the  GCMA  Complete  instructions  for  submitting  these  petitions  are  set  forth 
in  Chapter  I  of  the  JAG  Manual. 

D.  Copies.  In  addition  to  the  errors  noted  above,  records  are  frequently 
received  missing  the  requisite  number  of  copies.  While  only  the  original  ROT  is 
required  for  records  submitted  under  Arts.  64  and  69,  UCMJ,  an  original  and  two 
complete  copies  are  required  for  records  submitted  for  review  under  Art  66,  UCMJ. 
When  used,  post-trial  forms  need  to  be  signed  and  dated,  with  inapplicable  portions 
lined  out. 

E.  JAG  /  COMNAVLEGSVCCOMINST  5814.1.  Most  errors  in  the 
submission  of  ROT  can  be  eliminated  throu^  the  use  of  the  post-trial  checklists  in 
JAG  /  COMNAVLEGSVCCOMINST  6814.1. 

F.  NAMARA  ROT  contents  review  checklist: 

1.  Original  and  two  copies  of  ROT; 

2.  appellate  ri^ts  statement — signed  by  accused  indicating  desire 

for  counsel; 

3.  signed  original  and  three  certified  copies  of  court-martial  order, 

4.  signed  recommendation  of  JA  /  LO  per  R.C.M.  1106;  Art.  60(d), 

UCMJ; 

5.  signed  receipt  by  DC  of  JA  /  LO  recommendation  per  RCJd. 
1106(f)(1),  1103(b)(3)(G); 

6.  DD  Form  457  "lO's  Report"  for  article  32  (GCM  only); 

7.  advice  of  SJA  pursuant  to  article  34  (RC.M.  406)  (GCM  only); 

8.  companion  case; 

9.  records  of  former  trials  of  the  same  case; 
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10.  index  sheet; 

11.  signed  receipt  of  accused  for  copy  of  ROT  /  "cert  in  lieu  of; 

12.  court-martial  convening  order; 

13.  verbatim  record  of  proceedings  /  page  check; 

14.  charge  sheet  (DD  Form  458),  inserted  in  ROT  ttfter  arraignment. 
(App  14-4,  MCM,  1984); 

15.  authentication  of  record  by  MJ; 

16.  signed  original  CA's  action; 

17.  prosecution  exhibits  /  defense  exhibits;  and 

18.  appellate  exhibits  /  pretrial  agreement. 


3123 


QUARTERLY  CRIMINAL  ACTIVITY 
INFRACTIONS,  AND  COURT-MARTIAL  R] 


DISCIPLINARY 
ORT  (QCAR) 


Per  JAG  Instruction  5800.9,  forward  QCARs  to:  Navy-Marine  Corps 
Appellate  Review  Activity,  Building  111  (Code  40),  Washington  Navy  Yard, 
Washington,  D.C.  20374-1111.  The  message  address  is:  NAMARA  JAG 
WASHINGTON  DC.  The  address  for  E-mail  is:  JAG04. 
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APPENDIXA 


SAMPLE  SJA  RECOMMENDATION 


7Jul  19Cy 


From:  Staff  Judge  Advocate,  Naval  Surface  Groiqp  FOUR 
To:  Commander,  Naval  Surface  Group  FOUR 

Subj:  RECOMMENDATION  IN  THE  SPCM  CASE  OF  YEOMAN  SEAMAN  JOHN 
Q.  PUBLIC,  USN,  111-22-3333 

Ref:  (a)  RCM.  1106,  MCM,  1984 

(b)  JAGMAN,  §  0151c 

End:  (1)  Record  of  trial  ICO  YNSN  John  Q.  Public,  USN 
1.  Pursuant  to  references  (a)  and  (b),  the  following  information  is  provided: 
a.  Offenses,  pleas,  and  findings: 


Charges  and  specifications 

Pleas 

Findings 

Charge  I: 

Violation  of  Artide  86,  UCMJ. 

Guilty 

Guilty 

Specification:  Unauthorized 
absence  fix)m  his  unit,  USS  EDSON, 
firom  13  July  19CY(-1)  to  his 
surrender  on  5  March  19CY. 

Guilty 

Guilty 

Charge  11: 

Violation  of  Artide  121,  UQdJ. 

Guilty 

Guilty 

Specification:  Larceny  of  a 

Guilty 

Guilty 

radio  of  a  value  of  about 
$125.00,  the  property  of 
Fireman  Stoke  T.  Coals,  U.S.  Navy. 

b.  Sentence  adjudged:  On  15  June  19CY,  the  accused  was  sentenced  to 
reduction  to  the  grade  of  E-2,  confinement  for  a  period  of  120  days,  forfeiture  of 
$200.00  pay  per  month  for  4  months,  and  to  be  discharged  firom  the  naval  service 
with  a  bad-conduct  discharge. 
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c.  Clemen<7  recommendation  fay  court  or  militaiy  judge:  None. 

d.  Summary  of  accused's  service  record: 

(1)  Length  of  service:  3  years  2  months. 

(2)  Character  of  service:  3.4  average  of  evaluation  traits. 

(3)  Awards  and  decorations:  The  accused  is  not  entitled  to  any 
awards,  medals,  or  commendations,  except  the  Sea  Service  D^loyment  Biblxm. 

(4)  Records  of  prior  noiyudidal  punishment:  CO's  NJP  on 
1  September  19CY(-2)  for  a  violation  of  Artide  86,  UCMJ,  for  missing  morning 
muster  on  28  August  19CY(-2).  Awarded  15  days  restriction  to  the  limits. 

(5)  Previous  convictions:  Convidioin  fay  summary  court-martial 
at  which  he  was  represented  by  lawyer  counsel  on  8  Octobm*  19CY(-2)  for  a  violation 
of  Artide  121,  UCMJ,  wrongful  appropriation  of  govermnent  property,  for  wfaidi  a 
sentence  of  1  month  confinement  and  reduction  to  the  grade  of  paygrade  E-1  was 
finally  approved.  Conviction  fay  spedal  court-martial  on  17  February  19CY(-1),  for 
a  violation  of  Artide  86,  UCMJ,  imauthorized  absence  for  a  period  of  27  days,  for 
which  a  sentence  of  confinement  for  1  rxumth  and  forfeiture  of  $50.00  pay  per  month 
for  2  months  was  finally  improved. 

(6)  Other  matters  of  significance:  None. 

e.  Nature  and  duration  of  pretrial  restraint:  The  accused  was  in  pretrial 
confinement  from  29  May  to  4  June  19CY,  a  period  of  7  days.  "Per  the  decision 
rendered  in  United  States  v.  Allen,  17  M.J.  12B  (CM.A.  1984),  the  accused  will  be 
credited  with  7  days  of  confinement  against  the  sentience  to  confineiacmit  adjudged. 

f.  Judicially  ordered  credit  to  be  applied  to  confinmnent,  if  any:  None. 

g.  Terms  and  conditions  of  pretrial  agreement,  if  any,  which  the  convening 
authority  is  obligated  to  honor  or  reasons  why  the  convening  authority  is  not 
obligated  to  take  specific  action  imder  the  agreement:  A  pretrial  agreement  was 
submitted  in  this  case  and  approved  on  12  June  19CY.  In  return  for  the  accused's 
provident  guilty  plea  to  all  charges  and  q>ecifications,  the  tenns  of  this  agreement 
caUed  for  a  limitation  on  the  punishment  as  foUows: 

Confinement:  If  adjudged,  confinement  in  excess  of  four 

months  will  be  disapproved. 

Restriction:  As  adjudged. 
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Forfeitures:  If  ac^udged,  forfeitures  in  excess  of  $150.00 

pay  per  month  for  a  period  of  four  months 
vdll  be  disapproved. 

Fine:  As  adjudged. 


Reduction:  As  adjudged. 

Punitive  discharge:  As  adjudged. 

Your  obligations  concerning  the  terms  of  the  pretrial  agreement  in  this  case  are  as 
follows:  Since  the  confinement  and  forfeitures  awarded  are  less  than  that  provided 
for  in  the  agreement,  you  are  not  obligated  to  suspend  or  disapprove  any  portion. 
The  confinement,  forfeitures,  and  bad-conduct  discharge  may  be  iqpproved  as 
adjudged. 


h.  The  record  of  trial  was  served  on  the  accused  on  5  July  19Cy.  Onbehalf 
of  the  accused,  the  detailed  defense  counsel,  LCDR  I.  Freeum,  JAGC,  USNR,  has 
submitted  a  request  for  clemency  in  the  form  of  reduction  in  confinement  to  be 
approved. 


2.  In  ny  opinion,  the  court  was  properly  constituted  and  had  jurisdiction  over  the 
accused  and  the  offense.  The  accused  found  guilty  in  accordance  with  his  pleas. 
The  proceedings  were  conducted  in  substantial  compliance  with  current  r^ulation 
and  policy.  The  offenses  of  which  the  accused  was  found  guilty  are  described  as 
offenses  under  the  UCMJ.  There  is  no  error  noted  nor  any  issues  of  error  raised  by 
the  accused  or  his  counsel.  The  sentence  as  adjudged  is  legal  and  ^pnqpriate. 

3.  I  recommend  that  the  sentence  as  adjudged  be  approved  in  accordance  vdth  the 
terms  of  the  pretrial  agreement.  I  further  recommend  that  YNSN  Public  be  reduced 
to  the  grade  of  E-1  as  authorized  by  Article  58a(a)  of  the  Uniform  Code  of  Militaiy 
Justice. 


R  U.  GUILTY 
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APPENDIX  B 

BfEMORANDIJM  FORWABDING  SJA 
RECOMMENDATION  TO  DETAILED  DC 


9Jull9CY 


From:  Staff  Judge  Advocate,  Commander  Naval  Surface  Group  FOUR 
To:  LCDR 1.  Freeum,  JAGC,  USNR,  Naval  Legal  Service  Office 

Sulg:  SPCMCASEOFYEOMANSEAMAN  JOHNQ.PUBLIC.USN.  111-22-3333 

Ref:  (a)  Article  64,  UCMJ 

(b)  RCM.  1106(f)(1) 

End:  (1)  Copy  of  SJA'a  post-trial  review  ICX)  YNSN  John  Q.  Public 

1.  Pursuant  to  reference  (a),  a  review  of  the  court-martial  of  YNSN  Public  has 
been  conducted.  Endosure  (1)  is  a  copy  of  this  review. 

2.  Pursuant  to  rules  established  by  reference  (b),  you  are  hereby  served  with  a 
copy  of  this  review  in  order  to  afford  you  an  oj^rtunity  to  correct  or  challenge  any 
matter  therein  which  you  may  demn  erroneous,  inadequate  or  misleading;  or  iqpon 
which  you  may  otherwise  wish  to  comment.  Proof  of  service  of  this  review  upon  you, 
together  with  any  such  coxrection,  challmige,  or  comment  you  may  make,  diall  be 
made  a  part  of  the  record  of  proceedings. 

3.  You  are  advised  that  your  failure  to  take  advantage  of  the  aforanmiticnied 
opportunity  within  10  calendar  days  from  date  of  this  service  will  imrmaliy  be 
deemed  a  waiver  of  any  error  in  the  review. 

4.  You  are  requested  to  acknowledge  receipt  of  this  letter,  with  attached  ooi^  of 
review,  by  immediately  completing  the  first  endorsement. 


R.  U.  GUILTY 
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APPENDIX  D 

CA's  ACTION  -  ACQUITTAL  RECOBD  OF  TRIAL 

LETTERHEAD 

1  Feb  19CY 

In  the  case  of  Boatswain's  Mate  Seaman  Midc^  £.  Mouse,  123-45-6789,  U.S. 
Navy,  tried  by  special  court-martial  on  18  January  19CY,  the  court  had  jurisdiction 
over  the  accui^  and  the  offenseCs)  for  which  he  was  tried  and  the  court  was  properly 
convened  and  constituted. 


H.S.LAW 

Captain,  JAGC,  U.S.  Navy 
Comxnanding  Officer 
Naval  Justice  School 
Newport,  Rhode  Island 


CA's  ACTION 

(SENTENCE  AWARDED  AT  TRIAL 
APPROVED  AND  ORDERED  EXECUTED) 

LETTERHEAD 

1  Feb  19CY 


In  the  case  of  Personnelman  Third  Class  Mi(^^  £.  Mantel,  444-44-9944,  the 
sentence  is  approved  and  will  be  executed.  The  Navy  Brig,  Naval  Education  and 
Training  (Center,  Newport,  Rhode  Island,  is  designated  as  the  place  of  confinement 

In  accordance  with  Article  58(a),  UCMJ,  and  JAGMAN,  $  0152d(l),  automatic 
reduction  in  rate  to  paygrade  E-1  is  effected. 

The  record  of  trial  is  forwarded  to  the  Staff  Judge  Advocate,  (Commander, 
Naval  Education  and  Training  Center,  Newport,  Rhode  Island,  for  review  under 
Article  64(a),  UCMJ. 


H.S.LAW 

A/ble:  In  this  sample,  the  eenJtemce  does  not  include  a  punitive 
discharge^  death,  or  dismissal,  and  the  paragraph  pertaining  to 
automatic  reduction  should  be  included  only  if  the  sentence  awarded 
and  Improved  contains  confinement  in  excess  of  90  days  /  8  months. 
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LETTERHEAD 


26  July  19Cy 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  111-22-3333,  U.S.  Navy,  only 
so  much  of  the  sentence  as  provides  for  reduction  to  the  grade  of  E-2,  confinement 
for  90  days,  forfeiture  of  $150.00  pay  per  month  for  3  months,  and  a  bad-oonduct 
discharge  is  approved  and,  except  for  the  part  of  the  sentence  extending  to  bad- 
conduct  discharge,  will  be  mracuted.  Hie  Navy  Brig,  Naval  Education  and  Training 
Center,  Newport,  Rhode  Island,  is  designated  as  the  place  of  confinement. 

In  accordance  with  Article  S8a(a),  UCMJ  and  JAGMAN,  i  0152d(l),  automatic 
reduction  in  rate  to  paygrade  E-1  is  effected  as  of  the  date  of  this  action. 

Synopsis  of  the  accused's  prior  conduct  as  required  by  JAGMAN,  §  0152b: 

Conviction  by  summary  court-martial  at  which  he  was  represented  by  law3^ 
counsel  on  8  October  19CY(-2)  for  a  violation  of  Article  121,  UCMJ,  wrongful 
iqppropriation  of  government  property,  for  which  a  sentou^  of  1  month  confinement 
and  reduction  to  the  grade  of  E-1  was  finally  iqiproved.  Conviction  by  qiedal 
court-martial  on  17  February  19CY(-1),  for  a  violation  of  Article  86,  UCMJ, 
unauthorized  absence  for  a  period  of  27  days,  for  which  a  sentence  of  confinement  for 
1  month  and  forfeiture  of  $50.00  pay  per  month  for  2  months  was  finally  approved. 

In  addition  to  the  two  previous  convictions  considered  by  the  court  in  this  case, 
the  accused  was  awarded  15  days  restriction  as  a  result  of  CO's  noi\judicial 
punishment  on  1  September  19CY(-2),  for  missing  morning  muster,  in  violation  of 
Article  86,  UCMJ. 

The  accused  is  not  entitled  to  any  awards,  medals,  or  commendations,  except 
the  Sea  Service  Deployment  Ribbon. 

The  record  of  trial  is  forwarded  to  the  Navy-Marine  Coips  Apellate  Review 
Activity  (Code  40.2),  Office  of  the  Judge  Advocate  General,  Washington  Navy  Yard, 
Washington,  D.C.  20374-2002  for  review  under  Article  66,  UCMJ. 


D.  D.  DUCK 
Captain,  U.S.  Navy 

Commander,  Naval  Surface  Group  FOUR 
Newport,  Rhode  Island 


) 
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APPENDIX  E 

CA's  ACTION  APPROVING  THE  SENTENCE  ADJUDGED 
AND  ALL  BUT  THE  BCD  ORDERED  EXECUTED 

DEPARTMENT  OF  THE  NAVY 
Naval  Surface  Group  FOUR 
Newport,  Rhode  Island  02841-5030 


26Jull9CY 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  111-22-3333,  U.S.  Navy,  the 
sentence  is  approved  and,  except  for  the  part  the  sentence  extending  to  bad- 
conduct  discharge,  will  be  executed.  The  Navy  Brij^  Naval  Station,  Philade^hia, 
Pennsylvania,  is  designated  as  the  place  of  confinement. 

In  accordance  with  Article  58a(a),  UCMJ  and  JAGMAN,  $  0152(1),  automatic 
rediiction  in  rate  to  paygrade  E-1  is  efiected  as  of  the  date  of  this  action. 

S3nuq;)sis  of  the  accused's  prior  conduct  as  required  by  JAGMAN,  i  0152b: 

Convicticm  fay  qpedal  court-martial  cm  17  Februaxy  19GY(-1),  for  a 
violation  of  Article  85,  UCMJ,  desertion  fcnr  a  period  of  10  days,  for  whidi  a  sentence 
of  confinement  for  2  mcmths  and  forfeiture  of  $200.00  pay  per  month  for  2  months 
was  finally  iqiproveci 

In  addition  to  the  previous  convicticm  considered  by  the  court  in  this 
case,  the  accused  was  awarded  15  da^  restriction  as  a  result  of  CO's  ncnyudkial 
punishment  on  5  August  19CY(-2),  for  missing  morning  muster,  a  violation  of  Aitide 
86,  UCMJ. 

The  accused  is  not  entitled  to  any  awards,  medals,  or  commendations,  excqvt 
the  Sea  Service  Dq)loyment  Ribbon. 

The  record  of  trial  is  forwarded  to  the  Navy-Marine  Corps  .Appellate  Review 
Activity  (Code  40.2),  OfBoe  of  the  Judge  Advocate  General,  Washington  Navy  Yard, 
Washington,  D.C.  20374-2002  for  review  under  Article  66,  UCMJ. 


D.  D.  DUCK 
Ciq)tain,  U.S.  Navy 

(Commander,  Naval  Surface  Group  FOUR 
Newport,  Rhode  Island 
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APPENDIX  F 

COMPLETED  SAMPLES  OF  FORMS 
App^idix  16,  MCM 


The  court  a4judged  a  sentence  of  confinemrat  for  six  months,  forfeiture  of 
$200.00  pay  per  month  for  six  months,  and  reduction  to  the  grade  of  paygrade  E-1. 

Form  1.  A4judged  sentence  improved  and  ordered  into  execution  without 
modifications. 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  U.S.  Navy,  the  sentence  is 
approved  and  will  he  e^mcuted.  The  Navy  Brig,  Naval  Education  and  Training 
Center,  Newport,  Rhode  Island,  is  designated  as  tbe  place  of  confinement. 

Form  2.  Ac|judged  sentence  approved  in  part  (modified)  and  ordered  executed. 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  U.S.  Navy,  only  so  mudi  of  the 
sentence  as  provides  for  confinement  for  thr^  months  and  reduction  to  the  grade  of 
E-1  is  approved  and  will  be  executed.  The  Navy  Brig,  Naval  Education  and  Training 
Center,  Newport,  Rhode  Island,  is  designated  as  the  place  of  confinement. 

Note:  Since  there  is  no  mention  of  the  forfeiture,  it  was  not  approved 

and  SN  Public  will  not  forfeit  his  money.  Also,  the  pmiod  of 
confinement  was  reduced  firom  six  months  to  three  months. 

Form  5.  Adjudged  sentence  improved  and  entire  sentence  suspended. 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  U.S.  Navy,  the  sentence  is 
approved.  Execution  of  the  sentence  is  suspended  for  six  mont^,  at  which  time, 
unless  the  suspension  is  sooner  vacated,  the  sentence  wiU  be  remitted  without  further 
action. 

Form  6.  Adjudged  sentence  improved  with  part  of  the  smitence  suspended. 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  111-22-3333,  U.S.  Navy,  the 
sentence  is  i^roved  and  will  be  executed;  however,  the  execution  of  that  part  of 
sentence  extending  to  confinement  is  suspended  for  six  months,  at  which  time,  unless 
the  suspension  is  sooner  vacated,  the  suspended  part  of  the  sentence  will  be  rmnitted 
without  further  action. 
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SPECIAL  COURT-MARTIAL  ORDER  NO.  2-CY 


26Jull9CY 


Yeoman  Seaman  John  Q.  Public,  111-22-3333,  U.S.  Navy,  Naval  Surface  Group 
FOUR,  Newport,  Rhode  Island,  was  arraign^  at  Naval  Legal  Service  OfEk», 
Newport,  Rhode  Island,  on  the  foUowing  offenses  at  a  court-martial  convened  fay  this 
command. 


CHARGE  I:  ARTICLE  86.  Plea:  G.  Finding:  G. 

Specification:  Unauthorised  absence  from  his  unit,  USS  Edson,  from  4  .^[nil  19CY 
to  his  s^prehension  on  1  June  19CY.  Plea:  G.  Finding:  G. 

CHARGE  H:  ARTICLE  121.  Plea:  G.  Finding:  G. 

Specification:  Larceny  of  a  radio  of  a  value  of  about  $125.00,  the  pmjperty  of 
Fireman  Stoke  T.  Coals,  U.S.  Navy.  Plea:  G.  Finding:  G. 


SENTENCE 

Sentence  a4judgBd  on  IS  June  19CY:  To  be  reduced  to  the  grade  of  E-2,  to  be 
confined  for  120  days,  to  forfeit  $200.00  pay  per  month  for  four  months,  and  to  be 
discharged  from  the  naval  service  with  a  bad-conduct  discharge. 


ACTION 

LETTERHEAD 


26Jull9CY 

In  the  case  of  Yeoman  Seaman  John  Q.  Public,  111-22-3333,  U.S.  Navy,  oniy 
so  much  of  the  sentence  as  provides  for  reduction  to  the  grade  of  ]^2,  confinmnent 
for  90  da3r8,  forfeiture  of  $150.00  pay  per  month  for  three  months,  and  a  bad-conduct 
discharge  is  approved  and,  esrcept  for  the  part  of  the  sentence  extending  to  bad- 
conduct  discharge,  wiU  be  executed.  The  Navy  Brifi^  Naval  Education  and  Training 
Center,  Newport,  Rhode  Island,  is  designated  as  the  place  of  confinement. 
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In  accordance  with  Article  58a(a),  UCMJ  and  JAGMAN,  §  0152d(l),  automatic 
reduction  in  rate  to  paygrade  E-1  is  effected  as  of  the  date  of  this  action. 

Synopsis  of  the  accused's  prior  conduct  as  required  by  JAGMAN,  §  0152b: 

Conviction  by  summary  court-martial  at  which  he  was  represented  by  lawyer 
counsel  on  8  October  19CY(-2)  for  a  violation  of  Article  121,  UCMJ,  wrongful 
appropriation  of  government  property,  for  which  a  sentence  of  1  month  confinement 
and  reduction  to  the  grade  of  £-1  was  finally  approved.  Conviction  by  special 
court-martial  on  17  Februaiy  19CY(-1),  for  a  violation  of  Article  86,  UCMJ, 
unauthorized  absence  for  a  period  of  27  da^^,  for  which  a  sentence  of  confinement  for 
1  month  and  forfeiture  of  $50.00  pay  p^  month  for  2  months  was  finally  approved. 

In  addition  to  the  two  previous  convictions  considered  by  the  court  in  this  case, 
the  accused  was  awarded  15  days  restriction  as  a  result  of  CO's  noiyudicial 
punishment  on  1  September  19CY(-2),  for  missing  morning  muster,  in  violation  of 
Article  86,  UCMJ. 

The  accused  is  not  entitled  to  any  awards,  medals,  or  commendations,  esccept 
the  Sea  Service  Deployment  Ribbon. 

The  record  of  trial  is  forwarded  to  the  Navy-Marine  Corps  Appellate  Review 
Activity  (Code  40.2),  Office  of  the  Judge  Mvocate  General,  Washington  Navy  Yard, 
Washington,  D.C.  20374-2002  for  review  under  Article  66,  UChU. 


/s/  D*  D.  Duck 
D.  D.  DUCK 
Captain,  U.S.  Navy 

Commander,  Navad  Surface  Group  FOUR 
Newport,  Rhode  Island 


R.  U.  GUILTY 

Lieutenant  Conunander,  JAGC,  U.S.  Navy 

Staff  Judge  Advocate 

Naval  Surface  Group  FOUR 

Newport,  Rhode  Island 

By  direction  of  D.  D.  Duck 

Captain,  U.S.  Navy 

Commander,  Navad  Surface  Group  FOUR 
Newport,  Rhode  Island 
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In  the  special  court-martial  case  of  Yeoman  Seaman  John  Q.  Public,  111-22-3333, 
U.S.  Navy,  the  sentence  to  a  bad-conduct  discharge,  as  promulgated  in  Special 
Court-Martial  Order  No.  2-CY,  Commander,  Naval  Surface  Group  FOUR,  Newport, 
Rhode  Island,  dated  26  Jul  19CY,  has  been  afifirmed  by  the  Navy-Marine  Corps 
Court  of  Military  Review,  NMCM  CY  5464,  dated  23  April  19CY(+1).  Article  71(c) 
having  been  complied  with,  the  bad-conduct  discharge  will  be  executed. 


T.  IL  JUDGE 

Lieutenant  Commander,  JAGC,  U.S.  Navy 
Naval  Surface  Group  FOUR 
Newport,  Rhode  Island 
By  direction  of  D.  D.  Duck 
Csptain,  U.S.  Navy 

Commander,  Naval  Surface  Group  FOUR 
Newport,  Rhode  Island 

Distribution: 

Original  -  Original  ROT 
Duplicate  Original  -  Accused's  SRB 
Certified  Copies  -  3  to  original  ROT 

1  to  each  copy  ROT 

2  to  COMNAVSURFGRU  FOUR  Newport,  RI 
1  to  CHNAVPERS  (Pers  ???) 

1  to  COMNAVSURFGRU  FOUR  Newport,  RI  (OEGCMJ) 
1  to  COMNAVSURFLANT  Norfolk,  VA 
1  to  PRi?',SNAVCLEMPARBD 
Plain  Copies  -  1  to  accused 

1  to  NAVLEGSVCOFF  Newport,  RI 

1  to  MJ 

ItoTC 

ItoDC 

1  COMNAVSURFGRU  FOUR  Newport,  RI 
1  to  USS  EDSON  (DD  946) 

1  to  USS  SAMUEL  B.  ROBERTS  (FFG  58) 

1  to  USS  SIMPSON  (FFG  56) 
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ACKNOWLEDGEMENT  OF  SERVICE 
PER  ILCM.  1106(f) 

I  hereby  acknowledge  receipt  of  a  certified  true  copy  of  the  Article  60(d), 

UCMJ,  recommendation  in  the  Special  Court-Martial  case  of _ _ 

USN,  SSN,  at _ hours,  this _ day  of _ ,  19CY. 

I  imderstand  I  have  ten  (10)  da3rs  to  submit  to  the  Staff  Judge  Advocate, 

Commander _ ,  written  corrections  or  rebuttal  to  any  matter  in  his  /  her 

recommendation  which  is  believed  to  be  mroneous,  inadequate,  or  TniglftaHing,  or  to 
comment  on  any  other  matter.  I  further  understand  that  any  requests  for  delay  in 

submitting  my  comments  must  be  in  writing  and  addressed  to  Commander _ 

_ ,  via  the  Staff  Judge  Advocate. 

I  do  /  do  not  desire  to  submit  a  written  statement. 


LT,  JAGC,  USNR 
DEFENSE  COUNSEL 


RECEIPT  FOR  COURT-MARTIAL  PROMULGATING  ORDER 
BY  ACCUSED  /  DO  OR  CIVILIAN  DC 


ACKNOWLEDGEMENT  OF  SERVICE 
PER  KCM.  1107(h) 


I  hereby  acknowledge  receipt  of  two  copies  of  the  Court-Martial  Promulgating 

Order  in  the  Special  Court-Martial  case  of _ _  USN,  SSN,  at 

_ hours,  this _ day  of _ 19CJY. 


NAME 

LT,  JAGC,  USNR 
DEFENSE  COUNSEL 
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ANY  GCM,  BCD,  SPCM  NON-BCD  SPCM, 


Similar  to  Article  32,  UCMJ,  investigation. 
Use  DD  Form  455. 


Same  as  at  GCM. 
No  ri^t  to  IMC 


Same  as  at  type  of  C-M 
which  adjudged  the 
sentence. 

No  rig^t  to  IMC. 


GCMA 


SPCMA,SCMCA 


Written  statement  of  evidence  and  reasons  for 
vacating. 


COURT-MARTIAL 

SENTENCE 

HEARING  REQUIRED 

RIGHT  TO  COUNSEL 

WHO  VACATES 

REQUIRED  RECORD 
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APPENDIX  E 
GCM  Post^lMal  Cheddist 

ICO _ (JAG /COMNAVLEGSVCCOMINST  5814.1  20) 


_  Prepare  report  of  results  of  trial  form,  if  required;  attach  to  ROT.  JAGMAN, 

§  0149,  A-l-j. 

_  Art  32  appointing  order  inserted  in  ROT.  RCJd.  1103(b)(3). 

_  Report  of  investigation  (DD  Form  457). 

_  Art  34  advice. 

_  Waiver  of  Art  32. 

_  Convening  order  inserted  in  ROT.  R.C.M.  1103(b)(2)(D). 

_  Modifications  inserted,  if  any. 

_  Charge  sheet  inserted  in  ROT.  R.CJd.  1103(b)(2)(D). 

_  ROT  examined  by  TC.  RCJd.  1103  (i)(l)(A). 

_  ROT  examined  by  DC,  when  unreasonable  delay  wOl  not  result. 

RCJd.  1103a)(l)(B). 

_  ROT  authenticated  by  each  MJ  participating  in  proceedings  or  substitute 

authentication.  RC.M.  1104(a)(2). 

_  Original  verbatim  ROT  and  four  copies  prepared,  or  original  summarized  ROT 

and  one  copy  if  verbatim  not  required.  R.C.M.  li03(b)(2),  (3),  (g).  All  eadiibits 
included: 

_  Prosecution. 

_  Defense. 

_  Appellate. 

_  Pretrial  agreement 

_  Motions. 

_  MJ  alone  request,  if  any. 

_  Written  continuance  requests  with  ruling. 

_  Written  special  findings  fay  the  MJ. 

_  Enlisted  members  request. 

_  Members  questionnaires. 

_  Voir  dire  questions  submitted. 

_  Members'  questions. 

_  Appellate  ri^ts  statement. 

_  Special  power  of  attomqy. 
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_  Waiver  of  iq)pellate  review. 

_  Other _ 

Page  check:  sequential;  #  of  pages:  _ 

Index  sheet. 


_  Copy  of  ROT  served  on  aocusec^  attach  receipt  in  ROT  (or  explanation  in  lieu 

oD.  R.CJd.  1104(b). 

_  ROT  and  copies  delivered  to  the  LO  /  JA. 


(ATote:  Items  above  this  point  are  normally  completed  by  the  NLSO) 


LO  /  JA  recommendation  prepared;  inserted  in  ROT. 

RC.M.  1103(b)(3)(G);  RCJd.  1106;  JAGMAN,  §  0151(c). 

_  SJA  /  LO  recommendation  checklist  complied  with. 

LO  /  JA  recommendation  sen^  on  DC  or  accused;  receipt  in  ROT  (or 
explanation  in  lieu  of).  RCJd.  11060).  Date  accused _ Counsel _ 

Accused  response  to  LO  /  JA  recommendation  inserted  in  ROT,  if  provided. 
R.C,M.  1106. 

Forward  all  rei^nses  and  recommendations  (including  supplementary 
re^nses  and  recommendations)  to  CA  for  review.  R.C  Jd.  1107. 

_  Allegations  of  legal  error  raised  by  accused  in  reqwnse  addressed  in  an 

addendum  to  the  recommendation.  R.C.M.  1106(d)(4).  (SJA  only) 

_  All  other  RC.M.  1105, 1106,  or  othm*  clemency  matters  addressed. 

_  All  supplementary  recommmidations  raising  new  matter  served  on  DC 

or  accused;  receipt  in  ROT  (or  ^lanation  in  lieu  of).  RCJd.  1106(0(7). 

Attach  other  matters  submitted  by  accused  ot  DC,  and  any  action  on  same,  to 
ROT.  R.C.M.  1105,  RCJd,  1106(0(4),  RCJd.  1110;  JAGMAN,  §  0161. 

_  Deferment  requests. 

_  All  clemency  requests. 

_  Other  matters. 

Prepare  CA's  action  using  CA's  input.  RCJd.  1107. 

_  CA's  action  checklist  complied  with. 
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Attach  CA's  action  or  statement  as  to  why  (8)he  cannot  take  action;  include 
letter  of  reprimand  if  any.  R.C  Jd .  1107. 


_  Pr^are  promulgating  order  and  appropriate  copies  for  distribution.  JAGMAN, 

§  0153,  0155;  R.CJd.  1114(c)(3). 

_  Promidgating  order  checklist  complied  with. 

_  Complete  time  sheet  and  the  back  of  the  cover  of  the  ROT. 

_  Forward  ROT  to  appropriate  authority.  JAGMAN,  §§  0153, 0154;  R.C  Jd.  1111, 

R.CJd.  1112.  (Note:  If  case  assigned  an  NMCM  number,  it  must  always  be 
forwarded  to  Navy  and  Marine  Corps  Appellate  Review  Activity.) 

_  Waiver  of  appellate  review  in  writing. 

_  Forward  ROT  to  JA  for  review,  this  may  be  the  SJA  for  CA. 

RCJd.  1111;  JAGMAN,  §§  0153,  0154.  (Note:  Appellate  review 
with  sentence  to  death  may  not  be  waived.) 

_  JA's  review  ii^rt^  in  original  ROT  and  all  oc^ies. 

R.C.M.  1103(b)(3)(G),  RCJd.  1112. 

_  Copy  of  review  to  accused. 

_  Forward  ROT  and  copies  to  the  Navy  and  Marine  Corps  Appellate 

Review  Activity,  Code  40.31. 

_  Forward  one  copy  of  the  ROT  to  the  President,  Naval  Clmnency  and 

Parole  Board,  if  sentence  indudes  an  unsuspended  punitive  discharge 
or  confinement  for  eii^t  months  or  more. 

_  No  waiver  of  appellate  review. 

_  Send  ROT  and  two  copies  to  the  Navy  and  Marine  Corps 

Appellate  Review  Activity,  Code  40.31. 

_  Forward  one  copy  of  the  ROT  to  the  President,  Naval  Clemency 

and  Parole  Boar^  if  sentence  indudes  an  unsuspended  punitive 
discharge  or  oonfoement  for  ei^t  months  or  more. 

_  Prepare  appropriate  service  record  entries  (usually  pages  4,  7,  9,  and  13). 

_  Optional:  retain  copy  of  ROT,  CA's  action,  and  promulgating  order. 

_  Conditions  on  suspension,  proof  of  service  on  probationer,  and  any  records  of 

procedures  in  connection  with  vacation  of  suspension.  R.C.M.  1108, 
RC.M.  1109. 

_  Confinement  order  and  medical  officer's  certificate  for  members  sentenced  to 

confinement  on  bread  and  water  and  diminished  rations. 
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BCD  SPCM  Post-Trial  Cheddist 

ICO _ [JAG /COBfNAVLEGSVCCOBONST  6814.1  80) 


_  Pr^are  of  results  of  trial  form,  if  required;  attach  to  ROT. 

JAGMAN,  §  0149,  A-l-j. 

_  Convening  order  inserted  in  ROT.  RCJd.  1103(b)(2)(D). 

_ _  Modifications  inserted,  if  any. 

_  Charge  sheet  inserted  in  ROT.  R.CJid.  1103(b)(2)(D). 

_  ROT  examined  by  TC.  R.CJM.  1103(0(1)(A). 

_  ROT  examined  by  DC,  when  unreasonable  delay  will  not  result. 

RC.M.  1103a)(l)(B). 

_  ROT  authenticated  by  eadi  MJ  partidpating  in  proceedings  or  substitute 

authentication.  RCJJ.  1104(a)(2). 

_  Original  verbatim  ROT  and  four  copies  prepared.  RCM.  1103(b)(2),  (3),  and 

(^.  All  exhibits  induded: 

_  Prosecution. 

_  Defense. 

_  .Appellate. 

_  Pretrial  agreement. 

_  Motions. 

_  MJ  alone  request,  if  any. 

_  Written  continuance  requests  with  ruling. 

_  Written  spedal  findings  by  MJ. 

_  Enlisted  members  request. 

_  Members  questionnaires. 

_  Voir  dire  questions  submitted. 

_  Members'  questions. 

_  .Appellate  ri^ts  statement. 

_  Special  power  of  attorney. 

_  Waiver  of  appellate  review. 

_  Other _ 

_  Page  check:  sequential;  #  of  pages:  _ 

_  Index  sheet. 
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_  Copy  of  ROT  served  on  accused;  attach  receipt  in  ROT  (or  esplanataan  in  lieu 

oO.  RCM.  1104(b). 

_  ROT  and  copies  delivered  to  LO  /  JA. 


a 


Wdie:  Items  above  this  point  are  normally  completed  by  the  NLSO) 


_  LO  /  JA  recommendation  prepared;  inserted  in  ROT.  R.CJd.  1103(b)(3)(G), 

RCM.  1106,  JAGMAN,  §  0151(c). 

_  SJA  /  1X>  recommendation  checklist  complied  with. 

_  LO  /  JA  recommendation  served  on  DC  or  accused;  receipt  in  ROT  (or 

explanation  in  lieu  of).  R.CJJ.  1106(f).  Date  accused _ .  Counsel _ 

_  Accused  response  to  LO  /  JA  recommendation  inserted  in  ROT,  if  provided. 

RC.M.  1106. 

_  Forward  all  responses  and  recommendations  (including  supplementary 

responses  and  recommendations)  to  CA  fi>r  review.  R.CJd.  1107. 

_  Allegations  of  legal  error  raised  by  accused  in  response  addressed  in 

supplementary  recommendation.  R.CJd.  1106(d)(4).  (SJA  only) 

_  All  other  RCJM.  1105, 1106,  or  other  clemency  matters  addressed. 

_  All  supplementary  recommendations  raising  new  matter  served  on  DC 

or  accused;  receipt  in  ROT  (or  explanation  in  lieu  of).  R.C JJ.  1106(0(7). 

_  Attach  other  matters  submitted  by  accused  or  DC,  and  any  action  on  same,  to 

ROT.  RCM.  1105,  RCM.  1106(0(4),  RCM.  1110;  JAGMAN,  §  0161. 

_  Deferment  requests. 

_  Clementy  requests. 

_  Other  matters. 

_  Prepare  CA's  action  using  CA's  input.  R.CJd.  1107. 

_  CA's  order  checklist  complied  with. 

_  Attach  CA's  action  or  statement  as  to  why  (s)he  cannot  take  actioi^  include 

letter  of  reprimand  if  any.  R.CJM.  1107. 

_  Pr^are  promulgating  order  and  appropriate  copies  for  distribution. 

RCM.  1114(c)(3);  JAGMAN,  §§  0153,  0155. 

_  Promulgating  order  checklist  complied  with. 

_  Complete  time  sheet  and  the  back  of  the  cover  of  the  ROT. 
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_  Forward  ROT  to  appropriate  authority.  R.C.M.  1111,  R.CJd.  1112;  JAGMAN, 

§§  0153,  0154.  (Note:  If  case  assigned  an  NMCM  number,  it  must  be 
forwarded  to  Navy  and  Marine  Corps  .^spellate  Review  Activity.) 

_  Waiver  of  appellate  review  in  writing. 

_  Forward  ROT  to  SJA  of  OEGCMA  for  review.  R.CJiiI.  1111; 

JAGMAN,  §§  0153, 0154.  (Note:  ROT  may  have  to  be  forwarded 
to  OEGCMA  for  action  or  the  JAG  for  action.  RC  Jd.  1112, 1201.) 

_  The  JA's  review  inserted  in  original  ROT  and  aU  copies. 

RCJd.  1103(b)(3)(G),  RCJd.  1112. 

_  Copy  of  review  to  accused. 

_  Forward  ROT  to  OJAG,  Code  40.31. 

_  Forward  one  copy  of  the  ROT  to  the  President,  Naval  Clemency 

and  Parole  Board,  if  sentence  includes  an  unsuspended  punitive 
discharge. 

_  No  waiver  of  appellate  review. 

_  Send  ROT  and  two  copies  to  the  Navy  and  Marine  Corps 

Appellate  Review  Activity,  Code  40.31. 

_  Forward  one  copy  of  the  ROT  to  the  President,  Naval  Clemmuy^ 

and  Parole  Boar^  if  sentence  includes  an  unsuspended  punitive 
discharge. 

_  Prepare  impropriate  service  record  entries  (usually  pages  4,  7,  9,  and  13). 

_  Optional:  retain  copy  of  ROT,  CA's  action,  and  promulgating  order. 

_  If  initiated  as  Art  32,  appointing  order  inserted  in  ROT.  R.C.M.  1103(b)(3). 

_  Report  of  investigation  (DD  Form  457). 

_  Art  34  advice. 

_  Waiver  of  Art.  32. 

_  Conditions  on  suspension,  proof  of  service  on  probationer,  and  any  records  of 

procedures  in  connection  with  vacation  of  suspension.  RCJd.  1108, 
RC.M.  1109. 

_  Confinement  order  and  medical  officer's  certificate  for  members  sentenced  to 

confinement  on  bread  and  water  and  diminished  rations. 

_  Apellate  court  directives  (i.e.,  orders  to  conduct  a  rehearing,  siq>plemental 

orders,  etc.). 

_  Records  of  former  trial  of  the  same  case  if  case  was  a  rehearing  or  new  or  other 

trial  of  the  same  case.  RCJM.  1103(b)(3)(A). 
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_  Coiiq>lianoe  with  recpiirementsfOT  nation^  security  and  dagsifiedinfonnatjon. 

JAGMAN,  $$0126,  0144,  0166;  OPNAVINST  5510.1H;  R.CJil.  4070)), 
R.C34. 1104(b)(1)(D). 

_  Other _ 
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_  Prepare  report  of  results  of  trial  form,  if  required;  attach  to  ROT.  JAGMAN, 

§  0149,  A-l-j. 

_  Convening  order  inserted  in  ROT.  R.CJd.  1108(b)(2)(D). 

_  Modifications  inserted,  if  any. 

_  Charge  sheet  inserted  in  ROT.  R.CM.  1103(b)(2)(D). 

_  ROT  examined  hy  TC.  R.C.M.  1103a)(l)(A). 

_  ROT  examined  by  DC,  when  unreasonable  delay  wOl  not  result. 

R.CM.  1103(i)(l)(B). 

_  ROT  auth^iticated  by  each  MJ  partidpating  in  proceedings  or  substitute 

authentication.  JAGMAN,  §  0150a:  R.CJd.  1104(a)(2). 

_  Original  summarized  ROT  and  one  copy  prepared.  R.C  Jd.  1108(b)(2),  (3),  (g). 

All  exhibits  induded: 

_  Prosecution. 

_  Ddense. 

_  Apellate. 

_  Pretrial  agreement. 

_  Motions. 

_  MJ  alone  request,  if  any. 

_  Written  continuance  requests  with  ruling. 

_  Written  special  findings  by  MJ. 

_  Enlisted  members  request. 

_  Members  questionnaires. 

_  Voir  dire  questions. 

_  Members*  questions. 

_  Appdlate  ri^ts  statement 

_  Other _ 

_  Page  check:  sequential;  #  of  pages: _ 

_  Indoc  sheet. 
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_  Attach  accused's  response  to  ROT,  if  provided.  R.C.M.  1106. 

_  Attach  other  matters  submitted  by  accused  or  DC,  and  any  action  on  same,  to 

ROT.  TLCM.  1105,  1106. 

_  Deferment  requests. 

_  Clemency  requests. 

_  Other  matters. 

_  Comment  to  CA  on  all  matters  raised  under  R.C  Jd.  1105, 1106  and  any  other 

clemency  matter.  (Only  SJA's  may  respond  to  legal  error.) 

_  Forward  all  responses  and  recommendations  to  CA  for  review.  R.CJd.  1107. 

_  Prepare  CA's  action  using  CA's  input.  R.C.M.  1107. 

_  CA's  action  checklist  c»mplied  with. 

_  Attach  CA's  action  or  statement  as  to  why  (s)he  cannot  take  action;  include 

letter  of  reprimand  if  any.  RC.M.  1107. 

_  Prepare  promulgating  order  and  sq)propriate  copies  for  distribution. 

R.CJd.  1114(c)(3);  JAGMAN,  §§  0153,  0155. 

_  Promulgating  order  checklist  complied  with. 

_  (Complete  time  sheet  and  the  back  of  the  cover  of  the  ROT. 

_  Forward  ROT  to  SJA  of  OEGCMA  for  review.  R.C.M.  1111;  JAGMAN, 

§§  1053,  0154.  (Note:  ROT  may  have  to  be  forwarded  to  OEGCMA  for  acticm 
or  the  JAG  for  action.  RC.M.  1112,  1201.) 

_  The  JA's  review  inserted  in  original  ROT  and  all  copies.  RC.M.  1103(b)(3)(G), 

R.C.M.  1112. 

_  Copy  of  review  to  accusecL 

_  Maintain  and  distribute  ROT  in  accordance  with  JAGMAN,  §  0154(2)  and  (3). 
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_  Shore  activities;  maintain  two  3rear8  after  final  action. 

_  Fleet  activities:  maintain  three  months  after  final  action. 

_  Pr^are  appropriate  service  record  entries  (usually  pages  4,  7,  9,  and  18). 

_  If  initiated  as  Art  32,  appointing  order  inserted  in  R()T.  ROM.  110S(b)(3). 

_  Record  of  investigation  (DD  Form  467). 

_  Art  34  advice. 

_  Waiver  of  Art  32. 

_  Conditions  on  suspension,  proof  of  service  on  probationer,  and  any  records  of 

procedures  in  connection  with  vacation  of  suqsension.  R.CM.  1108, 
R.CM.  1109. 

_  Confinement  order  and  medical  officer's  certificate  for  members  sentenced  to 

confinement  on  bread  and  water  and  diminished  rations. 

_  Records  of  former  trial  of  the  same  case  if  case  was  a  rehearing  or  new  or  other 

trial  of  the  same  case.  RCM.  1103(b)(3)(A). 

_  i^pellate  court  directives  (i.e.,  orders  to  conduct  a  rehearinc^  supplemental 

orders,  etc.). 

_  Compliance  with  requirements  for  national  security  and  classified  information. 

JAGMAN,  §§  0126,  0144,  and  0166;  OPNAVINST  5510.1H;  RCM.  407(b), 
RCM.  1104(b)(1)(D). 

_  Other _ . 
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SJA  /  IX)  Recommendation  Checklist 
R.C  JL  1106,  JAGldAN,  S  0151(c) 

SJA  Recommendation  ICO _ 


Offenses,  pleas,  findings,  and  a4jiidged  sentence  set  out. 

Court  or  MJs  clemency  recommendation,  if  any. 

Summary  of  accused's  service  record. 

_  Length  of  service. 

_  Character  of  service  (average  pros  and  cons,  avmage  evaluation  traits). 

_  Decorations  /  awards. 

_  Records  of  prior  noiyudicial  punishments  (NJPs). 

_  Previous  convictions. 

_  Other  matters  of  sigiificance. 

Nature  and  duration  of  pretrial  restraint,  if  any. 

_  Judicially  ordered  credit  to  be  i^pUed  to  confinement  if  any. 

Current  confinement  status. 

Existence  of  pretrial  agreement  noted,  if  any. 

_  Terms  and  obligations  CA  is  obligated  to  take  or  reasons  why  CA  is  not 

obligated  to  take  specific  action  imder  the  agreement. 

All  RC.M.  1105  matters  and  oth^  clemency  submitted  prior  to  recom¬ 
mendation  with  all  matters  submitted  attached  as  enclosures. 

All  claims  of  legal  error  addressed  and  statement  whether  corrective  action  on 
the  findings  or  sentence  is  appropriate  when  an  allegation  of  error  is  raised 
under  RC.M.  1105  or  when  deemed  appropriate  by  the  SJA  (Note:  Far  SJAs 
only,  lX)s  do  not  address  legal  error.) 

_  All  R.CJd.  1105  or  other  demency  matters  noted  and  statmnent  that 

th^  were  taken  into  consideration. 

Specific  recommendation  concerning  action  to  be  taken  by  CA  on  adjudged 
sentence  after  considering  any  demency  mattma,  any  claims  or  legal  error,  and 
any  pretrial  agreement. 
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_  Optional  matters,  if  any. 

_  Accused  notified  and  given  opportunity  to  rebut  adverse  matters  which 

are  not  part  of  the  record  and  with  knowledge  of  which  the  accused  is 
not  chargeable. 

_  Recommendation  signed  by  SJA  or  commissioned  olBicmr  acting  as  LO. 

_  Served  on  accused  and  counsel. 

_  Statement  stating  why  accused  not  personally  smrved. 

_  Date  accused:  _ ,  counsel:  _ . 

_  If  RC.M.  1105  or  1106  matters  or  other  matters  are  raised  after  original 

recommendation,  addendum  to  recommendation  noting  these  issues  completed. 

(Note'.  Only  SJA  may  respond  to  legal  errors.) 

_  If  addendum  raises  new  matter,  has  accused  and  counsel  been  served 

and  given  opportunity  to  respond  prior  to  CA  taking  action? 
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CA*s  Action  Checklist 
R.CM.  1107;  JAGMAN»  i  0151(a)  and  (b). 

CA's  Action  ICO _ 


RC^.  706  hearing  ordered  if  accused  lacks  mental  capacity. 

Action  taken  not  earlier  than  10  days  after  the  later  of  smvioe  of  the  ROT  or 
LO  /  SJA  recommendation. 

_  Waiver  of  rig^t  to  submit  matters,  in  writing,  by  accused. 

_  Time  period  extended. 

Optional:  offenses,  pleas,  findings,  and  adjudged  sentence  properly 

promulgated. 

Action  states  CA  considered: 

_  Result  of  trial. 

_  LO  /  SJA  recommendation. 

_  Court  or  kid's  recommendation,  if  any. 

_  Clemency  matters  submitted  by  anyone,  if  any. 

_  Legal  errors  raised,  if  any. 

_  Other  matters  raised  under  R.CJd.  1105  and  1106,  if  any.  (Note: 

Indicate  that  no  matters  were  received  if  that  is  the  case,  alro  indicate 
a  failure  of  accused  or  ooux^l  to  respond  to  SJA  /  LO  recommendation.) 

Optional  additional  matters  considered,  if  any. 

_  ROT. 

_  Personnel  records  of  accused. 

_  Other  matters  deemed  appropriate  by  CA. 

_  Notification  to  accused  and  opportunity  to  rebut,  if  matters 

adverse  to  accused  fi-om  outside  record,  with  knowledge  of  whidi 
the  accused  is  not  chargeable  are  considered. 

Specific  action  with  regard  to  findings,  if  applicable. 

_  Rehearing  on  findings  ordered. 

_  If  rehearing  or  new  trial  ordered,  reasons  for  disapproval  set  forth. 

_  If  no  rehearing  ordered  on  disapproved  charges  and  specifications, 

statement  of  dismissal. 

_  K  "other"  trial  ordered,  reasons  for  declaring  the  proceedings  invalid 

stated. 
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_  Spedllc  action  with  regard  to  sentence  adjudged. 

_  Sentence  consistent  with  pretrial  agreement,  if  any. 

_  CA  escecuted  portions  of  sentmice  not  siiq)ended,  excqit  for  punitive 

discharge. 

_  If  sentence  mitigated,  equivalmudes  under  R.C M.  1003  complied  with. 

_  Sentence  limited  if  ^e  ROT  does  not  meet  requirements  of  R.CJd. 

1103(b)(2)(B)  or  (c)(1). 

_  Rehearing  on  sentence  ordered. 

_  Automatic  reduction  addressed  (Article  58a),  if  accused  not  reduced  to  E-1  as 

part  of  adjudge  sentence. 

_  If  portion  of  sentence  suspended,  accused  has  been  informed  of  conditions  in 

writing. 

_  Place  of  confinement  noted,  if  approved  by  CA 

_  Deferment  date  noted,  if  granted. 

_  Deferment  rescinded. 

_  Credit  for  illegal  pretrial  confinement  directed. 

_  Any  r^rimand  ordered  executed  included  in  action. 

_  Companion  cases  noted,  if  any. 

_  Signed  by  CA  with  authority  to  sign  stated  below. 

_  If  substitute  CA,  action  notes  CA  is  acting  pursuant  to  s.  specific  request. 

_  If  action  on  rehearing  on  new  trial,  limitations  of  R.C.M.  810(d)  oonq>lied  with. 

_  Served  on  accused  or  counsel. 
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Promulgating  Order  Checklist 
ILCM.  1114;  MCM  Appendix  17;  JAGBfAN,  8  0155 

Promulgating  Order  ICO _ 

_  Order  bears  date  of  initial  action  of  CA,  if  any. 

_  Type  of  court-martial  specified. 

_  Command  which  convened  court-martial. 

_  Charges  and  specifications,  or  summary  thereof  on  which  accused  arraigned. 

_  Accused's  plea. 

_  Findings  or  other  diqrasition  of  each  charge  and  q>ecificatiDn. 

_  Sentence,  if  any. 

_  Action  of  CA,  or  summary  thereof. 

_  Date  of  initial  action. 

_  Signed  by  CA,  other  competent  authority,  or  person  acting  under  direction. 

_  Distributed  in  accordance  with  JAGMAN,  §  0155. 

_  Supplementary  order,  if  necessary. 

_  Verbatim  recitation  of  the  action  or  order  of  the  appropriate  authority, 

or  summary  of  thereof. 
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APPENDIX  Q 

SAMPLE  TAGE  IS"  ADBONISTBATIVE  PlgMAmca 
(SENTENCE  DOES  NOT  INCLUDE  CONFINEBIENT  OR  AFFECT  PAT) 


ADMINISTRATIVE  REMARKS 
NAVPERS  1070/613  (Rev.  1-76) 
S/N  0106-LF-010-6990 

SHIP  OR  STATION 

USS  IOWA  (BB  61) 


Approved  and  ordered  executed.  The 
record  of  trial  is  forwarded  to  Conunander, 
Naval  Sinrfiswe  Force,  UJS.  Atlantic  fleet, 
Norfolk,  Virginia,  for  review  per  Artide 
64(b),  UCMJ. 


Isignature/ 

J.  L.  MASTERSON,  PNCS,  USN 
By  direction  of  die  Commanding  OfBcer 


NAME  SSN  BRANCH  AND  CLASS 

BYERS,  Thomas  Glenn  987-65-4321  USN 
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SAMPLE  "PAGE  T  COURT  MEMORANDUM 
(P601-7R)  SPCM  CONVICTION 

(Blocks  not  identified  are  left  blank.) 


1.  DATE  SUBMITTED:  CYMAR22  2.  SHIP  /  STATION:  USS  IOWA  (BB  61) 
3.  DATE  OF  REFERRAL:  CYFEB16  4.  TYPE  OF  COURT:  SPECIAL 
5.  DATE  OF  COURT:  CYFEB28  6.  U(3MJ  ARTICLE(S):  128,  134 
7.  DATE  OF  ACTION:  CYMAR20  8.  "X"  REPORT  OF  ACTION 
12.  "X"  RATE  ADJUSTMENT 


13.  FROM:  BT3  14.  TO:  BTFN  15.  HR:  C™AR20 

42.  SYNOPSIS  . . . 

CYMAR22:  SPECIAL  COURT-MARTIAL 
DATE  OF  TRIAL*  CYFEB28 

VIOL  UCMJ  ART.  128  -  ASSAULT  ON  A  PETTY  OFFICER  BY  STRIKING  HIM  IN 
THE  FACE  WITH  HIS  FIST  ON  CYFEBIO;  VIOL  UCMJ  ART.  134  -  DRUNK  AND 
DISORDERLY  CONDUCT  ON  STATION  ON  CYFEBIO. 

SENTENCE  ADJUDGED:  CONF  FOR  2  MONTHS  AND  REDUCTION  IN  GRADE 
TO  PAY  GRADE  E-3 

DATE  SENTENCE  ADJUDGED:  CYFEB28 

43.  1070/607  DTD:  CYMAIKO  44.  AUTHORITY  TYPE:  CONVENING 

45.  CO  USS  IOWA  (BB  61)  LTR  SER  325  DTD  CYMAR20  FWD  ROT  TO 
COMNAVSURFLANT,  NORFOLK,  VA 

CA'S  ACTION:  APPROVED  AND  ORDERED  EXECUTED.  THE  NAVAL  BRIG, 
NAVSTA,  NORFOLK,  VA  IS  DESIGNATED  THE  PLACE  OF  CONF.  ROT  FWD  TO 
COMNAVSURFLANT,  NORFOLK,  VA  FOR  REVIEW  PER  ART.  64(a),  UCMJ. 


(Complete  blocks  46-51  with  identifying  data.) 
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SAMPLE  "PAGE  T  COliBT  BfEMORANDLM 
(P601-7R)  SPCM  SENTENCE  SERVED 

(Blocks  not  identified  are  left  blank.) 

1.  DATE  SUBMITTED:  CYAPR20  2.  SHIP  /  STATION:  USS  IOWA  (BB  61) 

3.  DATE  OF  REFERRAL:  CYFEB16  4.  TYPE  OF  COURT:  SPE(3IAL 
5.  DATE  OF  COURT:  CYFEB28  6.  UCMJ  ARTICLE(S):  128,134 
7.  DATE  OF  ACTION:  CYAPR19  8.  "X"  REPORT  OF  ACTION 

36.  CONFINEMENT  ORDERED  FROM:  CYFEB28 

37.  COMPUTED  TO  CYAPR19 

38.  DAYS  LOST  TIME  (30  DAY  BASIS):  51 

39.  DAYS  LOST  TIME  (DAY  FOR  DAY):  50 

40.  CHANGE  EAOS  TO:  CY+1SEP25 

41.  CHANGE  EXP.  ENL.  TO:  CrY+lSEP25 

42.  SYNOPSIS  .  . . 

RELEASED  FROM  CONF  HAVING  SERVED  50  DAYS  OF  SENTENCE  ADJUDGED 
ON  CYFEB28.  GIVEN  10  DAYS  CREDIT  FOR  GOOD  BEHAVIOR. 

44.  AUTHORITY  TYPE:  ADMINISTRATIVE 

46.  J.  L.  MASTERSON,  PNCS,  USN,  BY  DIR  OF  CO  USS  IOWA  (BB  61) 

(Complete  blocks  47-51  with  identifying  data.) 
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COURT-MARTIAL  PUNISHBIENTS  (fLCM,  1003) 
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Notes  to  chart  on  precedii^  page: 

(1)  Death  includes  a  DD  or  Dismissal,  as  appropriate.  Confinement  is  a  necessary 
incident  of  death,  but  not  part  of  it. 

(2)  Can  be  combined  with  any  other  lawful  punishment. 

(3)  Permissible  for  any  offense  r^ardless  of  the  listed  maximum  authcnized 
punishmmit. 

(4)  For  W-ls,  permissible  for  any  offense  r^ardless  of  the  listed  maximum 
authorized  punishment 

(5)  Accused  must  be  attached  to  or  embarked  in  a  vesseL 

(6)  Shall  be  treated  as  2  days'  confinement  when  combined  with  confinement,  hard 
labor  without  confinement,  or  rratriction  [R.CJd.  1003b(9)]. 

(7)  Combined  restriction  and  hard  labor  without  confinmnent  shall  be  executed 
concurrently. 

(8)  When  combined  with  confinement,  the  two  punishments  may  not  exceed  the 
Tnaarimum  allowable  confinement  at  the  equivalency  rate  of  1.5  months'  hard 
labor  w/o  confinement  for  1  month  confin^ent 

(9)  State  both  the  amount  of  forfeiture  pm*  month  and  the  number  of  months  it  is 
to  run — state  amount  per  month  in  whole  dollars. 

(10)  AtSCMsandSPCMs:  when  combined  with  forfeitures,  combined  amount  may 
not  exceed  amount  authorized  for  forfeitures. 
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CHAPTER  THIRTY-TWO 
ADMINISTRATIVE  FACT-FINDING  BODIES 


3201  REFERENCES 

A.  JAG  Manual,  Chapter  II 

B.  JAGINST5830.1.  Subj:  PROCEDURES  APPLICABLE  TO  COURTS  OF 
INQUIRY  AND  ADMINISTRATIVE  FACT-FINDING  BODIES  THAT 
REQUIRE  A  HEARING 


COURTS  OF  INQUIRY 


3202  INTRODUCTION 

The  Court  of  Inquiry  (COD  is  the  nu)Bt  formal  of  the  three 
administrative  fact-finding  bodies  used  in  the  Navy.  Few  active-duty  judge 
advocates  have  had  occasion  to  become  involved  in  these  investigations.  This  may 
change,  however,  under  the  guidelines  for  fact-finding  body  selection  in  the  1990 
revision  of  the  JAG  Mtinual.  Judge  advocates  can  expedt  to  see  more  and  more  of 
these  investigations  in  the  future. 


3203  PRELIMINARY  CONSIDERATIONS 

The  selection  of  the  type  of  fact-finding  body  is  left  to  the  judgment  and 
discretion  of  the  oonunander.  Before  convening  an  investigation,  the  convening 
authority  (CA)  must  consider  the  powers  the  fact-finding  body  will  require  and  the 
desirability  of  designating  parties.  If  the  subject  of  the  inquiry  involves  disputed 
issues  of  fact  and  a  risk  of  substantial  ii\justioe  if  an  individual  is  not  afforded  the 
rights  of  a  party,  a  COI  or  an  investigation  required  to  conduct  a  hearing  should  be 
convened.  If  the  ability  to  subpoena  witnesses  is  neoessaiy,  a  COI  should  be 
convened. 
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3204  MAJOR  INCIDENTS 

A  COI  should  normally  be  convened  if  the  subject  of  the  investigation  is 
a  xxiajoT  incident.  The  character  of  the  event  as  a  nugor  incident  may  be  apparent 
when  it  is  first  reported  or  as  additional  facts  are  learned.  For  less  serious  cases,  an 
investigation  not  required  to  conduct  a  hearing  will  normally  be  adequate. 

A  Definition.  JAGMAN,  §  0202&(3)  defines  a  mqjor  incident  as  an 
extraordinary  incident  occurring  during  the  course  of  official  duties  where  the 
circumstances  suggest  a  significant  departure  firom  the  e3q)ected  level  of 
professionalism,  leadership,  judgment,  communication,  state  of  material  readiness, 
or  other  relevant  standard  resulting  in: 

1.  Multiple  deaths; 

2.  substantial  property  loss  (i.e.,  loss  which  greatly  exceeds  what  is 
normally  encountered  in  the  course  of  day-to-day  operations); 

3.  substantial  harm  to  the  environment  (i.e.,  harm  that  greatly 
exceeds  what  is  normally  encountered  in  the  course  of  day-to-day  operations);  or 

4.  national  public  and  press  interest  and  significant  congressional 

attention. 

B.  Death  cases.  Regardless  of  the  fact  that  a  death  case  may  not  be  a 
mqjor  incident  as  defined,  the  circumstances  surrounding  the  death  or  resulting 
me^a  attention  may  warrant  convening  a  COI  or  investigation  required  to  conduct 
a  hearing  as  the  appropriate  means  of  investigating  the  incident.  If  at  any  time 
during  the  course  of  an  investigation  into  an  incident  it  iqipears  that  the  intentional 
acts  of  a  deceased  servicemember  were  a  contributing  cause  to  the  incident,  JAG  will 
be  notified  and  appropriate  safeguards  will  be  implemented  to  ensure  a  fair  hearing 
regarding  the  deceased  member's  actions.  JAGMAN,  4§  0207a(2)  and  0226c(2). 

C.  Cognizance  over  m^jor  inddente.  The  first  flag  or  general  officer 
exercising  general  court-martial  convening  authority  (GCMCA)  over  the  inddmit  or 
the  first  flag  or  general  officer  in  the  chain  of  command,  or  any  superior  flag  or 
general  officer,  will  take  immediate  cognizance  over  the  case  as  the  CA. 

If,  after  preliminary  investigation  or  otherwise,  the  CA  concludes 
that  an  incident  initially  considered  mqjor  does  not  fall  within  the  definition,  or  a 
COI  is  not  warranted  under  the  drcumstances,  these  conclusions  must  be  reported 
to  the  next  flag  or  general  officer  in  his  /  her  chain  of  command  before  convening  any 
other  type  of  investigation.  This  is  a  notification,  not  a  request  for  approval,  but  the 
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INVESTIGATIONS  REQUIRING  A  HEARING 


3206 


INVESTIGATIONS  REQUO 


IN  04 1 


TO  CONDUCT  A  HEARING 


The  investigation  required  to  conduct  a  hearing  is  intended  to  be  an 
intermediate  option  between  an  investigation  not  requiring  a  hearing  and  a  COL 
Such  investigations  are  used,  for  example,  when  a  hearing  with  sworn  testimony  is 
desired  or  designation  of  parties  may  be  required,  but  only  a  single  10  is  necessaiy 
to  conduct  the  hearing. 

A  Convening  and  ooipposition.  The  investigation  required  to  conduct  a 
hearing  can  be  convened  by  the  written  iqppointing  order  of  any  officer  authorized  to 
convene  a  general  or  special  court-martial  and  should  normally  consist  of  a  single 
commissioned  officer,  but  may  consist  of  a  civilian  employee  when  the  CA  considers 
it  appropriate.  The  10  should  be  senior  to  any  designated  party  and  at  least  an  0-4 
or  GS-13.  The  investigation  may  consist  of  more  than  one  member  but,  if  multiple 
members  are  deemed  appropriate,  a  COI  should  be  considered.  See  JAGINST  5830. 1, 
end.  (2),  para.  3b  for  addition^  rules  when  multiple  members  are  appointed. 
JAGMAN,  §  0204d. 

B.  Procedures.  The  investigation  is  similar  to  the  COI  in  several  respects: 
legal  counsel  should  be  appointed  for  the  proceedings;  the  hearing  is  formal;  and 
testimony  should  be  given  under  oath  with  proceedings  recorded  verbatim.  Unlike 
the  COI,  this  investigation  does  not  possess  the  power  to  subpoena  dvilian  witnesses. 
JAGINST  5830.1,  end.  (2),  para.  10. 


3207  PARTIES 

A  "party"  is  a  person  who  has  properly  been  designated  as  such,  in 
connection  with  a  COI  or  an  investigation  required  to  conduct  a  hearing,  because 
their  conduct  is  "subject  to  inquiry"  or  they  have  a  "direct  interest"  in  the  inquiry. 
The  designation  of  an  individual  as  a  party  afTords  that  individual  a  hearing  on 
possible  adverse  information  concerning  them. 

A.  Sul^’ect  to  inquiry.  A  person's  conduct  or  performance  is  "subject  to 
inquiry"  when  the  person  is  involved  in  the  inddent  and  it  appears  that  disdplinary 
action  may  follow,  their  ri^ts  or  privileges  may  be  adversely  affected,  or  their 
personal  reputation  or  professional  standing  may  be  jeopardized.  Persons  subject  to 
the  UCMJ  whose  conduct  is  subject  to  inquiry  must  be  designated  parties  at  a  COI. 
The  CA  may  designate  such  persotmel  as  parties  at  an  investigation  required  to 
conduct  a  hearing.  JAGMAN,  §§  0204b,  c,  and  0205b;  JAGINST  5830.1,  end.  (1), 
para.  3c,  and  end.  (2),  para.  3d. 
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B.  Direct  interest.  A  person  has  a  "direct  interest"  in  the  subject  of  inquiiy 
when  the  findings,  opinions,  or  recommendations  may  reflect  questionable  or 
imsatisfactory  conduct  or  performance  of  duty  or  relate  to  a  matter  over  which  the 
person  has  a  duty  or  a  ri^t  to  exercise  control.  Upon  their  request,  servioemembers 
or  DOD  employees  who  have  a  direct  interest  in  the  subject  of  a  COI  must  be 
designated  as  parties;  designation  is  optional  at  an  investigation  required  to  conduct 
a  hearing.  JAGMAN,  §§  0204b,  c,  0205c;  JAGINST  5830.1,  end.  (1),  para.  3c,  and 
end.  (2),  para.  3d. 

C.  Designation.  The  CA  of  the  COI  or  investigation  required  to  conduct  a 
hearing  may  designate  parties.  Also,  the  CA  may  authorize  the  fact-finding  body  to 
designate  parties  during  the  proceedings.  JAGMAN,  §  0204c;  JAGINST  5830.1,  end. 
(1),  para.  3c,  and  end.  (2),  para.  3d. 

D.  Rights  of  a  party.  A  party  has  certain  ri^ts  which  are  akin  to  those 
afforded  to  respondents  at  administrative  discharge  boards,  induding  the  ri^t  to 
counsel.  The  rights  of  parties  are  listed  in  detail  in  JAGMAN,  §  0205d;  JAGINST 
5830.1,  end.  (1),  para.  9,  and  end.  (2),  para.  9. 

E.  Other  uses  of  the  record  against  parties.  If  a  servicemember  has  been 
designated  a  party  to  a  COI  or  investigation  required  to  conduct  a  hearing,  the  record 
may  be  used  as  the  basis  for  noqjudicial  punishment  (NJP)  without  further 
proceedings.  Similarly,  the  record  may  theor:..  -ally  be  used  in  Ueu  of  an  artide  32 
investigation  if  a  GCM  is  contemplated.  Prac. .  ally,  however,  this  substitution  is 
difficult;  convening  of  a  separate  artide  32  investigation  wiU  likely  be  more  effident. 
If  the  accused  was  designated  as  a  party,  sworn  testimony  given  to  the  fact-finding 
body  is  admissible  and  may  be  useful.  JAGMAN,  §  0209c;  JAGINST  5830.1,  end.  (1), 
para.  9d,  and  end.  (2),  para.  9d.  Also,  Art.  32(c),  UC!^;  Part  V,  para.  4(d),  and 
R.C.M.  405(b),  MCM,  1984. 

Note:  The  investigation  report:  See  end.  (7),  JAGINST  5830.1  for 
sample  report  of  a  COI.  A  similar  report  must  be  made  for  an 
investigation  requiring  a  hearing. 


INVESTIGATIONS  NOT  REQUIRING  A  HEARING 


3208  INVESTIGATIONS  NOT  REQUIRING  A  HEARING 

The  JAG  Manual  investigation  not  requiring  a  hearing  is  the  most 
common  administrative  fact-finding  body  convened  to  search  out,  develop,  assemble, 
analyze,  and  record  all  available  information  relative  to  an  incident.  Ilie  report  is 
advisory  in  nature,  intended  primarily  to  provide  convening  and  reviewing  authorities 
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with  adequate  information  on  which  to  base  decisions.  JAG  Manual  investigations 
also  serve  as  a  repository  of  lessons  learned  which  may  be  disseminated  to  other 
naval  units. 

A.  Convening.  Any  ofiicer  with  article  15  power  may  convene  an 
investigation  not  requiring  a  hearing.  The  commander  of  the  unit  concerned  is 
responsible  for  convening  the  investigation.  If,  however,  an  incident  occurs  far  from 
the  command  (e.g.,  member  dies  on  leave)  or  when  the  command  has  a  practical 
diffrculty  in  conducting  the  investigation  (e.g.,  ship  due  to  deploy),  the  commander 
can  ask  the  Navy  area  coordinator  (or  a  subordinate  GrCMA  designated  by  the  area 
coordinator  for  this  puixiose)  or  the  Marine  CjCMA,  in  whose  geographic  area  of 
responsibility  the  incident  occurred,  to  assign  another  command  to  investigate  the 
incident.  The  request  should  contain  all  available  information  such  as  time,  place, 
and  nature  of  the  incident.  JAGMAN,  §§  (^04d  and  0206. 

B.  Required  investigations.  The  JAG  Manual  requires  investigation  of 
numerous  events  including  significant  fires,  possible  claims  for  or  against  the  Navy, 
aircraft  mishaps  and  vehicle  accidents,  collisions,  grounding,  and  other  significant 
events.  A  JAG  Manual  investigation  must  also  be  conducted  in  all  servicemember 
death  cases  that  are  not  a  result  of  a  "previously  known  medical  condition"  or 
combatant  activities  and  when  civilians  are  found  dead  on  naval  bases. 
(MHPERSMAN,  art.  4210100  details  PERSCASREP  reporting  requirements  and 
follow-on  status  investigation  reports  every  14  days).  JAGMAN,  i  0226;  see 
JAGMAN,  §§  0230-0241  for  detailed  requirements  on  specific  ^ypes  of  incidents. 

C.  Appointing  order.  The  commander  initiates  the  investigation  with  the 
appointing  order.  Samples  appear  in  the  JAG  Manual  at  appendices  A-2-c  and 
A-2-d  and  at  the  end  of  this  chapter.  The  commander  appoints  one  or  more 
commissioned  ofilcers  (usually  one)  or,  when  appropriate,  a  warrant  ofiicer,  senior 
enlisted,  or  DON  civilian  employee  to  conduct  the  investigation.  The  10  should  be 
mature,  experienced,  and  senior  to  any  person  whose  conduct  may  be  in  question. 
The  appointing  order  must  be  prepared  on  command  letterhead  for  the  commander's 
signature.  The  appointing  order  must  state  the  specific  purposes  of  the  inquiiy  and 
contain  explicit  instructions  about  its  scope.  Also,  it  must  contain  the  attorney  work 
product  statement  contained  in  JAGMAN,  §  0211c.  The  appointing  order  should 
specify  the  deadline  for  the  lO's  report.  Hie  JAG  Manual  authorizes  30  days;  the 
command  may  specify  a  shorter  time  in  straightforward  incidents  to  allow  time  for 
any  corrective  action  by  the  10  which  the  commander  deems  necessary.  JAGMAN, 
§  0211. 

D.  The  investigation  report.  The  report  will  normally  consist  of  a 
preliminary  statement,  findings  of  fact  (FOF),  opinions,  recommendations,  and 
enclosures.  Samples  appear  in  the  JAG  Manual  at  appendix  A-2-e(l)  and  at  the  end 
of  this  chapter.  The  report  is:  "From"  the  10  by  name  "To"  the  CO;  prepared  on 
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plain  paper,  not  letterhead;  and  signed  by  the  10.  Use  the  same  subject  line  as  the 
appointing  order.  Any  additional  references  would  follow  sequentially.  The  sample 
at  the  end  of  this  chapter  provides  additional  information  on  requirements  for  the 
preliminary  statement.  FOF,  opinions,  and  recommendations.  JAGMAN,  §§  0202(c) 
and  0214. 

E.  Ckimbining  with  other  investigationB.  If  different  aspects  of  a  single 
incident  may  require  investigation,  generally  only  one  investigation  need  be  done. 
For  example,  if  a  Sailor  drives  a  command  vehicle  into  the  NLSO,  seriously  ii\juring 
him  /  herself  and  killing  a  typist  inside,  a  single  investigation  will  be  adequate  to 
address  the  claims,  death,  and  line  of  duty  (LOD)  /  misconduct  issues  involved.  The 
exceptions  to  the  general  rule  include  prohibitions  against  using  the  following 
material  in  JAG  Manual  investigations: 

1.  NCIS  report  of  investigation — ^the  narrative  summary  portion 
[exhibits  may  be  used  with  prior  NCIS  permission],  JAGMAN,  §  0214f; 

2.  polygraph  examinations,  JAGMAN,  §  0214f; 

3.  evidence  obtained  pursuant  to  an  Aircraft  Mishap  Investigation 
Reports  (AMIR)  or  other  mishap  investigations  conducted  per  OPNAVINST  5102.1, 
Subj:  MISHAP  INVESTIGATION  AND  REPORTING; 

4.  situation  reports  (SITREPS); 

5.  statements  made  in  Medical  Quality  Assurance  Investigations; 

6.  Inspector  General  reports;  and 

7.  Administrative  letter  reports  concerning  security  violations  per 
OPNAVINST  5510.1,  Subj:  DEPARTMENT  OF  THE  NAVY  INFORMATION  AND 
PERSONNEL  SECURITY  PROGRAM  REGULATION. 

F.  CO's  endorsement.  The  first  endorsement  is  "From"  the  CO  "To"  the 
Judge  Advocate  General,  via  the  GCMA,  and  via  the  chain  of  command  as  may  be 
required  by  local  directives.  The  CO  has  20  days  to  prepare  the  endorsement  in 
death  investigations;  30  days  in  all  other  cases.  A  sample  endorsement  is  provided 
at  the  end  of  this  chapter.  Use  the  same  siibject  line  as  the  appointing  order.  The 
endorsement  will  approve,  modify,  or  disapprove  the  FOFs,  opinions,  and 
recommendations  and  indicate  any  action  that  has  been  taken  on  the  lO's 
recommendations.  If  additional  FOFs,  opinions,  or  recommendations  are  made  on 
the  existing  record,  they  will  follow  sequentially  from  the  last  FOF,  opinion,  or 
recommendation  in  the  lO's  report.  The  CO  must  specifically  comment  on  any  LOD  / 
misconduct  determinations.  The  endorsement  must  end  with  "subject  to  the 
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foregoing,  the  findings  of  .  fact,  opinions,  and  recommendations  of  the  basic 
investigation  [as  modified]  are  hereby  approved.”  JAGMAN,  §§  0202c,  0209b,  and 
0225. 

G.  Making  copies.  In  cases  involving  a  death  or  serious  iiuuiy>  send  JAG 
the  original  and  three  copies;  in  all  other  cases,  send  JAG  the  original  and  one. 
Provide  one  copy  for  each  via  addressee.  If  a  potential  claim  exists,  send  a  copy  to 
the  NLSO  or  Law  Center.  Advance  copies  with  the  first  endorsement  should  be  sent 
to:  OJAG  Code  33,  in  death  and  medi(^  malpractice;  to  OJAG  Code  31,  in  admiralty 
investigations;  to  CNO  /  CMC  in  postal  investigations;  and  to  COMNAVSAFECEN 
in  material  property  damage  investigations.  Advance  copies  of  Marine  investigations 
must  be  sent  via  CMC  (JA).  JAGMAN,  §§  0210  and  0238. 

H.  Freedom  of  Information  Act  (FOIA).  Theonlyreleaseauthority  for  JAG 
Manual  investigations  requested  under  the  FOIA  is  OJAG,  not  the  local  command. 
JAGMAN,  §  0210d. 
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APPENDIX  A 

"COURT  OF  INQUIRY  LESSONS  LEARNED" 

I.  PERSONNEL 

A.  Counsel.  Detail  counsel  /  assistant  counsel  for  the  court  as  early  as 
possible  and  get  them  on  scene. 

B.  Court  reporters.  At  least  four  (4)  court  reporters  will  be  needed  to 
maintain  near-simultaneous  transcription.  A  senior  legalman  (LN)  with 
excellent  leadership  ability  should  be  clearly  identified  as  the  boss. 

C.  Admin  ofilcer  /  evidence  custodian  /  computer  expert 

1.  Limited  duty  ofiicer  (LDO)  or  khaki  LN 

2.  Key  attribute  is  flexibility 

3.  Role  is  not  head  court  reporter 

D.  Court  members 

1.  CA  should  select  based  on  particular  expertise  needed 

2.  Delay  arrival  until  counsel  have  had  sufficient  time  to  prq[)are 
the  case  (minimum  of  one  week) 

3.  Passive  role 

a.  Counsel  should  prepare  and  present  the  case 

b.  Members  should  use  their  eiq)ertise  to  point  coimsel  in 
relevant  directions,  but  should  not  become  active 
investigators 

Avoids  potentially  contentious  voir  dire  and 
challenges  for  cause 

4.  Need  to  identity  potential  parties  ASAP  so  that  number  of 
defense  counsel  is  known 
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E.  Defense  counsel 

1.  Need  to  identify  command  with  authority  and  resources  to  detail 
all  defense  counsel  required 

2.  Defense  counsel  will  require  time  to  meet  with  parties,  interview 
witnesses,  and  examine  evidence  before  procedures  begin 

F.  Technical  experts  for  unfamiliar  complex  areas;  nonadversarial  e:q>erts 
available  to  all  participants 

G.  Law  enforcement  personnel.  Although  a  law  miforcement  investigation 
is  a  separate  and  independent  event,  detailed  counsel  should  cooperate 
with  law  enforcement  personnel  in  order  to  facilitate  both  inquiries 

H.  PAO  support.  Need  to  have  it  established;  if  you  are  dealing  with  a 
nugor  incident,  there  will  be  media  interest 

I.  Miscellaneous 

1.  Bailiff 

2.  Security  personnel 

3.  Junior  enlisted  personnel  to  run  errands,  serve  as  duty  drivers, 
etc. 

4.  Aides^if  court  membership  indudes  flag  oflicers 

n.  EQUIPMENT  AND  MATERIAL 
A.  Court  reporting  gear 

1.  Enough  mikes  to  cover  all  the  players 

2.  At  least  three  (3)  court  reporting  stations 

3.  At  least  two  (2)  recording  systems  (one  as  backup  which  can  also 
be  used  as  transcriber) 
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4.  Cany  a  ipinimum  of  100  blank  tapes  and  a  box  of  mini  omnputer 
discs 

5.  Hand-held  recording  device  for  use  during  "views" 

B.  Laptop  con^puters  -  a  minimum  of  four  (4) 

C.  printer.  Must  locate  a  high-qualiiy,  hig^-volume 

printer — portable  laser  printers  just  can't  stand  up  to  the  volume  of 

work  generated 

D.  Dedicated,  high-volume,  rapid-reproduction  copy  machine 

E.  Office  supplies 

1.  Paper,  pens,  pencils,  etc.  (can  usually  rely  on  local  sources,  but 
bring  a  small  supply) 

2.  Make  local  arrangements  for  coffee  /  soda  mess 

3.  Tables,  chairs,  flag,  miscellaneous  furnishings  for  hearing  room 
(must  use  local  sources) 

F.  Electrical  power 

1.  Be  aware  of  available  voltage  (110  or  220) — ^if  electrical  gear  is 
not  switchable,  bring  or  locally  obtain  transformers. 

2.  Bring  sufficient  surge  suppressors 

3.  If  operating  aboard  ship,  comply  with  rules  regarding  electrical 
safety  checks  (they  protect  you  and  your  equipment) 

4.  Be  prepared  for  power  fluctuations  (use  surge  8iq>pre88ors  and  hit 
the  "save"  key  frequently) 


m.  COMMUNICATIONS 

A.  Phones  with  commercial  and  DSN  access 

B.  Separate  message  PLAD  for  court 
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IV.  LOGISTICS 

A.  Transportation  to  site 

1.  Since  government  air  travel  is  often  unreliable,  recommend 
commercial  transportation 

2.  Counsel  for  court  and  admin  support  should  arrive  at  least  one 
week  in  advance  to  prepare,  investigate,  and  take  care  of  logistics 

3.  Defense  counsel  should  travel  as  soon  as  number  of  potential 
parties  is  known 

4.  Court  members  should  be  the  last  to  arrive 

B.  Hearing  site 

1.  No  problem  if  at  a  NLSO  where  you  can  take  over  a  courtroom 
(many  NLSO  courtrooms,  however,  are  too  small  for  a  multi¬ 
party  court  of  inquiry) 

2.  Need  large  room  with  available  facilities 

a.  Deliberation  room 

b.  Witness  room 

c.  Admin  /  evidence  room 

d.  Coffee  mess 

e.  Head  facilities 

f.  Telephones 

3.  Must  provide  security  for  evidence  and  eiqpensive  court  reporting 
equipment 

C.  Local  transportation 

1.  Sedans  for 

a.  Court  members 
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b.  Counsel 

c.  Errands 

2.  Van  for  court-reporters 

3.  Bus  or  other  means  of  commutor  transportation  for  parties, 
counsel,  and  witnesses 

D.  Housing 

1.  Attempt  to  house  most  participants  in  one  place.  If  ship  can 
handle  size  of  group,  great;  if  not,  assign  personnel  to  a  BOQ, 
hotel,  etc.  This  wiU  greatly  reduce  logistical  problems. 

2.  Court  members  should  be  reasonably  segregated  firom  defense 
counsel  and  parties 

E.  Messing.  Have  an  available  option,  particularly  for  noon  meal 


V.  CONDUCTING  THE  HEARING 

A.  Every  player  must,  at  the  outset,  be  thoroughly  familiar  with 

1.  Convening  order 

2.  JAGMAN,  Chapter  n 

3.  JAGINST  5830.1 

B.  Court  and  its  counsel  must  constantly  be  attuned  to  the  fact  that  the 
proceedings  are  nonadversarial  and  must  do  everything  possible  to  avoid 
even  the  appearance  of  advocacy;  difficult  to  maintain  since  defmise 
counsel  will  act  in  an  adversarial  capacity.  Court  and  counsel  miut  not 
let  competitive  instincts  prompt  them  to  depart  from  a  neutral  role. 

C.  Be  attuned  to  potential  fifth  amendment  /  article  31  and  privacy  act 
issues 

D.  If  civilian  emplcyees  are  potential  parties 

1.  Th^  cannot  be  designated  as  parties  unless  th^  so 
recpiest— JAGMAN,  S  0204b(6) 
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2.  They  cannot  be  provided  military  counsel  unless  the  CA 
determines  that  the  interests  of  tiie  government  will  be  best 
served— JAGINST  5830.1,  end.  (1),  para.  3.d.(2)(c) 

£.  Knowing  the  relative  seniority  of  parties,  induding  dvilians,  is 

important  because 

1.  Members  should  be  senior  to  all  parties,  unless  exertion  granted 
by  CA 

2.  Order  of  witness  examination,  defense  case  presentation,  and 
argument  are  all  based  on  seniority 

F.  Provide  COI  guide  to  president.  Indude 

1.  Calling  court  to  order,  recessing,  dosing,  etc. 

2.  Rulings  on  challenges 

3.  Rulings  on  objections;  with  a  few  exceptions  (e.g.,  relevance), 
proper  ruling  is,  "Objection(s)  is  (are)  noted" 

4.  Warnings  to  witnesses  at  end  of  their  testimony 

G.  Don't  get  rushed;  if  necessaiy  to  stay  organized  and  orderly,  recess  for 

reasonable  time 


VL  WHO'S  THE  BOSS? 

A.  The  president  and  court  members 

B.  The  CA 

C.  Not  NLSO  CO,  JAG,  member  of  Congress,  etc. 


{ 


Naval  Justice  School 
Publicatkm 


82-14 


SJADesUbook 
Rev.  8/84 


Administrative  Fact-Finding  Bodies 


APPENDIX  B 
CHECEUST  FOR  lO'S 


L  IMTIAL  ACTION 

A  Begin  work  on  the  investigation  immediately  upon  hearing  that  you  are 
to  be  appointed  10;  don't  wait  until  you  have  received  a  formal 
appointing  order. 

B.  Carefully  examine  the  appointing  order  to  determine  the  scope  of  your 
investigation. 

C.  Review  all  relevant  instructions  on  your  investigation,  including  the 
appointing  order  and  Chapters  11  and  Vm  of  the  JAGMAN. 

D.  When  must  your  investigation  be  completed  and  turned  into  the  CA? 

£.  Decide  on  the  methodology  of  your  investigation. 


n.  INTERVIEWING  WITNESSES 

A.  Draw  up  a  list,  to  be  supplemented  as  the  investigation  proceeds,  of  all 
possible  witnesses. 

B.  Determine  if  witnesses  are  transferring,  going  on  leave,  hospitalized,  or 
the  like,  which  might  take  them  out  of  the  area  before  review  of  the 
investigation  is  completed. 

C.  Inform  the  CA,  orally,  with  confirmation  in  writing,  immediately  upon 
learning  that  a  material  witness  mig^t  leave  the  area  before  review  of 
the  investigation  is  completed.  Pending  review  of  the  investigation,  the 
CA  may  wish  to  take  expropriate  action  to  prevent  the  witness  firom 
leaving. 

D.  Determine  which  witnesses  may  be  suspected  of  an  offense  under  the 
UCMJ  and  advise  each  of  his /her  rights  against  self-inciimination  and 
to  coimsel  using  the  form  found  in  Appendix  A-l-m  of  the  JAGMAN. 

E.  Advise  each  witness  who  may  have  been  ii\jured  as  a  result  of  the 
incident  being  investigated  of  his  /  her  rig^t  not  to  make  a  statement 
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with  regard  to.  the  iiyuiy  in  accordance  with  Section  0215b  of  the 
JAGMAN. 

F.  Conduct  an  intensive  interview  of  each  witness  on  the  incident  being 
investigated,  covering  their  full  knowledge  of: 

1.  Names,  places,  dates,  and  events  relevant  to  the  incident 
investigated 

2.  Any  other  source  of  information  on  the  incident  investigated 

G.  Obtain  an  appropriate,  signed  Privacy  Act  statement  from  the 
individuals  named  in  the  subject  line  of  the  appointing  order.  UVbfe: 
Do  not  ask  witnesses  for  their  social  security  number  (SSN).  The  SSN 
should  be  obtained  from  ofiEtdal  records  if  needed,  and  the  source  of  the 
SSN  should  be  stated  in  the  preliminary  statement.) 

H.  Record  the  interview  of  each  witness  in  detailed  notes  or  by  mechanical 
means. 

I.  Reduce  each  witness'  statement  to  a  complete  and  accurate  narrative 
statement. 

J.  Obtain  the  signature  of  each  witness,  under  oath  and  witnessed,  on  the 
narrative  statement  of  his  interview. 

K.  Review  carefully  your  list  of  possible  witnesses,  as  supplemented,  to 
ensure  that  you  have  interviewed  all  such  witnesses  who  are  personally 
available  to  you. 

L.  Attempt  to  obtain  statements  from  possible  witnesses  who  are  not 
personally  available  in  other  ways  (e.g.,  by  requesting  that  they  be 
supplied  to  you  be  message,  mail,  or  conducting  a  telephone  interview). 


m.  COLLECTION  OF  DOCUMENTS 

A.  Draw  up  a  list,  to  be  siq)plemented  as  the  investigation  proceeds,  of  all 
possible  documents  using  the  following  checklists. 

B.  Carefully  examine  your  list  of  possible  documents,  as  supplemented,  to 
ensure  ^at  you  have  obtained  all  such  documents  personally  available 
to  you. 
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C.  With  regard  to  possible  documents  that  are  not  personally  available  to 
you,  attempt  to  obtain  them  in  other  ways  (e.g.,  by  requesting  that  th^ 
be  supplied  to  you  by  message,  telephone,  fax,  or  mail). 

D.  To  the  extent  possible,  obtain  originals  or  certified  true  copies  of  all 
documents  available  to  you. 


IV.  COLLECTION  OF  OTHER  INFORMATION 

A  Draw  up  a  list,  to  be  supplemented  as  the  investigation  proceeds,  of  any 
other  information  which  may  be  of  assistance  to  reviewing  authorities 
in  understanding  the  incident  investigated  (e.g.,  objects  (firearms, 
bullets,  etc.)  and  maps  or  drawings  of  ph3nBical  locations  (e.g.,  accident 
sites,  etc.)). 

B.  Examine  your  list  of  such  information,  as  supplemented,  to  assure  that 
you  have  obtained  all  such  information  personally  available  to  you. 

C.  With  regard  to  such  information  not  personally  available  to  you,  attempt 
^ obtain  them  in  other  wa^  (e.g.  by  requesting  that  they  be  supplied 
to  you  by  message,  phone,  or  mail). 

D.  To  the  extent  possible,  reduce  such  information  to  a  form  (such  as 
photographs  or  sketches)  which  can  be  conveniently  included  in  your 
investigative  report. 

E.  With  regard  to  other  evidence  gathered,  take  all  steps  possible  to  insure 
that  any  such  evidence  not  an  enclosure  to  the  investigative  report  will 
be  kept  in  an  identified  place  (safe  from  tampering,  loss,  theft,  and 
damage)  pending  review  of  the  investigation. 


V.  PREPARATION  OF  THE  PRELIMINARY  STATEMENT 

A.  What  you  understand  to  be  the  purpose  of  your  investigation. 
Difficulties  encountered  in  the  investigation. 


B. 

C. 


Conflicts  in  the  evidence  and  reasons  for  reliance  on  particular 
information,  if  any. 


D.  Reasons  for  any  delays. 


Naval  Justice  School 
Publication 


32-17 


SJADeskbook 
Rev.  3/94 


Part  VI  -  Administrative  Law 


E.  Failure  to  advise  persons  of  artide  31,  privacy  axA,  iiyuiy  /  disease 
ri^ts. 

F.  Any  assistance  received  in  conducting  the  investigation. 

G.  Your  efforts  to  obtain  possible  statements  of  witnesses,  documents,  and 
other  evidence  which  you  were  unable  to  obtain. 

H.  What  your  efforts  have  been  to  preserve  evidence  pending  review  of  the 
investigation. 

I.  How  you  obtained  SEN'S. 

J.  If  a  possible  daim  is  involved,  indude  the  appropriate  ”attom^  work 
product"  language  required  by  sections  0211c  and  0214c  of  the 
JAGMAN. 

K.  Provide  any  other  preliminary  information  which  will  assist  the  reader 
of  the  report  in  developing  a  full  and  complete  understanding  of  the 
inddent.  For  a  complex,  hig^y  technical  inddent,  e»»ipts  from 
technical  manuals  e3q;)laining  qrstems  operations  mig^t  be  helpful. 


VI.  PREPABING  THE  FINDINGS  OF  FACT  (FOF) 

A  Conduct  an  evaluation  of  evidence  or  lack  of  evidence  (negative  FOF). 

B.  Avoid  speculation. 

C.  Address  the  spedal  fact-finding  requirements  pertaining  to  specific 
inddents  contained  in  the  JAGMAN. 

D.  Be  specific  as  to  times,  places,  and  events. 

E.  Refer  to  supporting  endosureCs)  after  each  FOF. 

F.  Identify  personfs)  connected  with  the  inddent  ly  grade  or  rate, 
organization,  occupation  or  business,  and  residence. 

[A^o#e:  Your  personal  observations  are  not,  in  and  of  themselves, 
suffident  to  support  an  FOF.  If  you  have  made  relevant  "personal 
observations,"  reduce  them  to  statement  signed  and  sworn  to  by  you  and 
indude  the  statement  as  an  endosure.] 
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G.  Are  enclosures  used?  Gf  not  used,  delete  it.) 

H.  Ensure  that,  when  read  together,  the  FOFs  tell  the  whole  story  of  the 
incident  investigated. 


Vn.  PREPARING  THE  OPINIONS 

A.  Ensure  that  each  of  your  opinions  is  an  opinion  and  not  an  FOF  or 
recommendation. 

B.  Ensure  that  each  opinion  references  the  FOFs  that  siq)port  it. 

C.  Ensure  that  you  have  rendered  those  opinions  required  hy  the 
appointing  order  or  JAGMAN  as  well  as  any  others  you  might  feel  are 
appropriate. 

D.  Ensure  scope  of  employment  opinions  are  rendered,  if  required. 

[Note:  In  cases  involving  the  death  of  a  servicemember,  it  is  forbidden 

to  render  any  opinion  concerning  LOD.  Also,  misconduct,  as  defined  in 

the  JAGMAN,  shall  not  be  attributed  to  the  deceased  servicemember.] 


Vm.  PREPARING  THE  RECOMMENDATIONS 

A.  Ensure  that  each  of  your  recommendations  is  a  recommendation  and  not 
an  FOF  or  opinion. 

B.  Ensure  that  each  recommendation  is  logical  and  consistent  with  the 
FOFs  and  opinions. 

C.  Address  those  recommendations  specifically  required  by  the  iq;>pointing 
order  or  the  JAGMAN  and  ensure  that  any  others  considered 
appropriate  are  addressed. 

D.  Recommend  any  cqipropriate  corrective,  disdplinaiy,  or  administrative 
action. 

1.  Enclose  an  unsigned  charge  sheet  if  you  recommend  a  service- 
member  be  charged  with  any  offense.  Do  not  inform  an 
accused  of  recommended  charges  unless  you  are  directed  to 
do  so  hy  the  proper  authority. 
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2.  Draft  a  punitive  letter  of  reprimand,  if  recommended,  and  attach 
it  as  an  enclosure. 

3.  Nonpunitive  letters  are  not  attached  as  endosures;  rather,  th^ 
are  forwarded  under  separate  caver. 


4.  Refer  to  JAGMAN,  §  0209c  when  disciplinaiy  action  is 
recommended. 

DL  PREPARING  THE  ENCLOSURES 

A.  ^pointing  order. 

B.  Statement  of  doctor  and  /  or  copies  of  medical  records  as  to  the  eadmit 
of  the  usuries  (copies  of  private  medical  bills  if  reimbursement  may  be 
claimed). 

C.  Report  of  autopqr  and,  where  available,  autopqr  protocol  in  death  cases. 

D.  R^rt  of  coronmr's  inquest  or  medical  examiner's  report  in  death  cases. 

E.  Laboratory  reports,  if  any. 

F.  Copy  of  reservists'  orders,  if  iq;)plicable. 

G.  Statements  or  affidavits  of  witnesses  or  others. 

H.  Statement  of  10,  if  ^)plicable. 

I.  Necessary  photographs  and  /  or  diagrams,  properly  identified  and 
labeled. 

J.  Copy  of  local  regulations,  if  iqpplicable. 

K.  Exhibit  material  to  support  lO's  findings  and  opinions. 

L.  Signed  original  privacy  act  statements  lAW  JAGMAN,  S  02()2e. 
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X.  CONCLUDING  ACTION 

A.  Have  you  stretched  your  imagination  to  the  limit  in  gathering  and 
recording  all  possible  information  on  the  incident  investigated? 

B.  Have  you  checked  and  double-checked  to  ensure  that  your  FOFs, 
opinions,  reoonunendations,  and  enclosures  are  in  proper  order? 

C.  Have  you  carefully  proofiread  your  investigative  report  to  guard  against 
embarrassing  clerical  errors? 

D.  Work  backwards  through  the  investigation  to  be  sure  that  all 
recommendations  are  supported  by  proper  opinions  and  that  all  opinions 
are  properly  and  completely  supported  by  FOFs. 
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APPENDIX  C 

GENERAL  CHECXUST  FOR  JAG  MdiVDAL  INVESTIGATIONS 
NOT  REQUIRING  A  HEARING 

In  reviewing  a  JAG  Manual  investigation,  the  following  should  be  checked: 

L  APPOINTING  ORDER  (IF  WRITTEN) 

A.  Convened  by  (X),  or  officer  in  charge  (OIC),  or  delegate 

B.  Name(s)  of  member(s)  involved  in  the  incident 

C.  Seniority  rule  for  member(s) 

D.  Scope  of  inquiiy  defined,  induding  sections  in  JAGMAN  outiining 
spedal  investigative  requirements 

E.  Whether  opinions  /  recommendations  are  required 

F.  Deadlines  addressed 

G.  Warnings  under  Aiiide  31,  UCXMJ;  i  0215b,  iiyury  /  disease;  i  0202, 
Privacy  Act 

H.  Attorney  Work  Product  Statement,  §  0211(c) 

I.  Assistance  available 

n.  INVESTIGATIVE  REPORT 
A.  Heading  and  copies 

1.  "From"  command 

2.  "To"  JAG 

3.  "Via"  and  "Copy  to"  addressees  identified  (JAGMAN,  §S  0209- 
0210) 

4.  Advance  cc^ies  (JAGMAN,  4  0209c) 
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5.  Sufndent.  copies,  complete  with  endosures,  for  convening  and 
reviewing  authorities  and  JAG  (JAGMAN,  M  0209-0210) 

6.  Ensure  all  copies  are  legible 

7.  AU  necessaiy  documents  /  exhibits  /  emdosures  are  attadied 

8.  Investigation  properly  classified  or  unclassified  (JAGMAN, 
§0209d) 

B.  Preliminary  statement 

1.  Identify  nature  of  investigation  and  reference  appointing  order 

2.  Limited  participation  of  any  member(s) 

3.  Difficulties  encountered  in  the  investigation 

4.  Conflicts  in  evidence  and  reasons  for  reliance  on  particular 
information,  if  any 

5.  Reasons  for  any  dela3rs 

6.  Failure  to  advise  persons  of  Artide  31,  UCMJ;  Privacy  Act; 
ii\jury  /  disease,  or  "party"  ri^ts 

7.  Attorney  Work  Product  Statement 

C.  Findings  of  fact 

1.  Narrative  or  separate  facts 

2.  Evaluation  of  evidence  or  lack  of  evidence  (negative  finding  of 
fact) 

3.  No  speculation  as  to  cause  of  the  inddent  (inferences  drawn  firom 
evidentiary  endosures  or  personal  observations,  however,  are 
permissible. 

4.  Spedal  fact-finding  requirements  of  Part  B,  Chapter  11  of  the 
JAG  Manual  addressed 

5.  Specific  as  to  times,  places,  and  events 
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6.  Reference  endo8ure(8) 

7.  PersonCs)  connected  with  the  incident  identified  hy  grade  or  rate, 
organization,  occupation  or  buainess,  and  residence 

8.  All  factual  evidence,  including  lO's  pCTsonal  observations, 
considered  and  included  in  the  report  as  enclosure(s)  and  FOF 

D.  Opinions 

1.  Logical  inferences  or  conclusions  from  facts 

2.  Reference  FOFs 

3.  Properly  labeled 

4.  Those  required  by  q[>pointing  order  or  JAG  Mcmual  addressed 
and  any  others  considered  iq>propriate 

E.  Recommendations 

1.  Logical  and  consistent  with  opinions  and  FOFs 

2.  Those  required  by  i^pointing  order  or  the  JAG  Afoiwaf  addressed 
and  any  others  considered  appropriate 

3.  Corrective,  disdplinaiy,  or  administrative  action 

4.  Signed,  sworn  change  sheet  endosed  if  court-martial 
recommended 

5.  Draft  of  punitive  letter  of  r^rimand,  if  recommended 

6.  If  recommended,  nonpunitive  letters  are  forwarded  under 

separate  cover 

F.  Endosures 

1.  Sqoarately  numbered 

2.  All  evidence 

3.  Signed,  sworn  witness  statement  or  summary  of  witness'  oral 
statement 


Naval  Jnatice  School 
Pnblleatlon 


82-84 


SJADaddbook 

Bav.8/»4 


Administrative  Fact-Finding  Bodies 


G. 


4.  Authenticated  copies  of  documents 

5.  Each  statement,  document,  or  exhibit  a  separate  enclosure 

Endorsements 

1.  CA  and  subsequent  addressees  set  forth  action  taken 

2.  State  relevant  disciplinaiy,  administrative,  or  (q)erational 

information  known  at  time  investigation  reviewed  that  is  not 
contained  in  record  or  prior  endorsements 

3.  Approve  /  diss^prove  /  modify  proceedings,  Deurts,  opinions,  and 
recommendations  in  record  and  prior  endorsements 

4.  Any  action  taken 
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APPENDIX  D 

DOCUMENTS  CHECKUST  FOR  JAO  MANUAL  INVESTIGATIONS 

NOT  REQUIRING  A  HEARING 


1.  .^pointing  order 

2.  Extension  request,  if  necessary 

3.  Police  or  incident  complaint  report,  if  necessary 

4.  Statement  of  doctor  and  /  or  copies  of  medical  records  as  to  extent  of  iiyuries 
(copies  of  private  medical  bills  if  reimbursement  may  be  claimed) 

5.  Report  of  autop^  and,  where  available,  auU^Msy  protocol  in  death  cases 

6.  Report  of  coroner's  inquest  or  medical  examiner's  repmrt  in  death  cases 

7.  Laboratory  reports,  if  any 

8.  Copy  of  reservist's  orders,  if  iq>plicable 

9.  Statements  or  afQdavits  of  witnesses  or  others 

10.  Statement  of  lO,  if  applicable,  regarding  personal  observations 

11.  Photographs  and  /  or  diagrams  prq)erly  labeled 

12.  Copy  of  local  regulations,  if  applicable 

13.  Any  other  documentary  evidence  necessary  to  support  lO's  findings  and 
opinions 

14.  Signed  original  Privacy  Act  statement  for  each  witness  if  personal  information 
has  been  solicited 

15.  Message  traffic  surrounding  the  incident^— do  not  indude  STTREPS 
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POSSIBLE  SOURCES  OF  INFORMATION 
FOR  SHIPBOARD  INVESTIGATIONS 

I.  PERSONNEL 

A.  Allowance 

B.  Manning  level 

C.  Stability  /  other  phj^cal  fieurUns 

D.  General  personnel  i^pearance 
£.  Service  records 

F.  Any  histoiy  of  accidents  for  person(s)  involved 

G.  Level  of  training  /  experience  as  documented  in  training  records 

n.  EQUIPMENT 

A.  Histoiy  of  failures 

B.  Properly  designed  or  j^rry  rigged 

C.  Consolidated  Onboard  Ship's  Allowance  List  (COSAL),  open  purchase, 
substitute 

D.  Complete  operating  instructions 

E.  Safety  precautions 

F.  Properly  labeled:  Compartments,  piping,  ducts 

G.  Piping  ^tems 

H.  Preventive  Maintenance  System  (PMS)  /  Maintenance  Data  Sjnstem 
(MDS)  coverage,  documentation 
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I.  Clocks  ^chronized,  tune-check  log  maintained  and,  if  appropriate,  any 
time  check  in  affected  spaces 

J.  Communication  circuits  adequate:  Intercom  qrstems  and  sound- 
powered  phones 

K.  Age  of  ship 

L.  Firefi^ting  and  damage  con^l  equipment,  operative  inoperative, 
and  techniques  used  to  control  or  reduce  damage,  effective  or  ineffective 

m.  LOCATION  OF  ACCIDENT  (WHERE  MOST  DAMAGE  OCCURRED) 

A  Compartment  number 

B.  (Compartment  noun  name 

C.  In  what  compartment  did  primary  accident  cause  occur? 

IV.  LOGS,  RECORDS,  AND  REPORTS  -  REVIEW  AND  CHECK  FOR 
CORRECTIVE  ACTION  TAKEN  /  CONTEMPLATED 

A  Deck  log 

B.  Sonar  logs 

C.  Watch,  quarter,  and  station  bill 

D.  Navigation  log 

E.  Engineering  officer  smooth  log 

F.  Engine  bell  book 

G.  Engine  operating  logs 

H.  Damage  control  closure  log 

I.  Tag-out  log 

J.  Standing  orders:  unit  commander,  (X),  engineering  officer,  navigator 
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K.  Nig^t  orders:  unit  oonunander,  CO,  engineering  ofiEioer,  navigator 

L.  Training  records:  shipboard,  plan  of  the  day,  team,  watch  qualification, 
equipment  qualification,  ship  qualification,  individual  personnel 

M.  Quartermaster's  notebook 

N.  Radio  log 

O.  Personnel  records 

P.  Ship's  operating  schedule 

Q.  Inservice  inspection  (INSURV),  command  inspections,  combined  trials 

R.  Monthly  hull  reports,  2000  reports,  zone  inspections 

S.  Significant  outstanding  casualty  reports  (CASREPTS) 

T.  Machineiy  out-of-commission  logs 

U.  Ships  procedures  adequate,  followed 

V.  MORALE 

A  Liberty  /  leave 

B.  Number  of  duty  sections  /  watch  sections 

C.  Working  hours,  as  indicated  in  plan  of  the  day  and  deck  logs 

D.  Habitability  (air  conditioning,  ventilation,  laundiy  facilities,  lifting 
^tem,  general  housekeeping,  heads,  living  quarters,  working  q>aces, 
recreational  spaces) 

VI.  CONDITION  OF  SHIP'S  BOATS 

VH.  AVAILABIUTY  OF  SHORE  SERVICES 

A.  Electricity 
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B.  Shore  steam 

C.  Potable  and  firefighting  water 

D.  High  pressure  air 

Vm.  ILLUMINATION 

A.  Exterior 

B.  Interior 

C.  At  scene 

DL  FULL  DESCRIPTION  OF  DAMAGE  SUSTAINED  TO 
EQUIPMENT,  INCLUDING: 

A.  Material  costs  to  Navy 

B.  Navy  manhours  required  to  repair  damage 

C.  OCT-ship  labor  costs 

D.  Outside  assistance  costs  (diydock,  etc.) 

X.  PRIMARY  AND  CONTRIBUTING  CAUSES 


:i:ii 


P  AND 
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APPENDESF 

CLAIMS  FOR  /  AGAINST  GOVERNMENT  -  SPECIAL  CHECKLIST 


1.  Names  /  addresses  of  witnesses  /  passengers,  if  any 

2.  Names,  grades,  organizations,  addresses,  and  ages  of  all  civilian  /  military 
personnel  iiyured  or  killed 

3.  Claim  potential  and  name  and  address  of  claimant  or  potential  claimant 

4.  Owner  of  damaged  property,  if  any 

5.  Basis  of  claimant's  alleged  rig^t  to  file  a  claim  (e.g.,  owner,  renter,  etc.) 

6.  Scope-of-employment  status  of  gowmment  employee(s) 

7.  Description  of  government  property  involved  and  nature  and  amount  of 
damage,  if  any 

8.  Nature  and  extent  of  iiyuries,  degree  of  permanent  disability,  prognosis,  period 
of  hospitalization,  quality  of  medical  care  provided 

9.  Name  and  address  of  attending  physician  and  hospital 

10.  Amount  of  medical,  hospital,  and  burial  oqpenses  actually  incurred 

11.  Occupation  and  wage  or  salary  of  civilians  ii\jured  or  killed 

12.  Names,  addresses,  ages,  relationships,  and  extent  of  dependency  of  survivors 
of  any  person  fatally  ii\jured 

13.  Violation  of  state  or  federal  statutes,  local  ordinances,  or  installation 
regulations  by  a  party 

14.  Police  investigation  results;  arrests  made,  or  charges  preferred,  and  result  of 
any  trial  or  hearing  in  dvil  or  militaiy  courts 

15.  Comments  of  10  as  to  the  amount  of  damages,  loss,  or  destruction 

16.  Attorn^  work  product  statements  in  convening  order  and  preliminaxy 
statement  of  investigative  report 
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APPENDIX  G 

FIRE  -  SPECIAL  CHECKUST 

ITEMS  IN  ADDITION  TO  THE  FORCES  AFLOAT  ACCIDENT  /  NEAR 
ACCIDENT  REPORT  (OPNAV  FORM  3040/1)  AND  GENERAL  CHECKLIST 
(See  o/so  JAGMAN,  §  0236).  Remember  to  contact  NCIS  immediately  to  allow  than 
to  investigate  any  fire  when  the  origin  is  not  immediately  known  or  arson  is 
suspected. 

A.  Location  of  fire 

1.  Compartment  noun  name 

2.  Compartment  number 

B.  Class  of  fire  [Alpha  (A),  Beta  (B),  Charlie  (C),  Delta  (D)] 

C.  Time  fire  detected 

D.  Means  of  detection 

E.  Time  fire  started  (estimated) 

F.  Time  fire  alarm  sounded 

G.  Time  fire  located 

H.  Time  started  fighting  fire 

I.  Time  general  quarters  (GQ)  sounded 

J.  Time  assistance  was  requested 

K.  Time  assistance  arrived 

L.  Time  boundaries  set 

M.  Time  fire  extinguished 

N.  Fire  did  /  did  not  reflash 
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O.  Extinguishing  agents  used  (indicate  effectiveness) 

1.  Fire  main  wat«r  (submarines:  trim  /  drain  eystmn  water) 

2.  Li^t  water 

3.  Foam  (portable  /  installed) 

4.  C02  (portable  /  installed) 

6.  PKP 

6.  Steam  smothering 

7.  Flooding 

8.  Other 

P.  Extinguishing  equipment  (indicate  availability  and  qperability) 

1.  Pumps  (portable  /  installed)  sixe  and  quantity 

2.  Nozzles  /  iqpplicators  (LC  and  HC) 

3.  Foam  maker 

4.  Vehicles 

5.  Educators 

6.  IVpe  and  size  of  hoees 

7.  Other 

Q.  Firefifi^ting  organization  used 

1.  Ad  hoc  fire  party  firom  on-scene  personnel 

2.  Repair  party  (condition  I  or  II  watches) 

3.  Inport  duty  section  fire  party 

4.  Outside  assistance  (explain) 
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5.  Fire  party  /  i^air  locker  personnel  assigned  per  i4>pr(9riate 
publications,  ships  organization  and  regulations  manual,  battle  Inll,  etc. 

6.  Personnel  duties  and  responsibilities  assigned  in  writing  and  personnd 
property  trained  for  assigned  duties 

7.  Fire  /  repair  locker  organization  charts  pnqperb^  maintained 

8.  Damage  control  system  diagrams  up-to-date  and  available  for  use 

9.  Communications  effectively  mtablished  between  control  stations 

R  Protective  equipment  used  (Indicate  availability,  operability,  and  effectiveness) 

1.  OBA's 

2.  ESAB  masks 

3.  Fire  suits 

4.  Boots 

5.  Gloves 

6.  Helmets 

7.  Other 

S.  Alarm  system 

1.  C02  flooding 

2.  Hig^  temperature 

3.  Other 

T.  Fire  contained  /  spread 

U.  How  it  spread 

1.  Through  hot  deck  /  bulkhead 

2.  Throu^  hole  in  deck  /  bulkhead 
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3.  By  explosion  (type) 

4.  Throng  vent  ducts 

5.  By  liquid  flow 

6.  By  wind 

7.  Other  (explain) 

V.  Electric  power  in  area 

W.  Jettison  bill 

1.  Current 

2.  Used 

X.  If  ship  underway,  course  changes  (submarines: 
surfaced) 

Y.  Automatic  vent  closures 

Z.  Magazines  flooded 
AA  Operational  problems 

1.  OBA's  /  canisters  efiective,  suffldent  number 

2.  EAB's  efiective 

3.  Sufficient  water  and  pressure 

4.  Flooding  problems 

5.  Drainage  problems  (installed  /  portable) 

6.  Desmoking  problems  (installed  /  portable) 

7.  lighting  (explain) 

8.  Adequate  equipment  readily  available 
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9.  Adequate  intra-ahip  oommunications 

10.  Othrar  (eq>lain) 

BB.  Material  diacr^andes  of  any  equipment  used  (list  and  eaqplain) 

CC.  Determine  all  heat  /  ignition  sources  possible,  then  eliminate  those  thst  are 
improbable 

DD.  Operating  personnel  qualified  in  accordance  with  PQS  requirements  for  the 
qmtems  operation  and  maintenance 

EE.  Extent  of  damage  /  cost  to  repair,  casualties 

FF.  Impact  on  mission  readiness 

GG.  Possibility  of  occurrence  on  mtnilar  ship 
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FLOODING  -  SPECIAL  CHECKLIST 

ITEMS  IN  ADDITION  TO  THE  FOBCES  AFLOAT  ACCIDENT  /  NEAR 
ACCIDENT  REPORT  (OPNAV  FORM  9040/1)  AND  THE  GENERAL 
CHECKLIST  (see  also  JAGMAN,  $  0235). 

A.  Location  of  flooding 

1.  Compartment  noun  name 

2.  Compartment  number 

B.  T^pe  of  flooding  (flesh  or  salt  watmr»  oil,  jp-5,  etc.) 

C.  Source  of  flooding  (internal  or  external) 

1.  Pipe  rupture  or  valve  failure 

2.  Tank  rupture  /  hull  rupture  /  shaft  seal  failure 

3.  Open  to  aes.  throu^  designed  hull  penetration 

4.  Other 

D.  Time  flooding  was  detected 

E.  Flooding  detection  method 

F.  Time  duty  emergency  party  called  away  /  general  quarters  sounded 

G.  Response  time 

H.  Dewatming  equipment  used  (eflective,  available,  operative) 

I.  Time  flooding  was  stopped  or  under  control 

J.  Time  required  to  dewater 

K.  Time  space  was  last  inspected  prior  to  flooding 

L.  Flooding  contained  within  set  boundaries 
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M.  Amount  of  flooding  (effect  on  list,  trim  or  d^th  control) 

N.  Extent  of  damage  (list  all  items) 

1.  Material  costs 

2.  Labor  costs 

3.  Outside  assistance  costs 

O.  Injuries  (list  and  submit  a  nayjag  frnm  5800/15  for  each  member  if  aj^lkaUe) 

P.  Ship's  procedures  and  safety  precautions 


I 
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APPENDED  I 

COLUSION  -  SPECIAL  CHECKLIST 

ITEMS  IN  ADDITION  TO  THE  FORCES  AFLOAT  ACCIDENT  /  NEAR 
ACCIDENT  REPORT  (OPNAV  FORM  8040/1)  AND  THE  GENERAL 
CHECKUST  (see  also  JAGMAN,  S  0234) 

A  Tactical  situation  existing  at  time  of  collision  (e.g.,  sea  and  anchor  detail, 
underway  replenishment  detail,  Condition  I,  etc.) 

B.  Personnel  manning  and  qualification 

1.  OOD 

2.  J(X)D  /  diving  officer 

3.  Helmsman,  planesman,  and  helms  safety  officer  (if  assigned) 

4.  Lookouts 

5.  Combat  information  center  (CIO)  team  (including  sonar  team,  fire 
control  tracking  party,  and  navigation  team) 

6.  Phone  talkers 

7.  Location  of  conning  officer 

8.  Line  handlers 

9.  Location  of  navigator,  XO,  and  CO 

C.  Material  factors 

1.  Radar 

2.  Sonar 

3.  Navigational  li^ts 

4.  Periso(^)es 
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5.  Compasses 

6.  Ship  control  systems 

7.  Ballast,  blow,  and  vent  systems 

8.  Undorway  rq;>leniBhment  (UNREP)  or  other  qiedal  equipment 

D.  Communication  factors 

1.  Radio 

2.  Telephone 

3.  Oral  (audibility  /  understanding 

4.  Signal  flags  or  lights 

5.  Interferences  (e.g.,  background  noise  level) 

E.  Rules-of-the-road  factors 

F.  Operating  area  factors 

1.  Adherence  to  operational  area  boundaries 

2.  Existence  of  safety  lanes 

3.  Depth  constraints  for  submarines 

a.  Depth  separation 

b.  Depth  changes 

c.  Out-of-layer  operations 

G.  Environment  and  visibility 

H.  Unique  local  practices 


Naval  Jnatioe  School 
Piiblleallo& 


S2-40 


Bov.a/M 


Administrative  Fact-Finding  Bodies 


I.  Assistance  factors 

1.  Pilot  -  expoience  /  language  barrier 

2.  Tugs 

3.  Line  handlers 

J.  For  collisions  in  restricted  waters  or  with  fixed  geographic  features  (including 
buosrs),  refer  also  to  the  checklist  for  groiuidings 
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APPENDIX  J 
GROUNDING 

ITEMS  IN  ADDITION  TO  THE  FORCES  AFLOAT  ACCIDENT  /  NEAR 
ACCIDENT  REPORT  (OPNAV  FORM  3040/1)  AND  THE  GENERAL 
CHECKLIST  (Me  also  JAGMAN,  8  0233). 

A.  Tactical  situatioii  (e.g.,  aea  and  andior  detail,  Condition  m,  etc.) 

B.  Navigational  factors 

1.  Charts  (available  /  most  recent  /  correct  /  in  use) 

2.  Sailing  directions  /  coastal  pilot  guide 

3.  Fleet  guide 

4.  Tide  /  current  condition  (computed  /  displayed  /  recorded) 

5.  Track  laid  out/dead  reckoning  (DR)  plot  indicated /fixes  plotted  /track 
projected 

6.  Notices  to  mariners  changing  made  to  navigational  charts 

7.  Compass  errors  /  ^iplication 

8.  Navigation  fix  errors 

9.  Navigation  reset  errors 

10.  Depth  of  water 

11.  of  bottom 

12.  Navigation  reference  points  coordinated  (radar  /  visual  plots  compared  / 
plotting  teams  coordinated) 
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C.  Material  factors 

1.  Radar 

2.  Fathometer 

3.  Compasses 

4.  Ship's  speed  log  (PIT  sword) 

5.  Alidades,  bearing  circles,  pelomses,  periscopes,  bearing  repeaters 

6.  Ship’s  draft  /  submerged  keel  depth 

7.  Ship's  anchor 

8.  Ship's  control  ^tem 

D.  Personnel  factors  (posted  /  qualified) 

1.  OOD 

2.  JOOD 

3.  Diving  ofiicer 

4.  Navigator 

5.  Piloting  officer 

6.  Fathometer  operator 

7.  Lookouts 

8.  Helmsman 

9.  Planesman 

10.  Bearing  takers 

11.  CIC  team 

12.  Leadsman 
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13.  Line  handlers  . 

14.  Local  pilot 

15.  Location  of  conning  ofEtoer 

16.  Personnel  qualified  in  accordance  with  PQS  requirements  for  the 
systems  operation  and  maintenance 

17.  Location  of  navigator,  XO,  and  CO 

E.  Conununications  factors 

1.  Radio 

2.  Telephone 

3.  Internal  communication  (IC)  qrstems 

4.  Oral  (audibility  /  imderstandin^ 

F.  Environment 

1.  Lig^t  conditions 

2.  Visibility 

3.  Wind,  current,  tide  condition  (actual  vs.  predicted) 

G.  Assistance  factors  (tugs,  pilots  -  experience,  language  barrier) 

H.  Organizational  factors 

1.  Ship  organization  directives 

2.  Watch  organization  directives 


I 
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I.  Action  taken  after  grounding 

1.  Ship  secured  to  prevent  further  damage 

a.  Andiors  hedged  out 

b.  Ballast  shifted 

c.  Cargo  shifted 

2.  Draft  readings  /  soundings  taken 

3.  Damage  survq^ 

4.  Excess  machineiy  secured 
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APPENDIX  K 

APPOINTING  OBDERFOR  AONE-OFnCERlNVESTIOATION 
WHEN  A  HEARINO  IS  NOT  REQUIRED  (Ste  aectioii  0211) 

(LETTERHEAD) 

(File  Info) 
(Date) 


From:  Commanding  Officer, _ 

To:  Lieutenant _ _  U.S.  Navy,  000-00-0000/1100 

Sulg:  INVESTIGATION  TO  INQUIRE  INTO  THE  CIRCUMSTANCES 

CONNECTED  WITH _ _  WHICH  OCCURRED  AT  (LOCATION) 

ON  (TIME  AND  DATE).  RESULTING  IN  INJURIES  TO  (RATE  NAME. 
BRANCH  OF  SERVICE.  SERVICE  NUMBER).  AND  DAMAGE  TO 
GOVERNMENT  VEHICLE  (I  D.  NUMBER) 

Ref:  (a)  JAG  Manual 

1.  Under  chapter  11,  part  B,  of  reference  (a),  you  are  appointed  to  inquire,  as  soon 

as  practical,  into  circumstances  surrounding  the _ that  occurred  on 

_ August  19 _ . 

2.  You  are  to  investigate  all  facts  and  circumstances  surrounding  the _ 

that  occurred  at _ on _ August  19 _ .  You  must  investigate  the 

cause  of  the  fire,  resulting  ii\juries  and  damages,  and  any  fault,  n^eet,  or 
responsibility  therefor.  You  must  express  you  opinion  of  the  line  of  &ty  and 
misconduct  status  of  any  iiyured  naval  member.  You  should  recommend  appropriate 
administrative  or  disciplinary  action.  Rqiort  your  findings  of  fact,  opinions,  and 

recommendations  fay _ September  19__,  unless  an  extension  of  time  is  granted.  In 

particular,  your  attention  is  directed  to  sections  0202e,  0213,  0215b,  and  appendix 
A-2-e  of  reference  (a).  [Cites  will  vary  dq)ending  on  nature  of  incident.] 

3.  This  investigation  is  appointed  in  contemplation  of  litigation  and  for  the 
mq>ress  purpose  of  assisting  attorneys  representing  interests  of  the  United  States  in 
this  matter.  You  will  contact  (the  judge  advocate  providing  lesal  sumxurt)  for 
direction  and  guidance  as  to  those  matters  pertinent  to  the  anticipated  litigation. 

4.  Ordinarily,  counsel  for  the  proceedings  will  not  be  appointed.  If  iqipointinmit 
is  desired,  do  so  here. 
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5.  By  copy  of  this  appointing  order,  LT  Smith,  Administrative  Officer,  is  directed 

to  furnish  necessary  administrative  and  clerical  assistance  for  recording  the 
proceedings  and  preparing  the  record. 


IbI 

A.  B.  SEA 


Copy  to: 
AdminO 


To  focus  the  lO's  efforts  and  ensure  all  relevant  findings  of  fact  are  made,  list 
all  sections  of  the  JAG  Manual  which  may  im>ply  to  the  particular  incident. 
The  following  list  is  pitndded  for  quick  reference. 


JAG  Manual 

Sections  Warnings 

0215b  Warning  required  before  requesting  statements  r^arding 

disease  or  iiyuxy 

0202  Advice  required  ly  the  Privacy  Act 

Art  31  Persons  suspected  of  violations  of  UCMJ 

UCMJ 


Line  of  duty  /  misconduct  determinatjons 


0220 

0221 

0226 

0227 

0229 

0230 

0231 

0232 

0233 

0234 

0235 

0236 

0237 

0238 

0239 

0240 

0241c 

0241d 


Mental  responsibility  and  suicide  attmnpts  /  gestures 

Intoxication  and  drug  abuse 

Deaths 

LOD  /  Misconduct  investigations  which  involve  daims 

Checklists  for  fact-findir^  bodies 

Aircraft  acddents 

Vehide  acddents 

Explosions 

Lora  or  stranding  of  a  ship 
Collisions 
Flooding  of  a  ship 
Fires 

Lora  of  govenunent  funds  or  property 

Claims  for  or  against  the  govenunent 

Reservist 

Firearm  acddents 

Security  violations 

Postal  violations 
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APPENDIX  L 

APPOINTING  ORDER  FOR  ABOARD  OF  INVESTIGATION 
WHEN  A  HEARING  IS  NOT  REQUIRED  (See  section  0211) 


From:  Commander  Carrier  Group  ONE,  U.S.  Padlic  Fleet 
To:  Ciq>tain _ ,  USN 

Subj:  INVESTIGATION  OF  THE  FIRE  THAT  OCCURRED  ON  BOARD  USS 
_ ,  ON _ AUGUST  19_ 

Ref:  (a)  JAG  Manual 

1.  Under  chapter  n,  part  B,  of  reference  (a),  a  Board  of  Investigation  is  hereby 
iq;>pointed  to  inquire  into  circumstances  surrounding  the  fire  that  occurred  on  board 

USS _ on _ August  19 _ .  The  Board  will  convene  in  USS _ 

_ at  1000  on _ August  19 _ or  as  soon  thereafter  as  practica]. 

2.  Tlie  Board  consists  of  you  as  senior  member,  and  Captain _ _ 

USN,  and  Captain _ ,  USN,  as  members.  [Ordinarily,  counsel  for 

the  board  will  not  be  Appointed.  If  appointment  of  counsel  is  desired,  ^  so  here.] 

3.  The  Board  is  to  investigate  all  facts  and  circumstanoes  surrounding  the  fire, 
including  the  cause  of  the  fire,  resulting  iiyuries  and  damages,  and  any  fault,  n^ect, 
or  responsibility  therefor.  After  deliberation,  the  Board  must  report  its  finding  of 

fact,  opinions,  and  recommendations  by _ Septembrar  19 _ ,  unless  an  extension  of 

time  is  granted.  The  Board  must  enpress  its  opinion  of  the  line  of  duty  and 
misconduct  status  of  any  iqjured  naval  member.  The  Board  should  recommend 
administrative  or  disciplinary  action.  In  particular,  the  Board's  attentimi  is  directed 
to  sections  0202e,  0213,  0215b,  0229,  0236  and  appendix  A-2-e  of  reference  (a). 

4.  This  investigation  is  Appointed  in  contemplation  of  litigation  and  for  the 
eipress  purpose  of  assisting  attorneys  representing  interests  of  the  United  States  in 
this  matter.  You  will  contAict  (the  judge  advocate  providing  legal  siqpport)  for 
direction  and  guidance  as  to  those  matters  pertinent  to  the  anticipated  litigation. 

5.  By  copy  of  this  appointing  order,  LT  Smith,  Administrative  Officer,  is  directed 
to  furnish  necessary  administrative  and  clerical  assistimce  for  recording  the 
proceedings  and  preparing  the  record. 


Copy  to:  AdminO 


A.  B.  SEA 
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FORMAT  FOR  INVESTIGATIVE  REPORT  FOR  INVESTIGATION 
NOT  REQUIRING  A  HEARING 


SSIC 

Date 


From:  Lieutenant _ ,  U.S.  Navy,  000-00-0000/1100 

To:  Commanding  Officer 

Subj:  (SAME  AS  SUBJECT  OF  APPOINTING  ORDER) 

Ref:  (a)  JAG  Manual 


End:  (1)  CO, _ ,  i^pointing  order  dated _ _ 

(and  any  modifications  thereto) 

(2)  Summary  of  (or  verbatim)  sworn  /  unsworn  testimony  /  statement  of 
LCDR  M.  D.  Slasher,  MC.  USN,  456-78-9012/2100,  Naval  Hospital, 
Newport,  RL 

(3)  Summary  of  (or  verbatim)  sworn  /unsworn  testimony  /  statement  of  Ifc. 
Harry  Rhubarb,  Sales  Manager,  AAA  Computer  Co.,  174  Green  1^, 
Newport,  RI.  (^840 

(4)  Statement  of  SN  Dan  P.  Jones,  USN,  234-56-7890,  with  signed  Art 
31b,  UCMJ,  warning.  Privacy  Act  warning 

(5)  Description  of _ (k^e  found  at  scene  of  the  acddent) 

(6)  Photograph  of _ depicting _ 

[NOTE:  Hie  statement  of  each  witness  should  be  a  separate  endosure 
to  the  investigative  report.] 


Prdiminary  Statemmit 

Section  0214b  of  the  JAG  Manual  lists  the  purposes: 

Procurement  of  evidence; 

whether  the  appointing  cnrder  and  all  directives  of  the  convening 
authority  have  been  met; 

name  and  organization  of  any  judge  advocate  consulted  for  asaistance; 
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nature  of  inveatigation  (i.e.  "An  informal  one-olfioer  JAO  Manual 
investigation  was  convened  to  inquire  into  the  circumstances 
surrounding . . 

delay  e]q>lained,  extensions  noted; 
limited  participation  fay  a  member; 

"This  investigation  is  being  conducted  and  this  report  is  being  prepared 
in  contemplation  of  litigation  and  for  the  express  purpose  of  assisting 
attorneys  representing  interests  of  the  United  States  in  this  matter."; 

calling  attention  to  conflicting  facts  in  the  enclosure; 

the  extent  of  compliance  with  ri^ts  warnings  for  iqiury  /  disease, 
Privacy  Act,  article  31;  and 

any  other  information  necessary  to  a  complete  un(terstanding  of  the 
investigatioiL 


Cominoii  errors: 

Including  a  synopsis  of  the  facts  (the  preliminary  statement  is  the 
wrong  place  for  t^  -  that  is  what  the  ^dings  of  fact  are  for); 

including  opinioiu  and  recommendations;  and 

including  investigating  officer's  itinerary. 


Sample  Prdlmiiiary  Statements 

1.  Pursuant  to  enclosure  (1)  and  in  accordance  with  reference  (a),  a  <me-officer 
JAGMAN  investigation  was  conducted  to  inquire  into  the  circumstances  surrounding 
a  collision  between  Government  vehicle  94-18021  and  a  privately  owned  vehide 
which  occurred  at  the  intersection  of  U.S.  hifi^ways  1  and  138,  Newport,  RI.,  on  or 
about  0900,  1  November  19CY.  All  reasonably  available  relevant  evidence  was 
collected.  The  directives  and  qiecial  requirements  articulated  in  endosure  (1)  were 
met  (except  as  noted  below:). 

2.  While  certain  minor  conflicts  appear  in  the  evidence,  none  was  of  sufficient 
degree  or  materiality  to  warrant  oonunent.  (While  the  testimony  of  witnesses  A  and 
B  dramatically  differed  regarding  which  vehide  had  the  right  of  way,  the  testimony 
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of  witness  A  is  considered  to  be  the  more  creditable  for  the  following  reasons  and  was 
therefore  relied  upon  to  the  e»dusion  of  the  testimony  of  witness  B.) 

3.  All  social  security  numbers  contained  in  this  r^>ort  of  investigation  were 
obtained  firom  official  soiurces  and  were  not  solicited  firom  the  individual 
servicemember. 

4.  AU  endosures  attached  hereto  are  either  original  documents  or  are  certified  to 
be  true  and  accurate  copies  of  the  original  documents  they  represent 


Findings  of  Fact 

"Findings  of  Fact  constitute  an  invest^fating  officer's  description  of  details  of  events 

based  on  evidence."  JAGMAN,  A-2-e(l).  Consider  the  following  problem: 

Problem.  Endosures  in  our  investigation  reveal  the  following 
information.  Mr.  A  (end.  (4))  states  he  had  seen  a  vehide  qpeeding  by 
him  at  90  mph.  Mr.  A  was  almost  hit  by  the  car.  Mr.  A  does  not  own 
a  car,  is  80  years  of  age,  and  has  not  driven  since  1945.  Mr.  B,  an  off- 
duty  police  officer,  also  made  a  statement  (end.  (5)).  He  states  the  car 
passed  him,  and  he  glanced  at  his  speedometer.  He  was  traveling  at  36 
mph.  He  estimates  the  speed  of  the  car  at  45  mph.  Skid  marks  from 
the  police  report  (end.  (6))  reveal  that  only  7  feet  of  skid  marks  on  dry, 
smooth,  asphalt  pavement  were  necessary  for  the  car  to  stqp.  Ifow 
should  the  investigating  officer  record  this  information? 

Solution.  Note  the  conflicting  accounts  in  the  preliminary  statement  as 
follows:  "Two  conflicting  accounts  of  the  q)eed  of  the  vehide  in  question 
i4>pear  in  witnesses  statements  (end.  (4)  and  (5)),  but  only  endosure  (5), 
the  statement  of  Mr.  B,  is  accepted  as  fact  below  because  of  his 
e]q)erienoe,  ability  to  observe,  and  emotional  detachment  firom  the 
situation."  Findings  of  faurt  should  reflect  only  the  investigating  officer's 
£7VALUATION  of  the  facts:  "That  the  vehide  left  skid  marks  of  aeven 
feet  in  length  in  an  attempt  to  avoid  the  collision,  (end.  (6)).”  "That  the 
skid  marks  were  made  on  a  dry,  smooth,  asphalt  sur&ce.  (end.  (6))." 
"That  the  speed  of  the  vehide  was  45  mph.  at  the  time  brakes  were 
applied.  (end.(5))." 

Note  that  in  some  situations  it  may  not  even  be  necessary  to  reflect  a 
discrepancy  in  the  preliminary  statement  In  othmr  situations,  it  may 
be  impossible  to  ascertain  a  particular  fact.  If,  in  the  opinion  of  the  10, 
the  evidmice  does  not  support  any  particular  fact,  this  difficulty  could 
be  properly  noted  in  the  preliminary  statenmnt  "Tlie  evidence  gathered 
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in  the  forms  on  enclosures  (4)  and  (7)  does  not  support  a  finding  of  fact 
as  to  the  . . and,  hence,  none  is  ejqpressed.” 

Only  rarely  will  the  conflict  in  evidence  or  the  absence  of  it  prevent  the 
10  fit}m  making  a  finding  of  fact  in  a  particular  area. 

Each  fact  must  be  supported  by  evidence  and  should  be  numbered 
separately  rather  than  grouped  into  a  cumbersome,  narrative  form. 

An  endosure  number  should  follow  each  finding  of  fact:  "That  the 
vehicle  was  traveling  at  25  mph.  [end.  (14),  (15),  (16)]."  (Here  all  three 
endosures  support  the  finding  of  fact.) 

If  an  endoeure  is  lengthy,  number  the  pages  of  each  so  the  reviewer  can 
find  the  information  quickljr.  "That  the  vehide  was  traveling  at  25  mph. 
[end.  (14),  p.  3;  end.  (15),  p.  7;  end.  (16),  p.  20]." 


Opinions 

Opinions  may  be  required  by  the  appointing  order,  the  JAGMAN,  or  some  other 
regulation.  Thqy  are  not  factual  evaluations,  but  rather  logical  inferences  or 
condusions  drawn  fiom  the  facts.  Reference  should  be  made  to  the  underl3dng 
findings  of  fact  which  form  the  basis  for  each  opinion.  Facts  dumld  be  devdoped  so 
as  to  render  opinions  self-evident.  Consider  the  following  examples: 

1.  That  Seaman  ^iprentioe  Flynn's  ii\juries  were  incurred  in  the  line  of 
duty  and  not  due  to  her  ovm  misconduct  [FF  (9),  (11),  (12),  (14)]. 

2.  That  Mr.  Ganzel  was  acting  within  the  scope  of  his  enq>lo3rment  at  the 
tune  of  the  acddent  [FF  (7),  (10),  (13)]. 


Recommendations 

Recommendations  will  be  made  only  when  specifically  directed  in  the  appointing 
order.  Th^  should  flow  firom  the  findings  of  fact  and  opinions.  Consider  the 
following  example. 

1.  That  the  Government  pursue  a  daim  under  the  Medical  Care  Recovery 
Act  against  Mr.  Tortfeasor  for  causing  the  usuries  to  Seaman  Ai^rentioe  Flynn 
requiring  naval  medical  treatment  in  the  amount  of  $2,348.76. 
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If  a  court-martial  is  recommended,  a  sworn  charge  sheet  should  normally  be 
submitted  as  an  midosure.  If  a  punitive  letter  of  reprimand  or  admonitum  is 
recommended,  a  draft  should  be  prepared  and  forwarded  as  an  endosure.  If  a 
nonpunitive  letter  is  recommended,  a  draft  should  be  pr^Mored  and  sq;>arate]y 
forwarded  to  the  impropriate  commander  for  issuance,  but  shmild  not  be  induded  as 
an  endosure  to  the  JAG  Manual  investigation. 


Mono 

P.  DRAKE 


Copy  to: 

The  convening  authority  should  provide  copies  to  aU  interested  commands  via  the 
first  endorsement  of  the  investigation.  Do  not  make  than  via  addressees.  The 
adjudicating  authority,  typically  the  o^pdzant  NLSO,  gets  a  copy  of  all  daims 
investigations.  COMNAVSAFCEN  gets  a  copy  of  all  acddent  investigations.  Send 
a  copy  to  the  parent  command  of  any  member  who  is  involved  in  the  investigation 
when  th^  may  need  to  take  action  (e.g.,  lost  time  entries  for  line  of  duty /misconduct 
determinations). 
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APPENDIXN 

SAMPLE  ENDORSEMENT  OF  THE  CONVENING  AOTHORriT 
ON  JAG  MANUAL  INVESTIGATION 


COMMAND  LETTERHEAD 

FIRST  ENDORSEMENT  on  LT _ Itr  of _ 

From:  Commanding  Officer,  USS _ 

To:  Judge  Advocate  General 

Via:  (1)  Commander,  [General  court-martial  convening  authority] 

(2)  [Consult  locid  directives] 

(3)  [CMC  (JA)  for  Marine  Corps  investigations] 

Subj:  (SAME) 

Ref:  (a)  JAG  Manual 

1.  Returned  for  compliance  with  sections _ and _ of  refmence  (a). 

OR 

1.  Readdressed  and  forwarded. 

*  _ has  been  advised  of  this  incident  by  separate  correspondence 

as  required  by  reference  (a)  (if  required  by  chain  of  command  directives). 

*  By  copy  of  this  endorsement,  an  advance  aapy  of  the  basic  onrespond- 

ence  is  forwarded  to _ pursuant  to  section  0209e  of  reference  (a).  By  copy 

of  this  endorsement,  a  copy  of  the  basic  correqwndence  is  being  provided _ 

for  possible  claims  action  in  regard  to  recommendations _ , _ ,  and _ 

_ additional  copies  are  forwarded  herewith  for  the  Judge  Advocate  General 

pursuant  to  section  021()c  of  reference  (a). 

*  A  Privacy  Act  record  of  disclosure  sheet  has  been  affixed  befme  the  first 
page  of  the  report  of  investigation. 

*  Opinion _ in  the  basic  correspondence  is  not  substantiated  by 

the  findings  of  fact  becaiise _ and  is  therefore  disapproved  (modified  to  read 

as  follows:  _ ). 
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•  Recommendation _ is  not  appropriate  for  action  at  this 

command;  however,  a  copy  of  this  investigation  is  being  furnished  to _ for 

such  action  as  may  be  deemed  appropriate. 

•  The  action  recommended  in  Recommendation _ has  been 

accomplished  by _ 

•  The  unauthorized  absence  of _ at  the  time  of  his  iiguiy 

substantially  and  materiaUy  interfered  with  the  performance  of  his  duties. 

2.  Subject  to  the  foregping  remarks,  the  proceedings,  findings  of  fact,  opinions  and 

recommendations  of  the  investigating  office  are  approved;  specifically  including  the 

opinion  that  the  usuries  suffered  by _ were  incurred  in  the  line  of  duty 

and  not  due  to  his  own  misconduct. 


SIGNATURE  OF  CONVENING  AUTHORITY 


Copy  to: 

The  convening  authority  should  provide  copies  to  all  interested  commands  via  the 
first  endorsement  of  the  investigation.  Do  not  make  them  via  addressees.  The 
adjudicating  authority,  typically  the  cognizant  NLSO,  gets  a  copy  of  all  claims 
investigations.  COMNAVSAFCEN  gets  a  copy  of  all  accident  investigations.  Send 
a  copy  to  the  parent  command  of  any  member  who  is  involved  in  the  investigation 
when  they  may  need  to  take  action  (e.g.,  lost  time  entries  for  line  of  duty  /  misconduct 
determinations). 
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APPENDIX  O 
ARTICLE  31  WARNING 


If,  in  the  course  of  a  JAG  Manual  investigation,  any  person  is  suspected  of 
conunitting  an  offense  under  the  UCMJ,  the  person  should  be  advised  of  his  ri|^ts 
under  Article  31,  UC^U— using  this  form — before  interviewing  or  questioning  that 
person. 

I  have  been  advised  that  I  may  be  suspected  of  the  offense  of _ 

_ and  that: 

_  a.  I  have  the  rig^t  to  remain  silmit. 

_  b.  Any  statements  I  do  make  may  be  used  as  evidence 

against  me  in  trial  by  coiut-martial. 

_  c.  I  have  the  lig^t  to  consult  with  law3rer  counsel  prior  to  any  questioning. 

This  lawyer  counsel  may  be  a  civilian  lawyer  retained  by  me  at  no  e3q>ense  to  the 
government,  a  militaiy  lawyer  iq>pointed  to  act  as  my  counsel  without  cost  to  me,  or 
both. 


_  d.  I  have  the  rig^t  to  have  such  retained  civilian  lawyer  and  /  or  iq>pointed 

military  lawyer  present  during  this  interview. 

_  e.  I  have  the  rig^t  to  terminate  this  interview  at  any  time. 


WAIVER  OF  RIGHTS 

_  I  further  certify  and  acknowledge  that  I  have  read  the  above  statement  of  my 

rights  and  fully  imderstand  them,  and 
that: 

_  a.  I  expressly  desire  to  waive  my  rig^t  to  remain  silent 

_  b.  I  esqpressly  desire  to  make  a  statement. 

_  c.  I  expressly  do  not  desire  to  consult  with  either  a  civilian  lawyer  retained 

by  me  or  a  milit^  lawyer  appointed 

as  my  counsel  without  cost  to  me  prior  to  any  questioning. 
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_  d.  I  expressly  do  not  desire  to  have  such  a  law3rer  present  with  me  during 

this  interview. 

_  e.  This  acknowledgement  and  waiver  of  rights  is  made  fireely  and 

voluntarily  by  me,  and  without  any  promises  or  threats  having  been  made  to  me  or 
pressure  or  coercion  of  any  kind  having  been  used  against  me. 


_ / _  _ / _ 

(Witness'  Signature)  (Date)  (Signature)  (Date) 

Understanding  the  above,  I  wish  to  make  the  following  statement  (attach 
continuation  page,  if  necessaiy): 
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CHAPTER  THIRTY-THREE 


LINE  OF  DUTY  AND  MISCONDUCT  DETERBUNATTONS 


3301  GENERAL 

Par  JAGMAN,  §§  0213-0224,  oommanding  officers  (CO's)  are  required 
to  inquire  into  certain  cases  of  iiyuiy  or  disease  incimed  by  servicemembers  and 
make  what  are  referred  to  as  line  of  duty  /  misconduct  determinations.  Qinnions 
concerning  line  of  duty  are  prohibited  in  death  cases.  The  type  of  inquiry  and  the 
degree  of  formality  of  the  report  will  dq)end  upon  the  drcumstances  of  each  case. 


3302  REQUIREMENT  TO  MAKE  DETERMINATION 

Commanders  must  make  findings  concerning  line  of  duty  (LOD)  and 
misconduct  in  each  case  in  which  a  servicemember  incurs  a  "disease  or  iiyuiy”  whidi: 

1.  Might  result  in  permanent  disability;  or 

2.  results  in  the  physical  inability  to  perform  duty  for  a  perkxl 
exceeding  24  hours.  Periods  of  hospitalization  for  evaluation  or  observation  are 
excluded.  Similarly,  a  return  to  "li^t  duty"  will  stop  this  dock.  JAGMAN,  i  0215. 


3303  "LINE  OF  DUTY"  DEFINED 

An  ii\juiy  or  disease  incurred  by  naval  personnel  while  in  active  service 
is  presumed  to  have  been  incurred  "in  line  of  duty,"  unless  there  is  dear  and 
convincing  evidence  that  it  was  incurred: 

1.  While  the  member  was  in  an  unauthorized  absence  status  whidi 
materially  interfered  with  the  performance  of  required  military  duties  (typically,  any 
absence  in  excess  of  24  hours); 

2.  while  the  member  was  in  a  desertion  status; 

3.  while  the  member  was  confined  under  sentence  of  a  court-martial 
that  induded  an  unremitted  dishonorable  discharge; 
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4.  while  the  member  was  confined  for  a  civilian  felony  conviction;  or 

5.  as  a  result  of  the  member's  own  misconduct,  as  defined  below. 
JAGMAN,  §  0217. 


3304  MISCONDUCT  DEFINED 

The  fact  that  the  conduct  violated  a  law,  regulation,  or  order  does  not, 
of  itself,  constitute  a  basis  for  a  determination  of  misconduct.  A  servicmnember's 
iiguiy  is  presumed  not  to  be  the  result  of  his  /  her  own  misconduct  unless  there  is 
dear  and  convincing  evidence  that: 

1.  The  iiyuiy  was  intentionally  incurred;  or 

2.  the  iiyuiy  was  the  result  of  gross  ne^^igence,  demonstrating  a 

reckless  disregard  for  the  foreseeable  and  likely  consequences.  JAGMAN,  i  0218. 


3305  SPECIAL  RULES 

A.  Intoxication.  Intoxication  may  be  produced  alcohol,  a  drug,  or 
inhalation  of  fumes,  gas,  etc. 

1.  A  member's  intoxication  at  the  time  of  the  iiyuiy  does  not, 
standing  alone,  constitute  a  basis  for  a  determination  of  misconduct  unless  the 
investigation  dearly  shows: 

a.  The  member's  physical  or  mental  faculties  were  impaired 
due  to  intoxication  at  the  time  of  the  iiduiy; 

b.  the  extent  of  such  impairment;  and 

c.  that  the  impairment  was  the  proximate  cause  of  the  iiyuiy. 

2.  A  blood  alcohol  concentration  above  .10  mg  /  dl  will,  in  many 
cases,  be  suffident  to  satisfy  the  first  two  elements.  However,  other  evidence  should 
be  sought  in  determining  whether  or  not  there  masted  any  phjrsical  impairment 
which  directly  contributed  to  the  ii\jury  of  the  servicemember  (e.g.,  the  member's 
appearance,  coordination,  attitude,  and  coherence).  JAGMAN,  §  0221. 

B.  Refusal  of  medical  or  dental  treatment  If  a  member  unreasonably 
refuses  to  submit  to  medical  or  dental  treatment,  any  disability  that  proximately 
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results  from  such  refusal  shall  be  deemed  to  have  been  incurred  as  a  result  of  the 
member's  own  misconduct.  JAGMAN,  §  0222a. 

C.  Venereal  disease.  Any  disability  resulting  from  venereal  disease  is  the 
result  of  misconduct  if  the  member  has  not  complied  with  the  regulations  that  require 
reporting  and  receiving  treatment  for  such  disease.  JAGMAN,  §  0222b. 

D.  Mental  responsibility.  All  members  are  presumed  to  be  mentally 
responsible.  Consequently,  that  issue  need  not  be  addressed  unless  the  nature  of  the 
act  or  the  investigation  reveals  facts  which  call  the  member's  mental  responsibility 
into  question.  If  so,  the  presumption  is  invalid  and  the  member's  mental 
responsibility  must  be  shown  by  clear  and  convincing  evidence.  If  the  government 
is  unable  to  make  this  showing,  an  adverse  finding  cannot  be  made.  However,  where 
the  impairment  of  mental  faculties  is  the  result  of  the  member's  misconduct  (e.g.,  the 
illegal  use  of  drugs),  resulting  iivjuries  would  be  deemed  to  have  been  foreseeable 
consequences  of  the  member's  gross  ne^igence  (i.e.,  misconduct). 

1.  Suicide  atteippts.  Because  of  the  strong  instinct  for  self- 
preservation,  an  unsuccessful,  but  bona  fide,  attempt  to  kill  one's  self  creates  a  strong 
inference  of  lack  of  mental  responsibility. 

2.  Suicidal  gestures  and  malingering.  Self-inflicted  iiyuiy,  not 
prompted  by  a  serious  intent  to  die,  is  at  most  a  suicide  gesture.  Unless  lack  of 
mental  responsibility  is  otherwise  shown,  resulting  injuries  are  deemed  to  be  the 
result  of  the  member's  own  misconduct.  Hie  mere  act  alone  does  not  raise  a  question 
of  mental  responsibility  since  there  is  a  presumption  that  the  member  does  not  intend 
to  take  his  own  life.  Instead,  the  intent  is  merely  self-iiyury  for  the  purpose  of 
achieving  some  secondaxy  gain — such  as  getting  attention  or  avoiding  duty. 
JAGMAN,  §  0220. 


3306  RELATIONSHIP  BETWEEN  MISCONDUCT  AND  LINE  OF  DUTY 

A.  Permissible  findings.  A  determination  of  "misconduct"  always  requires 
a  determination  of  "not  in  the  line  of  duty."  Consequently,  there  are  only  three 
possible  determinations: 

1.  In  LOD,  not  due  to  member's  own  misconduct  (favorable); 

2.  not  in  line  of  duty  (NLOD),  not  due  to  member's  own  misconduct 

(adverse);  or 

3.  NLOD,  due  to  member's  own  misconduct  (adverse).  JAGMAN, 

§  0219. 
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B.  Diadplinarv  action.  An  adverse  determination  as  to  misconduct  or  LOD 
is  not  a  punitive  measure.  Disdplinazy  action,  if  warranted,  may  be  taken 
independently  of  any  such  determination.  A  favorable  determination  as  to  LOD  / 
misconduct  also  does  not  preclude  separate  disciplinary  action,  nor  is  such  a  finding 
binding  on  any  issue  of  guilt  or  innocence  in  any  disdpliiuuy  proceeding.  JAGMAN, 
§0223. 

C.  Administrative  consequences.  Adverse  LOD /misconduct  determinations 
may  affect  the  servicemember's  rights  and  eligibility  for  benefits.  JAGMAN,  §  0216. 

1.  Under  10  U.S.C.  §  972,  time  lost  due  to  the  iiyury  will  extend  the 
member's  term  of  enlistment  and  will  not  count  as  creditable  service  toward  any 
longevity  and  retirement  multiplier. 

2.  Under  10  U.S.C.  §  1207,  the  membm-  may  be  ineligible  for  physical 
disability  retirement  or  separation  if  the  iijury  was  intentional  or  resulted  firom 
willful  ne^ect.  In  addition,  the  member  will  be  ineligible  if  the  disability  was 
incurred  during  a  period  of  unauthorized  absence,  regardless  of  its  length  or  d^ree 
of  interference  with  duties. 

3.  If  the  member's  disease  is  a  direct  result  of  intemperate  use  of 
drugs  or  alcohol,  the  member  may  forfeit  pay  under  37  U.S.C.  §  802. 

4.  Under  38  U.S.C.  §  105,  the  member  may  be  ineligible  for  VA 
benefits,  including  medical  treatment  eligibility. 


3307  RECORDING  LOD  /  MISCONDUCT  DETERMINATIONS 

A  Recording  options.  When  LOD  /  miaconduct  findinga  miiwt  In*  tliiy 

will  be  recorded  in  one  of  three  ways  per  JAGMAN,  §  0224: 

1.  JAGMAN  investigation.  A  fact-finding  body  must  be  convened, 
and  the  CO  must  make  findings  concerning  misconduct  and  LOD  in  any  case  in 
which: 

a.  The  drcumstances  suggest  an  adverse  LOD  /  misconduct 
finding  might  result; 

b.  a  JAG  Manual  investigation  is  required  for  other  reasons 
(e.g.,  possible  claims  ramifications);  or 
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c.  the  CO  considers  the  i^pointment  of  a  fact-finding  body  the 
appropriate  means  to  ensure  an  adequate  official  record  is  made  concerning  the 
drcumstances  surrounding  the  incident. 

d.  Following  this  chapter,  appendix  A  contains  an  IX)D  / 
misconduct  investigation  checklist  to  ensure  that  all  required  information  is 
contained  in  the  report  of  investigation. 

2.  Form  report.  An  ii\juxy  report  form  (NAVJAG  Form  5800/15)  may 

be  used  when  all  of  the  following  conditions  are  met: 

a.  A  JAG  Manual  investigation  is  not  required; 

b.  the  medical  representative  and  the  CO  agree  that  the  iiyuiy 
or  disease  was  incurred  "in  the  line  of  duty"  and  "not  as  a  result  of  the  member's  own 
misconduct";  and 


c.  the  iqjuiy  or  disease  could  result  in  a  permanent  disability. 


3.  Health  and  dental  record  ei 
entries  suffice  when: 


Health  and  dental  record 


a.  A  JAG  Manual  investigation  is  not  required; 

b.  the  medical  representative  and  the  CO  agree  that  the  iiyuxy 
or  disease  was  incurred  "in  the  line  of  duty”  and  "not  as  a  result  of  the  member's  own 
misconduct";  and 


c.  the  ii\juiy  or  disease  is  not  likely  to  result  in  a  permanent 

disability. 

In  any  case,  even  if  a  health  and  dental  record  entiy  would  suffice,  a  form 
report  may  be  made  to  JAG  if  there  ^)pears  to  be  any  reason  f(n  maintaining  a 
record  in  that  ofiioe.  The  form  report  will  be  sent  to  JAG  via  a  GCMCA  for  review. 
Appendix  B,  following  this  chapter,  contains  a  flow  chart  to  assist  the  command  in 
deciding  the  proper  method  to  record  LGD  /  misconduct  determinations,  /^qpendix  C 
lists  some  common  errors  made  in  LOD  /  misconduct  determinations. 


3308  ACTION  BY  REVIEWING  AUTHORITIES 

A.  Convening  authority's  action.  Unless  the  report  is  returned  for  fiirther 
inquiry,  the  convening  authority  (CA)  shall  take  one  of  the  following  actions  per 
JAGMAN,  i  0225: 
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1.  If  the  CA  concludes  that  sudi  ii\juxy  or  disease  was  incurred  "in 
the  line  of  duty"  and  "not  due  to  a  memba‘'s  own  misconduct"  (or  that  dear  and 
convincing  evidence  is  not  available  to  rebut  the  presumption  of  line  of  duty  and  not 
misconduct),  this  condiudon  will  be  reflected  in  the  endorsement  of  the  record  of 
proceedings.  This  action  must  be  taken  r^ardless  of  whether  it  differs  from,  or 
concurs  with,  an  opinion  expressed  by  the  fact-finding  body. 

2.  If,  upon  review  of  the  report  or  record,  the  CA  (or  hishc^ 
authority)  believes  that  the  ii\juiy  or  disease  of  the  member  was  incurred  not  in  line 
of  duty  and  /  or  due  to  his  own  misconduct,  he  /  she  mt^,  but  is  not  roquirod  to, 
afford  the  member  an  opportunity  to  submit  any  desired  information.  If  provided  the 
opportunity  to  submit  additional  information,  membmrs  shall  be  advi^  of  thdr 
rights  under  Artide  31,  UCMJ,  and  JAGMAN,  i  ()215b  using  the  form  in  JAGMAN, 
appendix  A-2-f. 

3.  If  the  rq;>ort  contains  an  LOD  /  misconduct  finding  in  a  death 
case,  the  CA  or  reviewing  authority  will  note  the  error  and  disapprove  the  cqunion  in 
the  endorsement. 

B.  Service  record  entries.  Prior  to  forwarding  the  rqx>rt  of  investigation 
of  an  iiduiy  to  a  member  which  the  CA  has  conduded  was  incurred  NIGD,  the  CA 
should  ensure  that  impropriate  time  lost,  enlistment  extension,  and  similar  entries 
are  made  in  the  member's  service  and  /  or  medical  records.  In  the  event  the  NLOD 
opinion  is  later  disapproved  by  the  OEGCMCA,  corrective  entries  can  be  made  later. 


3309  FORWARDING 

Unless  the  CA  is  enmowered  to  convene  general  courts-martial,  the 
record  or  report  shall  be  forwarded  to  the  GCMCA. 

A  GCMCA's  action.  The  GCMCA  may  take  any  action  on  the  rqxni  that 
could  have  been  taken  by  the  CA.  With  reqpect  to  condusions  concerning  misconduct 
and  line  of  duty,  the  GCJMCA  shall  indicate  improval,  disapproval,  or  modification  ot 
such  condusions  unless  the  record  is  returned  for  further  inquiry.  A  copy  of  this 
action  shall  be  forwarded  to  the  CO  of  the  member  concerned  so  that  iqqnopriste 
entries  may  be  made  in  the  service  and  medical  records.  JAGMAN,  §  0225b. 

B.  Subsequent  reviews.  Reviewing  authorities  above  the  GCMCA  need 
neither  comment  nor  record  approval  or  disapproval  of  the  prior  actions  concerning 
LOD  and  misconduct. 
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AFPENDIXA 

LOD  /BOSCONDUCT  INVESTIGATION  CHECKLIST 

L  IDENTIFnNGIlATAONINJUBEDPERSON/DECEASED/EnNESS 

A.  Name 

B.  Sex  and  age 

C.  Military 

1.  Grade  or  rate 

2.  Social  aecuriiy  number  (obtain  firom  olBdal  aource) 

3.  Regular  or  Beaerve 

4.  Organization  and  armed  force 

5.  Experience  /  expertise  (i.e.,  training;  licmsea,  etc.) 

D.  Civilian 

1.  Tide 

2.  BuaineaB  or  occupation 

3.  Address 

4.  Experience  /  expertise  (i.e.,  training;  licenses,  etc.) 

H.  INJURY 

A.  Date  /  time  /  place  of  occurrence 

B.  Nature /extent  of  iiyuiy  induding  description  of  body  parts  iqlured 

C.  Place,  extent,  and  cause  of  hoq>italization  of  iqjured 
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D.  Status  of  iiyured:  leave,  liberty,  unauthorized  absence  (UA),  active 
duty,  active  duty  for  training,  or  inactive  duty  for  training  at  time  of 
iiduiy 

E.  If  UA,  whether  any  UA  status  at  time  of  iiquiy  materially  interfered 
with  his  /  her  military  duty 

F.  Servioemember  unable  to  perform  duties  for  over  24  hours? 

G.  Servioemember's  iiyuxy  possibly  permanent? 

R  Training 

1.  Formal  /  on-the-job 

2.  Adequacy 

3.  Engaged  in  tasks  differmit  firom  those  in  whidi  trained 

4.  Engaged  in  tasks  too  difficult  for  skill  level 

5.  Emergency  re^Mnses  /  reaction  time 

I.  Supervision 

1.  Adequate  /  lax 

2.  Absent 

J.  Physical  factors 

1.  Tired,  working  excessive  hours 

2.  Hungry 

3.  On  medication,  inrescribed  or  unauthorized 

4.  Ill  or  e]q)eriencing  dizziness,  headaches,  or  nausea 

5.  EsqxMed  to  severe  environmental  extremes 
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6.  Periods  of  alcohol  or  habit-forming  drug  impairment 

a.  Individual's  general  lypearanoe,  behavior,  rationality  of 
q>eech,  and  muscular  cocnrdination 

b.  Quantity  and  nature  of  intoxicating  agent  used 

c.  Period  of  time  in  which  consumed 

d.  Results  of  blood,  breath,  urine,  or  tissue  tests  for 
intoxicating  agents 

e.  Lawfolness  of  intoxicating  agent 

K.  Mental  factors 

1.  Emotionally  i^MMt  (angry,  depressed,  moody,  tense) 

2.  MentaUy  preoccupied  with  unrelated  matters 

3.  Motivation 

4.  Knowledge  of  /  adhereiu»  to  standard  procedures 

5.  Mental  competence 

a.  Presumption  of  sanity 

b.  Attempted  suicide  (genuine  intent  to  die  v.  gesture  or 

malingering^ 

c.  Mental  disease  or  defect  (p^chiatric  eval) 

L.  Design  factors 

1.  Equipment's  condition,  working  order 

2.  Operating  unfamiliar  equipment  /  controls 

3.  Operating  equipment  with  controls  that  function  differently  than 
expected  due  to  lack  of  standardization 

4.  Unable  to  reach  all  controls  from  his  work  station  and  see  and 
hear  all  diq>lay8,  signals  and  communications 
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5.  Provided  insufiident  8iq>port  manuals 

6.  Using  support  equipment  which  was  not  dearly  identified  and 
likely  to  be  confused  with  similar  but  noncompatible  equipment 

M.  Environmental  fiictors 

1.  Harmful  dusts,  fiimes,  gases  without  proper  ventilation 

2.  Working  in  a  hazardous  environment  without  personal  protective 
equipment  or  a  line-tender 

3.  Unable  to  hear  and  see  all  communications  and  signals 

4.  Exposed  to  temperature  extremes  that  could  degrade  efiidency, 
cause  heat  stroke,  or  numbness 

5.  Suffering  from  qye  fatigue  due  to  inadequate  lifting  or  ^are 

6.  Visually  restricted  by  dense  fog,  rain,  smoke,  or  snow 

7.  Darkened  ship  lighting  conditions 

8.  Exposed  to  excessive  noise  /  vibration  levels 

N.  Personnel  protective  equipment 

1.  Using  required  equipment  for  the  job  (e.g.,  seatbelts,  safety 
glasses,  hearing  protectors) 

2.  Not  using  proper  equipment  due  to  lack  of  availability  (idmitity) 

3.  Not  using  proper  equipment  due  to  lack  of  comfort  or  other 
reasons  (identify) 

4.  Using  protective  equipment  that  failed  and  caused  additional 
iiyuries  (identify) 

O.  Hazardous  conditions 

1.  Inadequate  /  missing  guards,  handrail,  laddm*  treads,  protective 
mats,  safety  devices  /  switdies,  skid  proofing 

2.  Jerry-rigged  equipment 
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Use  of  improper,  noninsulated  tools 

4.  Incorrectly  installed  equipment 

5.  Defective  /  improperly  maintained  equipment 

6.  Slippery  decks  or  ladders,  obstructions 

7.  Improper  clothing  (leather  heeb,  conventional  shoes  vice  steel¬ 
toed  shoes,  loose-fitting  clothes,  no  shirt,  conventional  Q^^^asses 
vice  safety  passes) 
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APPENDIX  B 

LOD  /  MISCONDUCT  BEPOBUNG  FLOW  CHART 


POSSIBLE  NO 

PERMANENT  <  ti.ii—  ,  . . . 

DISABnJTy  OR  24- 
HOUR  DUTY  LOSS? 


NO  REPORT 
REQUl 


I 

YES 

I 


POSSIBLE  ADVERSE  YES  CONDUCT  JAGMAN 

DETERMINATIONS  < »  i  i  ■  >  INVESTIGATION 


I 

NO 

I 


POSSIBLE 

PERMANENT 

DISABILITY? 


YES 


< 


> 


COMPLETEA 
NAVJAG  5800/15 
REPORT  FORM 


I 

NO 

I 

MAKE  AN 
APPROPRIATE 
HEALTH  OR  DENTAL 
RECORD  ENTRY 
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APPENDIX  C 

COMMON  LOD  /  MISCONDUCT  ERRORS 


A.  Failure  to  forward  LOD  /  misconduct  cases  via  a  GCMCA  if  findings  are 
adverse  or  possible  permanent  disability  exists. 

B.  Failure  to  apply  the  correct  burden  of  clear  and  convincing  evidence  when 
rebutting  presumptions  regarding  LOD,  misconduct,  material  interference,  or 
mental  responsibility. 

C.  Failure  to  properly  analyze  the  three  "intoxication  alone"  criteria  for  finding 
misconduct. 

D.  Failure  to  state  the  duty  status  of  involved  individuals. 

E.  Failure  to  include  Privacy  Act  statements,  article  31  warnings,  or  JAGMAN, 
§  0215b  warnings  when  required. 

F.  Failure  to  determine  whether  hospitalization  is  for  observation  or  treatment 
(if  hospitalization  for  treatment  is  for  less  than  24  hours,  or  if  hospitalization 
is  for  observation,  no  matter  what  the  duration,  and  no  permanent  disability 
is  likely,  no  LOD  /  misconduct  determination  is  necessary). 

G.  Failure  to  secure  the  GCMCA's  signature  on  the  ii\)ury  report  form  (NAVJAG 
5800/15). 

H.  Failure  of  the  GCMCA  to  make  specific  findings  regarding  LOD  /  misconduct 
or  to  specifically  conciu*  in  the  subordinate's  findings. 

I.  Failure  to  include  police  reports  in  investigations. 

J.  Failure  to  collect  all  available  evidence  in  suicide  attempt  /  gesture  cases  (e.g., 
a  psychiatric  interview). 

K.  Failure  to  record  the  member's  election  regarding  the  opportunity  to  review  the 
complete  investigation  before  an  adverse  finding  is  approv^,  where  the 
commander  makes  that  discretionary  offer. 

L.  Failure  to  exclude  portions  of  other  privileged  investigations  firom  the  JAG 
Manual  investigation  (e.g.,  Aircraft  Mishap  Investigation  Reports  (AMIR), 
NCIS,  safety  reports). 
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CHAPTER  THIRTY-FOUR 


FREEDOM  OF  INFORMATION  ACT  (FOIA), 

PRIVACY  ACT,  AND  RELEASE  OF  OFFICIAL 
INFORMATION  AND  TESTIMONY  FOR  LITIGATION  PURPOSES 


3401  FREEDOM  OF  INFORMATION  ACT  REFERENCES 

A.  Statute.  Freedom  of  Information  Act,  5  U.S.C.  §  552  (1982). 

B.  Regulations 

1.  DOD  Directive  5400.7,  Subj:  DOD  FREEDOM  OF 

INFORMATION  ACT  PROGRAM 

2.  SECNAVINST  5720.42,  Subj:  DEPARTMENT  OF  THE  NAVY 
FREEDOM  OF  INFORMATION  ACT  (FOIA)  PROGRAM 

3.  JAGMAN,  Chapter  V,  part  A 

4.  USMC  -  MCO  5720.56 

5.  USCG  -  COMDTINST  M5260.2 

6.  SECNAVINST  5720.45,  Subj:  INDEXING,  PUBLIC 

INSPECTION,  AND  FEDERAL  REGISTER  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY  DIRECTIVES  AND  OTHER 
DOCUMENTS  AFFECTING  THE  PUBLIC 

7.  Federal  Personnel  Manual,  chs.  293,  294,  297,  335,  339,  and  713 

8.  U.S.  Navy,  Manual  of  the  Medical  Department,  ch.  23-70  through 
23-79 

9.  OPNAVINST  5510.161,  Subj:  WITHHOLDING  OF 

UNCLASSIFIED  TECHNICAL  DATA  FROM  PUBLIC 

DISCLOSURE 
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10.  SECNAVINST  5720.44,  Subj:  DEPARTMENT  OF  TEE  NAVY 
PUBLIC  AFFAIRS  POLICY  AND  REGULATIONS 

11.  OPNAVINST  5510.48,  Subj:  MANUAL  FOR  THE  DISCLOSURE 
OF  CLASSIFIED  MILITARY  INFORMATION  TO  FOREIGN 
GOVERNMENTS  AND  INTERNATIONAL  ORGANIZATIONS 

C.  FOIA  Information  -  DSN  224-2004  /  2817 


PART  A  -  FREEDOM  OF  INFORMATION  ACT 


3402  OBJECTIVES 

The  Freedom  of  Information  Act  is  designed  principally  to  ensure  that 
agencies  of  the  Federal  Government,  including  the  military  departments,  provide  the 
public  with  requested  information  to  the  maximum  extent  possible.  The  objectives 
of  the  Act  are: 

A.  Disclosure  (the  general  rule,  not  the  exception); 

B.  equality  of  access  (all  individuals  have  equal  ri^ts  of  access  to 
government  information); 

C.  justified  withholding  (the  burden  is  on  the  government  to  justify  the 
withholding  of  information  and  documents  from  the  general  public  and  individuals); 
and 


D.  relief  for  improper  withholding  (individuals  improperly  denied  access  to 

documents  have  the  rig^t  to  seek  relief  in  the  judicial  ^tem). 


3403  REQUESTS  FOR  RECORDS 

A  General.  Upon  receipt  of  a  request  for  information,  a  command  must 
initially  determine  if  the  request  is  governed  by  the  Freedom  of  Information  Act 
(FOIA).  A  FOIA  request  is  one  made  by  any  person  or  organization  for  records 
concerning  the  operations  or  activities  of  a  Federal  governmental  agency,  but  not 
including  another  federal  agency  or  a  fugitive  from  the  law.  There  is  no  ^stinction 
made  between  U.S.  citizens  and  foreign  nationals. 
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B.  Agency  record.  FOIA  provisions  apply  only  to  "records"  of  a  federal 
agency.  Records  are  information  or  products  of  data  compilation,  regardless  of 
physical  form  or  characteristics,  made  or  received  by  a  naval  activity  in  the 
transaction  of  public  business  or  under  federal  law.  Some  examples  of  agency  records 
that  are  naval  records  include  memos,  deck  logs,  contracts,  letters,  ADP  storage, 
reports,  and  computer  printouts.  The  term  "agency  records"  does  not  include: 

1.  Objects  or  articles,  whatever  their  historical  or  evidentiary  value; 

2.  commercially  exploitable  resources; 

3.  imaltered  publications  and  processed  documents  that  are  available 
to  the  public  through  an  established  distribution  system  with  or  without  charges; 

4.  anything  that  is  an  intangible  or  documentary  record; 

5.  supervisor's  personal  notes  on  his  /  her  employees,  which  are  not 
required  to  be  prepaj^d  or  maintained  by  any  naval  instruction  or  regulation, 
concerning  their  performance,  etc.,  and  us^  solely  as  a  memoiy  aid  in  preparing 
evaluation  reports  (These  notes  are  not  made  available  to  other  persons  in  the 
agency,  are  not  filed  with  agency  records,  and  are  destroyed  after  the  evaluation 
period  by  the  individual  who  prepared  them.);  and 

6.  information  stored  within  a  computer  for  which  there  is  no 
existing  computer  program  for  retrieval  of  the  requested  information. 

C.  In  existence.  A  record  must  exist  and  be  in  the  possession  and  control 
of  the  Department  of  the  Navy  (DON)  at  the  time  of  the  request  in  order  to  be  subject 
to  the  provisions  of  SECNAVINST  5720.42.  Tliere  is  no  obligation  to  create,  compile, 
or  obtain  a  record  not  already  in  existence. 

D.  Form  of  request.  To  qualify  as  a  request  for  permission  to  examine  or 
obtain  copies  of  DON  records,  the  request  itself  must: 

1.  Be  in  writing  and  indicate  eiiqpressly,  or  by  clear  implication,  that 
it  is  a  request  imder  the  FOIA,  DOD  Directive  5400.7,  or  SECNAVINST  5720.42; 

2.  contain  a  reasonable  description  of  the  particular  record  or  records 
requested  (fishing  expeditions  are  not  authorized,  nor  are  commands  required  to 
respond  to  blanket  requests  for  all  documents);  and 


m 
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3.  contain: 

a.  a  check  or  money  order  for  the  anticipated  search  and 
duplication  fees  determined  in  accordance  with  enclosure  (3)  of  SECNAVINST 
5720.42; 


b.  a  dear  statement  that  the  requester  will  be  willing  and  able 
to  pay  all  fees  required;  or 

c.  satisfactory  evidence  that  the  requester  is  entitled  to  a 

waiver  of  fees. 


3404  PROCESSING 

A.  Possible  actions  on  the  request 

1.  Receipt  of  request.  When  an  ofHda]  receives  a  request  tear  a 
record,  that  ofifidal  is  responsible  for  timely  action  on  the  request.  If  a  request  meets 
the  requirements  for  processing  as  a  FOIA  request,  the  command  should  take  the 
following  steps: 

a.  Date-stamp  the  request  upon  receipt; 

b.  establish  a  suspense  control  record  to  track  the  request; 

c.  conspicuously  stamp  or  label  the  request  "FVeedom  of 

Information";  and 

d.  flag  it  as  requiring  priority  handling  throughout  its 
processing  because  of  the  limited  time  available  to  respond  to  the  request. 

The  command  must  coordinate  procedures  for  the  screening  and 
routing  of  the  correspondence  to  appropriate  personnel  within  the  oonunand  so  that 
prompt  and  expeditious  action  may  be  taken  on  the  request. 

2.  Incomplete  requests.  If  a  request  is  received  that  does  not  meet 
the  minimum  requirements  set  forth  above,  it  should  still  be  answered  pronqitly 
(within  10  working  daya  of  receipt)  in  writing  and  in  a  manner  designed  to  assist  the 
requester  in  obtaining  the  desired  records.  The  command  has  discretion  to  waive 
tedmical  defects  in  the  form  of  a  FOIA  request  if  the  requested  information  is 
otherwise  releasable. 
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3.  Forwarding  controls.  When  a  command  receives  a  request  for 
information  over  which  another  activity  has  cognizance,  the  request  must  be 
e3q>editiously  forwarded  to  that  activity.  The  request,  letter  of  transmittal,  and  the 
envelope  or  cover  should  be  conspicuously  stamped  or  labeled  "FREEDOM  OF 
INFORMATION  ACT."  Additionally,  a  record  should  be  kept  of  the  request  — 
including  the  date  and  the  activity  to  which  it  was  forwarded. 

4.  Release  of  records.  Subject  to  the  foregoing,  a  requested  record, 
or  a  reasonably  segregable  portion  thereof,  will  be  deemed  "releasable"  and,  therefore, 
released  to  the  requester,  unless  it  is  affirmatively  determined  that  the  record 
contains  matters  which  are  exempt  from  disclosure  under  the  conditions  outlined 
below.  Commanding  officers  and  heads  of  all  Navy  and  Marine  Corps  activities 
(departmental  and  field)  are  authorized,  upon  proper  request,  to  furnish  copies  of 
records  in  their  custody  or  to  make  such  records  available  for  examination.  Where 
there  is  a  question  concerning  the  releasability  of  a  record,  the  local  command  should 
coordinate  with  the  official  having  cognizance  of  the  subject  matter  and,  if  denial  of 
a  request  is  deemed  appropriate,  such  denial  may  be  accomplished  only  by  the  proper 
initial  denial  authority  (IDA).  All  officers  authorized  to  convene  general  courts- 
martial  and  the  heads  of  various  Navy  Department  activities  listed  in  paragraph  6(e) 
of  SECNAVINST  5720.42  are  designated  as  IDAs. 

5.  Denial  of  release 

a.  If  a  local  CO  receives  a  request  for  a  copy  of,  or  permission 
to  examine,  a  record  in  existence  and  believes  that  the  requested  record,  or  a 
nonsegregable  portion  thereof,  is  not  releasable  under  the  FOIA,  or  if  (s)he  feels 
denial  of  a  fee  waiver  is  appropriate,  (s)he  must  expeditiously  refer  the  request^with 
all  pertinent  information  and  a  recommendation — directly  to  the  IDA. 

b.  If  the  IDA  agrees  that  the  requested  record  contains 
information  not  releasable  under  FOIA,  and  any  releasable  information  in  the  record 
is  not  reasonably  segregable  from  the  nonreleasable  information,  he  shall  notify  the 
requester  of  such  determination,  the  reasons  therefor,  and  the  name  and  title  of  the 
person  responsible  for  the  denial.  This  notification  will  also  include  specific  citation 
of  the  exemption(s)  upon  which  the  denial  is  based,  a  brief  discussion  that  there  is 
a  jeopardy  to  a  governmental  interest  if  the  requested  information  is  disclosed,  and 
advisement  of  the  requester's  rig^t  to  appeal  to  the  designee  of  the  Secretary  of  the 
Navy  within  60  days. 


c.  If  the  IDA  determines  that  the  requested  record  contains 
releasable  information  that  is  reasonably  segregable  from  nonreleasable  information, 
(s)he  shall  disclose  the  releasable  portion  and  deny  the  request  as  to  the 
nonreleasable  portion.  A  complete  file  of  those  FOIA  requests  which  have  been 
denied,  in  full  or  in  part,  should  be  maintained  by  the  IDA. 
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B.  Time  limits.  The  official  having  responsibility  for  making  the  initial 
determination  regarding  a  request  shall  transmit  his  /  her  determination  in  writing 
to  the  requester  within  10  working  days  after  receipt  by  the  appropriate  activity. 
In  unusual  circumstances,  however,  denial  authorities  may  extend  the  time  limit  for 
responding  to  requests.  The  10-day  time  limit  does  not  begin  to  run  until  the 
iq>propriate  authority  has  received  the  request.  If  a  request  is  incorrectly  addressed, 
it  should  be  promptly  readdressed  and  forwarded  to  the  iq)propriate  activity.  As  an 
alternative  to  the  taking  of  formal  extensions  of  time,  the  official  having 
responsibility  for  acting  on  the  request  may  negotiate  an  informal  extension  of  time 
with  the  requester. 

C.  Fees.  The  Freedom  of  Information  Reform  Act  of  1986  (Pub.  L.  No. 
99-570)  set  the  stage  for  extensive  changes  in  the  charging  of  fees  for  production 
upon  request  under  the  FOIA.  In  the  past,  only  direct  costs  associated  with 
document  search  and  duplication  could  be  diarged  to  the  requester.  The  legislation, 
as  implemented  within  DOD,  permits  requesters  seeking  information  for  "commercial 
piuposes"  to  be  charged  in  addition  for  the  cost  of  reviewing  documents  to  determine 
releasability  and  to  excise  exempt  portions  thereof. 

1.  Fee  charges 

a.  If  the  total  charge  is  less  than  $15.00,  it  will  be  waived  for 

all  requesters. 

b.  Various  noncommercial  requesters  receive,  in  addition, 
varying  amounts  of  credit  for  search  time  and  copies  Uiat  are  factored  in  before  the 
waiver  amount  is  applied. 

2.  The  fee  schedule  can  be  found  in  para.  11,  enclosure  (3)  of 
SECNAVINST  5720.42: 

D.  Appeals.  Any  denial  of  requested  information  or  fee  waiver  may  be 
appealed.  The  requester  must  be  advised  of  these  cq)peal  rif^ts  in  the  letter  of  denial 
by  the  appropriate  denial  authority.  The  Judge  Advocate  General  and  the  (^neral 
Counsel  have  been  designated  by  SECNAV  as  appellate  authorities.  The  General 
0>unsel  handles  contracts,  commercial  law,  and  civilian  personnel  matters,  while  the 
JAG  handles  militaiy  law,  torts,  and  all  other  matters  not  under  the  cognizance  of 
the  General  Counsel.  An  appeal  from  an  initial  denial,  in  whole  or  in  part,  must  be 
in  writing  and  received  by  the  appellate  authority  not  more  than  60  days  following 
the  date  of  transmittal  of  the  initial  denial.  The  appeal  must  state  that  it  is  an 
appeal  under  FOIA  and  include  a  copy  of  the  denial  letter.  The  appellate  auUiority 
will  normally  have  20  working  days  after  receipt  of  the  appeal  to  make  a  final 
determination.  There  is  a  provision  permitting  a  10-working-day  extension  in 
unusual  circumstances.  The  appellate  authority  shall  provide  the  appellant  with  a 
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written  notification  of  the  final  determination  either  causing  the  requested  records, 
or  the  releasable  portions  thereof,  to  be  released  or,  if  denied,  providing  the  name(s) 
and  title(s)  of  the  individual(s)  responsible  for  such  denial,  the  basis  for  the  denial, 
and  an  advisement  of  the  requester's  ri^t  to  seek  judicial  review. 

E.  Judicial  review.  Once  a  requester's  administrative  remedies  have  been 
exhausted,  (slhe  may  seek  judicial  review  of  a  final  denial  in  U.S.  District  Court;  in 
which  case,  the  requested  document  normally  will  be  produced  for  examination  prior 
to  a  determination  by  the  court.  Exhaustion  of  administrative  remedies  consists  of 
either  final  denial  of  an  appeal  or  failure  of  an  agency  to  transmit  a  determination 
within  the  iq>plicable  time  limit. 

F.  Reporting  requirements.  The  FOIA  requires  each  agency  submit  annual 
reports  to  Congress  regarding  the  costs  and  time  esqpended  to  administer  the  Act 
Naval  activities  that  are  IDAs  at  Echelon  2  commands  will  submit  a  consolidated 
annual  FOIA  report  by  15  January  of  each  year  to  the  Chief  of  Naval  Operations 
(OP-09B1P),  while  Marine  Corps  IDAs  will  forward  their  report  by  5  January  of  each 
year  to  the  Commandant  of  the  Marine  Corps  (Code  MI-3),  who  is  then  responsible 
for  submitting  a  consolidated  report  to  the  Chief  of  Naval  Operations  by  15  Januaiy 
of  each  year.  Units  afloat  and  operational  aviation  squadrons  are  exempt  firom  these 
annual  reporting  requirements  if  they  have  not  received  any  FOIA  requests  during 
the  reporting  period.  SECNAVINST  5720.42  sets  forth  detailed  instructions  and  the 
flq)propriate  format  for  submitting  these  reports. 


3405  EXEMPTIONS 

A.  General.  Matters  contained  in  records  may  be  withheld  from  public 
disclosure  only  if  they  come  within  one  or  more  of  the  exemptions  listed  below.  Even 
though  a  document  may  contain  information  which  qualifies  for  withholding  under 
one  or  more  FOIA  exemptions,  FOIA  requires  that  all  "reasonably  segregable" 
information  be  provided  to  the  requestor. 

B.  Specific  exemptions.  The  following  types  of  information  may  be  withheld 
firom  public  disclosure  if  one  of  the  aforemention^  requirements  is  met: 

1.  Classified  documents.  In  order  for  this  exemption  to  eq)ply,  the 
record  miist  be  currently  and  properly  classified  under  the  criteria  established  ly 
Executive  Order  No.  12,356,  47  Fed.  Reg.  14,874,  and  implemented  by  OPNAVINST 
5510.1,  Subj:  DEPARTMENT  OF  THE  NAVY  INFORMATION  AND  PERSONNEL 
SECURITY  PROGRAM  REGULATION. 

2.  Internal  personnel  rules  and  practices.  In  addition  to  determining 
that  Uie  document  relates  to  internal  personnel  rules  or  practices  of  the  Department 
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of  the  Navy,  it  must  be  determined  that  releasing  the  information  would  substantially 
hinder  the  effective  performance  of  a  significant  command  or  naval  function  and  that 
they  do  not  impose  requirements  directly  on  the  general  public  (e.g.,  advancement 
exams,  audit  or  insp^ion  schedules,  emergency  base  evacuation  plans,  and 
negotiating  or  bargaining  techniques  or  limitations). 

3.  Exempt  bv  statute.  There  are  some  statutes  which,  by  their 
language,  permit  no  discretion  on  the  issue  of  disclosure.  Examples  of  this  exemption 
include  42  U.S.C.  §  2162  on  restricted  data;  18  U.S.C.  §  798  on  communication 
intelligence;  50  U.S.C.  §§  402(d)(8)  -  (9)  on  intelligence  sources  and  methods;  21 
U.S.C.  §  1175  on  drug  abuse  prevention  /  rehabilitation;  and  42  U.S.C.  §  4582  on 
alcohol  abuse  prevention  /  rehabilitation. 

4.  Trade  secrets  and  commercial  or  financial  information.  This 
exemption  refers  to  trade  secrets  or  commercial  or  financial  information  obtained 
from  a  person  or  organization  outside  the  government  with  the  imderstanding  that 
the  information  will  be  retained  on  a  privileged  or  confidential  basis.  For  this 
exemption  to  apply,  the  disclosure  of  the  information  must  be  likely  to  cause 
substantial  harm  to  the  competitive  position  of  the  source,  impair  the  government's 
ability  to  obtain  necessary  information  in  the  future,  or  impair  some  other  legitimate 
government  interest  (e.g.,  trade  secrets,  inventions,  sealed  bids,  and  scientific  and 
manufacturing  processes  or  developments). 

5.  Inter  /  iiitra-agencv  memorandums  or  letters.  This  refers  to 
internal  advice,  recommendations,  and  subjective  evaluations — as  contrasted  with 
factual  matters.  If  the  record  would  be  available  through  the  discovery  process  in 
litigation  with  the  Department  of  the  Navy,  the  record  should  not  be  withheld  under 
this  exemption.  A  directive  or  order  from  a  superior  to  a  subordinate,  thou^ 
contained  in  an  internal  communication,  generally  cannot  be  withheld  if  it  constitutes 
policy  guidance  or  decision — ^as  distinguished  from  a  discussion  of  preliminaiy 
matters  or  advice.  The  purpose  and  intent  of  this  exemption  is  to  allow  frank  and 
uninhibited  discussion  during  the  decisionmaking  process.  Examples  of  this 
exemption  include,  among  other  things,  nonfactual  portions  of  staff  papers,  after- 
action  reports,  records  prepared  for  anticipated  administrative  proceedings  or 
litigation,  attorney-client  privilege  documents,  attorney  work-product  privilege 
documents,  and  Inspector  General  reports. 

6.  Personnel  and  medical  files  and  similar  files.  This  exemption 
protects  personnel  and  medical  files,  and  other  similar  files,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy.  Hie 
determination  of  whether  disclosure  would  constitute  a  clearly  unwarranted  invasion 
is  a  subjective  judgment  requiring  a  weighing  of  the  privacy  interest  to  be  protected 
against  the  importance  of  the  requester's  purpose  for  seeking  the  information.  This 
mcemption  shall  not  be  used  to  protect  the  privacy  of  a  deceased  person  sines 
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deceased  persons  do  not  have  a  rig^t  to  privacy;  however,  information  may  be 
withheld  to  protect  the  privacy  of  the  next  of  kin  of  the  deceased  person.  Information 
that  is  normally  released  concerning  militaiy  personnel  includes  name,  grade,  date 
of  rank,  gross  salary,  duty  status,  present  and  past  duty  stations,  office  phone,  source 
of  commission,  military  and  civilian  education^  level,  promotional  secpience  number, 
<x>mbat  service  and  duties,  decorations  and  medals,  and  date  of  birth. 

7.  Investigatory  records  and  information  compiled  for  law 
enforcement  purposes.  TTiis  exemption  applies  only  to  the  extent  that  the  production 
of  such  records  would: 

a.  Interfere  with  enforcement  prcxseedings; 

b.  deprive  a  person  of  a  ri^t  to  a  fair  trial  or  an  impartial 

ac^udication; 

c.  constitute  an  unwarranted  invasion  of  personal  privacy; 

d.  disclose  the  identity  of  a  confidential  source; 

e.  disclose  investigative  techniques  and  procedures;  or 

f.  endanger  the  life  or  physical  safety  of  law  enforcement 

personnel. 


3406  FOR  OFFICIAL  USE  ONLY  (FOUO) 

The  FOUO  designation  is  not  a  statutoiy  exemption.  Rather,  this  label 
is  given  to  information,  records,  and  other  material  which  has  not  been  given  a 
security  classification,  but  which  contains  information  which  may  be  withheld  firom 
the  public  under  the  exemptions  discussed  above.  Records  requiring  FOUO 
designation  should  be  marked  at  the  time  of  their  creation  to  give  notice  of  FOUO 
content  and  facilitate  review  once  the  record  is  requested  under  FOIA. 


3407  NAMES  AND  ADDRESSES.  The  release  of  mailing  lists  is  governed 

by  JAGMAN,  §  0508. 

A.  Names  and  home  addresses.  A  request  for  home  addresses  and  home 
telephone  numbers  without  permission  shall  normally  be  denied  as  a  clearly 
unwarranted  invasion  of  personal  privacy.  Requests  for  home  addresses  (including 
barracks  and  govemment-provid^  quarters)  may  be  referred  to  the  last-known 
address  of  the  individual  for  reply  at  the  person's  discretion.  In  such  cases. 
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requesters  will  be  notified  accordingly.  A  request  for  disclosure  of  a  home  address 
to  individuals  for  the  purpose  of  initiating  oiurt  proceedings  for  the  collection  of 
alimony  or  child  support,  and  to  state  and  local  tax  authorities  for  the  purpose  of 
enforcing  tax  laws,  would  not  be  a  request  for  a  "list.”  Disclosure  under  these 
drcumstances  could  be  appropriate;  however,  care  must  be  taken  prior  to  release  to 
ensure  that  a  written  record  is  prepared  to  document  the  reasons  for  the  release 
determination. 

B.  Names  and  duty  addresses.  Requests  for  names  and  duty  addresses  of 
members  attached  to  units  that  are  stationed  in  foreign  territories,  routinely 
deployable,  or  operationally  sensitive,  must  be  denied  as  clearly  unwarranted 
invasions  of  personal  privacy  and  as  threats  to  security.  Exceptions  must  be 
coordinated  with  CNO  (OP-09B30)  or  OdC  (MPI-10)  as  appropriate.  Routinely 
deployable  units  include  ships  (except  those  imdergoing  extensive  yard  work), 
aviation  squadrons,  operational  staffs,  and  all  Fleet  Marine  Force  units. 

C.  Release.  Names  and  duty  addresses  not  covered  by  the  above  are  not 
exempt  from  release.  Directories  and  organizational  charts  must  also  be  released. 
No  administrative  burden  exists  if  the  requested  materials  are  already  in  the  form 
requested. 


PART  B  -  PRIVACY  ACT 


3408  PRIVACY  ACT  REFERENCES 

A.  Statute.  Privacy  Act  of  1975,  5  U.S.C.  §  552a  (1982). 

B.  Regulations 

1.  DOD  Directive  5400.11,  Subj:  DEPARTMENT  OF  DEFENSE 
PRIVAC3Y  PROGRAM 

2.  SECNAVINST  5211.5,  Subj;  DEPARTMENT  OF  THE  NAVY 
PRIVACY  (PA)  PROGRAM.  This  instruction  explains  the 
provisions  of  the  Privacy  Act  of  1974  and  assigns  responsibility 
for  consideration  of  Privacy  Act  requests  for  records  and  petitions 
for  amending  records.  It  also  contains  sample  letters  for 
responding  to  Privacy  Act  requests  and  lists  exempted  records 
that  cannot  be  inspected  by  individuals. 

3.  JAGMAN,  Chapter  V,  part  B 
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4.  MCO  P5211.2,  Subj:  THE  PRIVACY  ACT  OF  1974 

5.  COMDTINST  M5260.2 

6.  OPNAVNOTE  5211,  Current  Privacy  Act  issuances  as  published 
in  the  Fedeuxd  Register.  It  provides  an  up-to-date  listing,  as 
published  in  the  Federal  Roister,  concerning: 

a.  Specific  single  systems,  "umbrella-type  systems,"  and 
subi^tems  of  personnel  records  which  have  been 
authorized  to  be  maintained  under  the  Privacy  Act; 

b.  the  Office  of  Personnel  Management's  government-wide 
system  of  records;  and 

c.  a  directory  of  naval  activities  maintaining  these  systems. 

7.  MCBUL  5211,  Subj:  CURRENT  PRIVACY  ACT  SYSTEM 
NOTICES  PUBLISHED  IN  THE  FEDERAL  REGISTER.  The 
information  describes  specific  single  systems,  "umbrella-type 
systems,"  and  subsystems  that  contain  information  authorized  to 
be  maintained  under  the  Privacy  Act. 


3409  SYNOPSIS  OF  ACT 

A.  Purposes.  The  Act  set  up  safeguards  concerning  the  rig^t  to  privacy  by 
regulating  the  collection,  maintenance,  use,  and  dissemination  of  personal 
information  by  federal  agencies  where  the  information  is  maintained  in  records 
retrievable  by  the  name  of  the  individual  or  some  other  personal  identifier.  Federal 
agencies,  with  certain  exceptions  as  noted  later  in  this  chapter,  are  required  by  the 
Act  to: 


1.  Permit  an  individual  to  determine  what  records  pertaining  to  him/ 
her  are  collected,  maintained,  used,  or  disseminated; 

2.  permit  an  individual  to  prevent  records  pertaining  to  him  /  her, 
that  were  obtained  by  such  agencies  for  a  particular  purpose,  from  being  used  or 
made  available  for  another  purpose  without  his  /  her  consent; 

3.  permit  an  individual  to  gain  access  to  information  pertaining  to 
him  /  her  in  a  federal  agency's  records,  to  have  a  copy  made  of  all  or  any  portion 
thereof,  and  to  correct  or  amend  such  records; 
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4.  collect,  maintain,  use,  or  disseminate  any  record  of  identifiable 
personal  information  in  a  manner  that  ensures  that  such  action  is  for  a  necessary  and 
lawful  purpose,  that  the  information  is  current  and  accurate  for  its  intended  use,  and 
that  adequate  safeguards  are  provided  to  prevent  misuse  of  such  information; 

5.  permit  exemptions  from  the  requirements  with  respect  to  records 
provided  in  the  Act  only  in  those  cases  where  there  is  an  important  public  policy  need 
for  such  exemption  as  has  been  determined  by  specific  statutoiy  authority;  and 

6.  be  subject  to  civil  suit  for  any  damages  which  occur  as  a  result  of 
acts  or  omissions  that  violate  any  individual's  ri^ts  under  the  Act. 

B.  Definitions 

1.  Record.  Any  item,  collection,  or  grouping  of  information  about  an 
individual  that  is  maintained  by  the  Federal  Government  and  contains  personal 
information  and  either  the  individual's  name,  s3mibol,  or  another  identifying 
particular  assigned  to  the  individual  (e.g.,  social  security  number). 

2.  System  of  records.  A  group  of  records  from  which  information  is 
retrieved  by  the  name  of  the  individual  or  by  some  identifying  number,  symbol,  or 
other  personal  identifiers  assigned  to  that  individual. 

3.  Personal  information.  Any  information  about  an  individual  that 
is  intimate  or  private  to  the  individual,  as  distinguished  from  information  related 
solely  to  the  individual's  official  functions.  This  ordinarily  includes  information 
pertaining  to  an  individual's  financial,  family,  social,  and  recreational  affairs; 
medical,  educational,  employment,  or  criminal  history;  or  information  that  identifies, 
describes,  or  affords  a  basis  for  inferring  personal  characteristics.  It  ordinarily  does 
not  include  such  information  as  time,  place,  and  manner  of,  or  authority  for,  an 
individual's  execution  of,  or  omission  of,  acts  directly  related  to  the  duties  of  his  /  her 
federal  employment  or  military  assignment. 

4.  Individual.  A  living  citizen  of  the  United  States,  an  alien  lawfully 
admitted  for  permanent  residence,  or  a  member  of  the  naval  service  (including  a 
minor).  Additionally,  the  legal  guardian  of  an  individual  or  a  parent  of  a  minor  has 
the  same  rights  as  the  individual  and  may  act  on  behalf  of  the  individual  concerned. 
Emancipation  of  a  minor  occurs  upon  enlistment  in  an  armed  force,  marriage,  court 
order,  reaching  the  age  of  majority  in  the  state  in  which  located,  reaching  age  18  (if 
residing  overseas),  or  reaching  age  15  (if  residing  overseas)  for  medical  records 
compiled  under  a  program  of  confidentiality  which  the  individual  specifically 
requested. 
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5.  Routine  use.  A  normal,  authorized  use  made  of  records  within  a 
^tem  of  records,  but  only  if  that  use  is  published  as  a  part  of  the  public  notiflcation 
spearing  in  the  Federal  Register  for  the  particular  system  of  records. 


3410  COLLECTION  OF  INFORMATION 

A.  Policy.  It  is  the  policy  of  the  naval  service  to  collect  personal 
information,  to  the  greatest  extent  practicable,  directly  from  the  individual — 
particularly  when  the  information  may  adversely  affect  an  individual's  ri^ts, 
benefits,  and  privileges.  "Personal  information"  is  any  information  about  an 
individual  that  is  intimate  or  private  to  the  individual,  as  distinguished  from 
information  related  solely  to  the  mdividual's  official  functions. 

B.  Privacy  Act  statement  contents.  When  the  Navy  or  Marine  Corps 
requests  information  that  is  personal  and  is  for  inclusion  in  a  system  of  records  (a 
group  of  records  from  which  information  is  retrieved  by  name  or  other  personal 
identifier),  the  individual  from  whom  the  information  is  solicited  must  be  informed 
of  the  following: 

1.  The  authority  for  solicitation  of  that  information  (i.e.,  the  statute 
or  Executive  order); 

2.  the  principle  purposes  for  which  the  relevant  agency  uses  the 
information  (e.g.,  pay  entitlement,  retirement  eligibility,  or  security  clearances); 

3.  the  routine  uses  to  be  made  of  the  information  as  published  in  the 
Federal  Register, 

4.  whether  disclosure  is  mandatory  or  voluntary;  and 

5.  the  possible  consequences  for  failing  to  provide  the  requested 

information. 

C.  Use  of  the  Privacy  Act  statement.  The  above  information  will  be 
provided  to  the  individual  via  the  "Privacy  Act  Statement."  There  is  nothing 
contained  in  the  basic  legislation  or  in  SECNAVINST  5211.5  which  formally  requires 
that  the  subject;  be  given  a  written  Privacy  Act  statement  or  that  (s)he  sign  the 
statement.  In  order  to  ensure  that  an  individual  fully  understands  the  Privacy  Act 
statement,  however,  it  is  strongly  recommended  that  (s)he  be  given  a  copy  of  the 
statement  and  requested  to  sign  an  original  of  the  statement,  and  that  the  signed 
original  be  attached  to  the  particular  record  involved. 
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D.  Exceptions.  There  is  no  requirement  for  use  of  the  Privapy  Act 
statement  in: 

1.  Processes  relating  to  the  enforcement  of  criminal  laws  (including 
criminal  investigations  by  NCIS,  base  police,  and  master  at  arms);  or 

2.  courts-martial  and  the  personnel  thereof  (i.e.,  military  judge,  trial 
counsel,  defense  counsel,  article  32  investigating  officer,  and  government  counsel  for 
the  article  32  investigation). 

E.  Requesting  an  individuars  social  security  number  (SSN).  Department 
of  the  Navy  activities  may  not  deny  an  individual  any  ri^t,  benefit,  or  privilege 
provided  by  law  because  the  individual  refuses  to  disclose  his  SSN  unless  such 
disclosure  is  required  by  federal  statute  or,  in  the  case  of  systems  of  records  in 
existence  and  operating  before  1  Januaiy  1975,  such  disclosure  was  required  under 
statute  or  regulation  adopted  prior  to  1  January  1975  to  verify  the  identity  of  an 
individual. 

F.  Administrative  procedures.  Appropriate  administrative,  technical,  and 
physical  safeguards  must  be  established  to  ensure  the  security  and  confidentiality  of 
records  in  order  to  protect  any  individual  on  whom  information  is  maintained  against 
substantial  harm,  embarrassment,  inconvenience,  or  unfairness.  Such  information 
should  be  afforded  at  least  the  protection  required  for  information  designated  as  "For 
Official  Use  Only." 

G.  Exemptions.  Exemptions  from  disclosure  are  provided  by  the  Privacy 
Act.  Exemptions  are  not  automatic  and  must  be  invoked  by  the  Secretary  of  the 
Navy  who  has  delegated  CNO  (OP-09B30)  to  make  the  determination.  No  83rstem 
of  records  within  DON  shall  be  considered  exempt  imtil  the  CNO  has  approved  the 
exemption  and  an  exemption  rule  has  been  published  as  a  final  rule  in  the  Federal 
Register.  Exemptions  are  either  general  or  specific. 

1.  General  exemptions.  To  be  eligible  for  a  general  exemption,  the 
system  of  records  must  be  maintained  by  an  activity  whose  principle  function 
involves  the  enforcement  of  criminal  laws  and  must  consist  of: 

a.  Data  compiled  to  identify  individual  criminals  and  alleged 
criminals  which  consists  only  of  identifying  data  and  arrest  records,  type  and 
disposition  of  charges,  sentencing  /  confinement  /  release  records,  and  parole  and 
probation  status; 


b.  data  that  supports  criminal  investigations  (including  efforts 

to  prevent,  reduce,  or  control  crime)  and  reports  of  informants  and  investigators  that 
identify  an  individual;  or 
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c.  reports  on  a  person,  compiled  at  any  stage  of  the  process  of 
law  enforcement,  from  arrest  or  indictment  through  release  from  supervision. 

2.  Specific  exemptions.  The  Privacy  Act  also  lists  seven  specific 

exemptions: 

a.  Classified  information  that  is  exempt  from  release  under 

FOIA; 

b.  investigatory  material  compiled  for  law  enforcement 
purposes,  but  beyond  the  scope  of  the  general  exemption  mentioned  above; 

c.  records  maintained  in  connection  with  providing  protective 
service  to  the  President  and  others  imder  18  U.S.C.  §  3056; 

d.  records  required  by  statute  to  be  maintained  and  used  solely 
as  statistical  records; 

e.  investigatory  material  compiled  solely  to  determine 
suitability,  eligibility,  or  qualification  for  federal  employment  or  miUtaiy  service,  but 
only  to  the  extent  that  disclosure  would  reveal  the  identity  of  a  confidential  source; 

f.  testing  and  examination  material  used  solely  to  determine 
individual  qualification  for  appointment  or  promotion  in  the  federal  or  military 
service,  the  disclosure  of  which  would  compromise  the  objectivity  or  fairness  of  the 
testing  or  examination  process;  and 

g.  evaluation  material  used  to  determine  potential  for 
promotion  in  the  armed  forces,  but  only  to  the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a  confidential  source. 


3411  DISCLOSURE  OF  PERSONAL  INFORMATION  TO  THIRD 
PERSONS 

A.  General  provisions  /  purposes.  The  Privacy  Act  carefully  limits  those 
situations  in  which  the  information  gathered  by  a  federal  agenpy  may  be  disclosed  to 
third  persons.  As  a  general  rule,  no  personal  information  from  a  record  or  record 
system  shall  be  disclosed  to  third  parties  without  the  prior  written  request  or  consent 
of  the  individual  about  whom  the  information  pertains. 

B.  Exceptions.  The  prior  written  consent  or  request  of  the  individual 
concerned  is  not  required  if  the  disclosure  of  information  is  authorized  imder  one  of 
the  exceptions  discussed  below. 
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1.  Personnel  within  the  DON  or  the  POD.  Disclosure  is  authorized 
without  the  consent  of  the  individual  concerned,  provided  that  the  requesting  member 
has  an  oflicial  need  to  know  the  information  in  the  performance  of  duty  and  the 
contemplated  use  of  the  information  is  compatible  with  the  purposes  for  which  the 
record  is  maintained.  No  disclosure  accounting  is  required  when  information  is 
released  pursuant  to  this  exception.  Under  this  exception,  the  name,  rate,  ofienBe(s), 
and  disposition  of  an  offender  at  captain's  mast  /  office  hours  may  be  published  in  the 
plan  of  the  day  or  on  the  command  bulletin  board  within  a  month  of  the  imposition 
of  NJP,  or  at  daily  formations  or  morning  quarters.  JAGMAN,  §  0509. 

2.  FQIA.  If  the  information  is  of  the  type  that  is  required  to  be 
released  pursuant  to  the  FOIA  as  implemented  by  SECNAVINST  5720.^,  it  may  be 
released. 


3.  Routine  use.  Disclosure  may  be  made  for  a  routine  use  and 
declared  and  published  in  the  system  notice  in  the  Federal  Register  and 
complementary  Privacy  Act  statement. 

4.  Civil  and  criminal  law  enforcement  agencies  of  governmental  units 
in  the  United  States.  The  head  of  the  agency  making  the  request  must  do  so  in 
writing  to  the  activity  maintaining  the  record  indicating  the  particular  record  desired 
and  the  law  enforcement  purpose  for  which  the  record  is  sought.  Blanket  requests 
will  not  be  honored.  A  record  may  also  be  disclosed  to  a  law  enforcement  activity, 
provided  that  such  disclosure  has  been  established  as  a  "routine  use"  in  the  publish^ 
record-sjrstems  notice.  Disclosure  to  foreign  law  enforcement  agencies  is  not 
authorized  under  this  section. 

5.  Emergency  conditions.  Disclosure  may  be  made  if  the  health  or 
safety  of  a  person  is  imperiled.  The  individual  whose  record  was  disclosed  must  be 
notified  of  such  disclosure. 

6.  Congress.  Disclosure  is  permitted  if  information  is  requested  by 
either  House  of  Congress  or  any  committee  or  subcommittee  thereof  to  the  extent  of 
matters  within  its  jurisdiction.  Disclosure  may  also  be  made  to  an  individual 
Member  of  Congress  when  the  request  for  information  was  prompted  by  an  oral  or 
written  request  for  assistance  by  the  individual  to  whom  the  record  pertains. 

7.  Courts  of  competent  jurisdiction.  When  complying  with  an  order 
from  a  court  of  competent  Jurisdiction  signed  by  a  state,  federal,  or  local  court  judge 
to  furnish  information,  if  the  issuance  of  the  order  is  made  public  by  the  court  which 
issued  it,  reasonable  efforts  will  be  made  to  notify  the  individual  to  whom  the  record 
pertains  of  the  disclosure  and  the  nature  of  the  information  provided. 
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8.  Consumer  reporting  agency.  Certain  information  may  be  disclosed 
to  consumer  reporting  agencies  as  defined  by  the  Federal  Claims  Collection  Act  of 
1966  [31  U.S.C.  §  952(d)]. 

9.  Bureau  of  the  Census 

10.  Statistics.  Disclosure  may  be  made  for  purposes  of  statistical 
research  or  reporting  if  the  individual's  identity  will  be  held  private  by  the  recipient 
and  that  identity  will  be  lost  in  the  published  statistics. 

11.  National  Archives 

12.  Comptroller  General.  For  the  General  Accounting  Office  (GAO). 

C.  Disclosure  accounting.  The  Privacy  Act  and  implementing  instructions 
require  each  command  to  maintain  an  accounting  record  of  all  disclosures,  including 
those  requested  or  consented  to  by  the  individual.  This  allows  individuals  to  discover 
what  disclosiu*es  of  information  concerning  them  have  been  made,  and  to  provide  a 
system  whereby  prior  recipients  of  information  may  be  notified  of  disputed  or 
corrected  information.  There  is  no  uniform  method  for  keeping  disclosure 
arfiniintingR;  the  primary  criteria  are  that  the  selected  method  be  one  which  will: 

1.  Enable  an  individual  to  ascertain  what  person  or  agencies  have 
received  disclosures  pertaining  to  him  /  her; 

2.  provide  a  basis  for  informing  recipients  of  subsequent  amendments 
or  statements  of  dispute;  and 

3.  provide  a  means  to  prove  that  the  activity  has  complied  with  the 
requirements  of  the  Privacy  Act. 

D.  Retention  of  disclosure  accounting.  Commands  should  maintain  a 
disclosure  accounting  of  the  life  of  the  record  to  which  disclosure  pertains  or  5  years 
after  the  date  of  disclosure — ^whichever  is  longer. 


3412  PERSONAL  NOTIFICATION,  ACCESS,  AND  AMENDMENT 
A.  General  provisions  /  purposes 

1.  Personal  notification.  Because  one  of  the  underlying  purposes  of 
the  Privacy  Act  is  to  allow  the  individual,  upon  his  /  her  request,  to  discover  whether 
records  pertaining  to  him  /  her  are  maintained  by  federal  agencies,  the  system 
manager  must  notify  a  requesting  individual  whether  or  not  the  system  of  records 


Naval  Justice  School 
Publication 


34-17 


SJA  Dedebook 
Rev.  3/94 


Part  VI  -  Administrative  Law 


under  his  management  contains  a  record  pertaining  to  that  individual.  All  properly 
submitted  requests  for  personal  notification  will  be  honored,  esKept  in  cases  where 
exemption  is  authorized  by  law,  claimed  by  the  Secretary  of  the  Navy  [SECNAVINST 
5211.5,  enclosure  (11)],  and  exercised  by  the  denial  authority. 

2.  Personal  access.  Hand-in-hand  with  the  provisions  concerning 
personal  notification  of  records  is  the  Privacy  Act's  mandate  that  an  individual  will 
be  allowed  to  inspect  and  have  copies  of  records  pertaining  to  him  /  her  that  are 
maintained  by  federal  agencies.  Upon  receiving  a  request  from  an  individual,  the 
systems  manager  shall  permit  that  individual  to  review  records  pertaining  to  him  / 
her  from  the  system  of  records  in  a  form  that  is  comprehensible  to  the  individual. 
Tlie  individual  to  whom  the  record  pertains  may  authorize  a  third  party  to 
accompany  him  /  her  when  seeking  access. 

Note:  5  U.S.C.  §  552a(d)(5)  provides  that:  "Nothing  in  this 
section  shall  allow  an  individual  access  to  any  information  compiled  in  reasonable 
anticipation  of  a  civil  action  or  proceeding." 

3.  Amendment.  The  Privacy  Act  permits  the  individual  to  ensure 
that  the  records  maintained  about  him  /  her  are  as  accurate  as  possible  by  allowing 
him  /  her  to  amend  information  that  is  inaccurate,  to  appeal  a  refusal  to  amend,  and 
to  file  a  statement  of  dispute  in  the  record  should  an  appeal  be  denied.  Exceptions 
to  this  rule  permitting  amendment  of  personal  records  may  only  be  exercised  in 
accordance  with  published  notice  where  authorized  by  law,  claimed  by  the  federal 
agency  head,  and  exercised  by  the  denial  authority. 

B.  Administrative  procedures 

1.  Individual's  action.  An  individual  requesting  notification 
concerning  records  about  him  /  herself  must: 

a.  Accurately  identify  him  /  herself; 

b.  identify  the  system  of  records  from  which  the  information 

is  requested; 

c.  provide  the  information  or  personal  identifiers  needed  to 
locate  records  in  that  particular  system;  and 

d.  request  notification  of  personal  records  within  the  S3rstem 
from  the  system  manager;  or 

e.  request  access  from  the  system  manager;  or 
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and 


f.  request  amendment  in  writing  from  the  S3rstem  manager; 


g.  state  reasons  for  requesting  amendment  and  provide 
information  to  support  such  request. 

2.  Command  action 

a.  Denials  /  deficient  requests.  Denials  of  initial  requests  for 
notification  may  only  be  made  by  denial  authorities.  If  the  request  is  deficient,  the 
command  should  inform  the  individual  of  the  correct  means,  or  additional  information 
needed,  for  obtaining  consideration  of  his  /  her  request  for  notification.  A  request 
may  not  be  rejected,  nor  may  the  individual  be  required  to  resubmit  the  request, 
unless  essential  for  processing  the  request. 

b.  Notification.  Requests  for  personal  notification  may  be 
granted  by  officials  who  have  custody  of  the  records,  even  if  they  are  not  the  system 
manager  or  denial  authority. 

c.  Access.  If  it  is  determined  that  the  individual  should  be 
granted  access  to  the  entire  record  requested,  the  official  should  inform  the 
individual,  in  writing,  that  access  is  granted  and  furnish  a  copy  of  the  record,  or 
advise  when  and  where  it  is  available.  Fee  schedules  for  duplication  costs  are 
contained  in  SECNAVINST  6211.6. 


d.  Amendments.  If  an  available  exemption  is  not  exercised, 
an  individual's  request  for  amendment  of  a  record  pertaining  to  him  /  her  shall  be 
granted  if  it  is  determined,  on  the  basis  of  the  information  presented  by  the  requester 
and  all  other  reasonably  available  related  records,  that  the  requested  nmmHmpnt  is 
warranted  in  order  to  make  the  record  sufficiently  accurate,  relevant,  timely,  and 
complete  as  to  ensure  fairness  in  any  determination  which  may  be  made  about  the 
individual  on  the  basis  of  record.  Other  agencies  holding  copies  of  the  record  must 
be  notified  of  the  amendment. 


3.  Time  limits.  A  request  for  notification  shall  be  acknowledged  in 
writing  within  10  working  days  after  receipt,  and  the  requester  must  be  advised  of 
the  decision  to  grant  /  deny  access  within  30  working  days. 

C.  Denial  authority.  Denial  authorities  include  all  officers  authorized  to 
convene  general  courts-martial  and  the  heads  of  designated  Navy  Department 
activities  as  indicated  in  paragraph  6(e)  of  SECNAVINST  6211.6D. 

1.  Notification.  Denial  authorities  are  authorized  to  deny  requests 
for  notification  when  an  exemption  is  applicable  and  denial  of  the  notification  would 
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serve  a  significant  and  legitimate  governmental  purpose  (e.g.,  avoid  interfering  with 
an  ongoing  law  enforcement  investigation).  The  denial  letter  shall  inform  the 
individual  of  his  /  her  ri^t  to  request  further  administrative  review  of  the  matter 
with  the  Judge  Advocate  General  within  60  days  from  the  date  of  the  denial  letter. 

2.  Access.  To  deny  the  individual  access  to  all  or  part  of  the 
requited  record,  the  denial  authority  shall  send  an  expurgated  copy  of  the  record 
available,  where  appropriate.  When  none  of  the  record  is  releasable,  the  denial 
authority  shall  inform  the  individual  of  the  denial  of  access  and  the  reasons  therefor 
(including  citation  of  any  applicable  exemptions,  a  brief  discussion  of  the  significant 
and  legitimate  governmental  purposes  served  by  denial  of  the  access,  and  an 
advisement  of  the  rig^t  to  seek  further  administrative  review  within  60  days  of  the 
date  of  the  denial). 

3.  Amendment.  If  the  request  to  amend  is  denied,  in  whole  or  in 
part,  the  denial  authority  must  notify  the  individual  of  the  basis  for  denial  and  advise 
him  /  her  that  he  /  she  may  request  review  of  the  denial  within  60  days  and  the 
means  of  exercising  that  ri^t. 

D.  Reviewing  authority.  Upon  receipt  of  a  request  for  review  of  a 
determination  denying  an  individual's  initial  request  for  notification,  access,  or 
amendment,  the  Judge  Advocate  (general  (or  the  (xeneral  Counsel,  depending  on  the 
subject  matter)  shall  obtain  a  copy  of  the  case  file  from  the  denial  authority,  review 
the  matter,  and  make  a  final  determination.  Any  final  denial  letter  should  dte  the 
exemptions  exercised  and  the  legitimate  governmental  purposes  served  and  inform 
the  individual  of  the  right  to  seek  judicial  review.  If  the  official  who  reviews  the 
denial  also  refuses  to  amend  the  record  as  requested,  that  official  must  notify  the 
individual  of  his  /  her  right  to  file  a  statement  of  dispute  annotated  to  the  disputed 
record,  the  purpose  and  effect  of  a  statement  of  dispute,  and  the  individual's  ri^t  to 
request  judicial  review  of  the  refusal  to  amend  the  record. 

E.  Privacy  Act  /  Board  for  Correction  of  Naval  Records  (BCNR)  interface. 
While  factual  amendments  may  be  sought  under  both  the  Privapy  Act  and  the 
procedures  of  BCNR,  attempts  to  correct  other  than  factual  matters  (such  as 
judgmental  decisions  in  efficiency  reports  or  promotion  board  reports)  fall  outside  the 
purview  of  the  Privacy  Act  and  under  the  purview  of  BCNR.  If  a  factual  matter  is 
corrected  imder  the  I^ivacy  Act  procedures,  any  subsequent  judgmental  decisions 
that  may  have  been  affected  by  the  factual  correction,  if  contested,  should  be 
submitted  by  petition  to  BCNR  for  corrective  action. 


3413  REPORTING.  SECNAVINST  5211.5  requires  the  Chief  of  Naval 

Operations  to  annually  submit  a  consolidated  Department  of  the  Navy  report  to  the 
Secretary  of  Defense.  The  report  involves  information  on  records  ^tems 
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maintained,  systems  exempted,  and  other  information  concerning  administration  of 
the  Privacy  Act.  Denial  authorities  are  required  to  submit  similar  reports  to  the 
Chief  of  Naval  Operations  through  the  sqipropriate  chain  of  command.  All  activities 
subordinate  to  denial  authorities  are  required  to  submit  feeder  reports  to  the  denial 
authority  in  their  chain  of  command  by  1  March  of  each  year.  Units  afloat  and 
operational  aviation  squadrons  are  exempt  from  the  reportingrequirements  described 
above  unless  they  have  received  Privacy  Act  requests. 


3414  CIVIL  AND  CRIMINAL  SANCTIONS  FOR  VIOLATIONS  OF  THE 
PRIVACY  ACT 

A.  Civil  sanctions.  Civil  sanctions  eq>ply  to  the  agency  (e.g.,  the  Navy) 
involved  in  violations — as  opposed  to  individuals.  Civil  actions  may  be  brought  by 
individuals  in  cases  where  the  federal  agency: 

1.  Wrongfully  refuses  to  amend  the  individual's  record  or  wrongfully 
refused  to  review  the  initial  denial  of  a  miuested  amendment; 

2.  wrongfully  refuses  to  allow  the  individual  to  review  or  copy  his  / 

her  record; 

3.  fails  to  maintain  any  record  accurately,  relevantly,  completely,  and 
currently  and  an  adverse  determination  is  made  based  on  that  record;  or 

4.  fails  to  comply  with  any  other  provision  of  the  Privacy  Act  or  any 
rule  promulgated  thereimder  in  such  a  way  to  adversely  affect  the  individual  (e.g., 
unauthorized  posting  of  names  on  a  bulletin  board). 

With  regard  to  these  civil  sanctions,  if  the  plaintiffs  suit  is 
upheld,  the  agency  can  e]q)ect  to  be  directed  to  take  the  necessary  corrective  actions 
and  pay  court  costs  and  attorney  fees.  In  addition,  where  the  plaintiff  can  show  that 
he  suffered  damage  under  paragraph  A.3  or  A.4  immediately  above  because  the 
agency  acted  in  a  manner  which  was  f  itentional  or  willful,  the  agency  will  be 
asses^  actual  damages  sustained  by  the  individual — but  not  less  than  $1,000.  The 
courts  are  divided  as  to  whether  actual  damages  may  include  mental  iiyuries. 
Compare  Johnson  v.  Commissioner,  700  F.2d  971  (5th  Cir.  1983)  (finding  physical 
injuiy  and  mental  anxiety,  neither  of  which  resulted  in  increased  out-of-pocket 
medical  expenses,  compensable  as  actual  damages)  and  Fitgpatrick  v.  Commissioner, 
665  F.2d  327  (11th  Cir.  1982)  (finding  only  proven  pecuniary  losses,  not  general 
mental  iiyury,  loss  of  reputation,  embarrassment,  or  other  noncfuantifiable  iiyuries, 
compensable  as  actual  damages).  The  statute  of  limitations  for  filing  suit  is  two 
years  from  the  occurrence  of  the  violation  of  the  Act. 
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B.  Criminal  sanctions.  Criminal  sanctions  i4)ply  to  any  officer  or  employee 
within  the  federal  agency  who  misuse  a  ^tem  or  records  in  ^e  following  ways: 

1.  Knowingly  and  willfully  disclose  information  protected  by  the 
Priva^  Act  to  a  person  or  agency  not  entiUed  to  receive  it; 

2.  willfully  maintains  astern  of  records  without  meeting  the  public 
notice  requirements  of  the  Priva^  Ad^  or 

3.  knowingly  and  willfully  requests,  obtains,  or  discloses  any  record 
concerning  personal  information  about  another  individual  from  an  agency  under  false 
pretenses. 


The  above  violations  are  misdemeanors,  and  the  individual  is  subject  to 
a  fine  of  up  to  $5,000  for  each  file  or  name  disclosed  illegally.  With  regard  to  the 
criminal  sanctions,  all  pertain  to  intentional  misdeeds.  Therefore,  if  an  individual 
makes  a  good  faith  and  honest  effort  to  comply  with  the  provisions  of  the  Privacy  Act, 
(8)he  should  be  protected  from  criminal  liability.  Criminal  violations  of  the  Privacy 
Act  are  no/  punishable  by  incarceration. 


3415  FREEDOM  OF  INFORMATION  ACT  (FOIA)  /  PRIVACY  ACT 
OVERLAP 

There  is  a  very  narrow  area  of  overlap  between  FOIA  and  Privacy  Act 
that  may  arise  when  an  in^vidual  requests  documents  or  records  pertaining  to  him/ 
herself.  As  a  general  rule,  the  request  will  be  processed  under  whichever  Act  cited 
in  the  request;  however,  special  cases  arise  where  the  requester  cites  both  Acts  or 
where  neither  Act  is  cited. 

A.  Both  Acts  dted.  Since  one's  own  recjuest  for  access  to  agency  records 
concerning  oneself  is  subject  to  both  Acts,  the  requester  who  has  dted  bo^  Acts  is 
entitled  to  the  most  beneficial  features  of  each  Ad.  Thus: 

1.  Exemptions:  Apply  Privacy  Ad  exemptions,  as  they  are  narrovirer 
and  generally  provide  greater  access. 

2.  Fees:  Privacy  Ad  fees  cover  only  the  cost  of  duplication  and  the 
recpiester  is  not  charged  for  search  time;  accordingly.  Privacy  Ad  fees  are  generally 
less  and  should  be  charged. 

3.  Time  limits:  In  this  area,  FOIA  provides  the  shortest  response 
time  (10  days  vice  30  days). 
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4.  Appellate  rigJits:  FOIA  appellate  procedures. 

5.  Reporting  requirements:  Report  under  FOIA. 

B.  Neither  Act  cited.  When  an  individual's  request  for  access  to  records 
concerning  him  /  herself  cites  neither  FOIA  nor  Privacy  Act,  materials  properly 
releasable  under  the  Privacy  Act  (greatest  access)  should  be  provided  and  standard 
Privacy  Act  fees  (usually  cheaper)  charged  for  duplication.  All  other  recpiirements 
(time  limits,  denial  authority,  appellate  rights,  judicial  review,  annual  reporting,  etc.) 
may  be  ignored  and  the  response  need  not  cite  either  Act. 

C.  All  other  requests 

1.  FOIA  and  Privacy  Act  do  not  overlap  in  any  area  other  than — as 
stated — ^the  individual's  request  for  access  to  records  and  documents  concerning  hun/ 
herself.  All  other  requests  for  documents  or  records  are  subject  only  to  FOIA  and  the 
FOIA  requirements.  Citation  of  the  Privacy  Act  for  such  other  requests  is  irrelevant, 
confers  no  additional  ri^ts  upon  the  requester,  and  may  therefore  be  ignored. 

2.  If  such  a  request  does  not  cite  or  refer  to  FOIA  (regardless  of 
whether  it  mentions  the  Privacy  Act),  Uie  lequest  is  not  a  true  FOIA  request  and  may 
be  handled  as  a  public  affairs  matter.  In  this  case,  the  response  shoiild  provide  all 
records  that  are  releasable  under  FOIA  and  the  requester  should  be  charged  for  costs 
incurred;  however,  all  other  requirements  of  FOIA  (time  limits,  denial  authority, 
appellate  rights,  judicial  review,  annual  reporting,  etc.)  may  be  ignored. 


PART  C  -  RELEASE  OF  OFnCIAL  INFORMA'nON 
AND  TESTIMONY  FOR  LITIGA'nON  PURPOSES 


3416  REFERENCES 

A.  DOD  Directive  5405.2,  Subj:  RELEASE  OF  OFHCIAL  INFORMATION 
IN  LITIGA'nON  AND  TESTIMONY  BY  DOD  PERSONNEL  AS 
WITNESSES 

B.  JAGMAN,  Chapter  V  Part  C 

C.  SECNAVINST  5820.8,  Subj:  RELEASE  OF  OFFICIAL  INFORMA'nON 
FOR  LITIGATION  PURPOSES  AND  TESTIMONY  BY  DEPARTMENT 
OF  THE  NAVY  (DON)  PERSONNEL 

D.  United  States  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462  (1951) 
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3417  OBJECnVES 

The  purpose  of  Part  C  of  the  JAG  Manual  and  the  instructions  is  to 
make  factual  ofndal  information,  both  testimonial  and  documentary,  reasonably 
available  for  use  in  federal  /  state  /  foreign  courts,  and  other  governmental 
proceedings  luiless  that  information  is  dassified,  privileged,  or  otherwise  protected 
from  public  disck>sure. 

DON  personnel  shall  not  provide,  with  or  without  compensation,  opinion 
or  eiqpert  testimony  concerning  ofilcial  DOD  information,  subjects,  personnel,  or 
activities,  except  on  behalf  of  the  United  States  or  a  party  represented  by  the 
Department  of  Justice  or  with  the  written  special  authorization  required  by 
SECNAVINST  5820.8.  DON  policy  favors  disclosure  of  factual  matters  and  does  not 
favor  disclosure  on  expert  or  opinion  matters. 


3418  DEFINITIONS 

A  Determining  authority:  the  cognizant  DON  or  DOD  official  designated 
to  grant  or  deny  a  litigation  request.  In  all  cases  in  which  the  United  States  is— or 
mig^t  reasonable  become— a  party  or  in  which  expert  testimony  is  requested,  the 
Judge  Advocate  General  or  the  General  Counsel  of  the  Navy  will  act  as  the 
determining  authority.  In  all  other  cases,  the  general  court-martial  convening 
authority  will  act  as  ^e  cognizant  DON  or  DOD  official. 

B.  DON  personnel:  active-duty  or  former  military  personnel  of  the  naval 
service  (including  retirees);  civilian  personnel  of  DON;  personnel  of  other  DOD 
components  serving  with  a  DON  component;  nonappropriated  fund  activity 
employees;  non-U.S.  nationals  performing  services  overseas  for  DON  under  status 
of  forces  agreements  (SOFAs);  and  other  specific  individuals  or  entities  hired  through 
contractual  agreements  by,  or  on  behalf  of,  DON. 

C.  Ofllcial  information:  all  information  of  any  kind,  however  stored,  in  the 
custody  and  control  of  the  DOD  or  its  components. 

D.  Request  or  demand  (legal  process):  subpoena,  order,  or  other  request  by 
a  federal,  state,  or  foreign  court  of  competent  jurisdiction,  by  any  administrative 
agency  thereof,  or  by  any  party  or  other  person. 


3419  AUTHORITY  TO  DETERMINE  AND  RESPOND 

A.  Matters  proprietary  to  DON.  For  a  litigation  request  or  demand  made 
upon  DON  personnel  for  oflicial  DON  or  DOD  information,  or  for  testimony 
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concerning  such  information,  the  cognizant  DON  official  will  determine  availability 
and  respond  to  the  request  or  demand. 

B.  Matters  proprietary  to  another  POD  component.  If  a  DON  activity 
receives  a  litigation  request  or  demand  for  official  information  originated  by  another 
DOD  component  or  for  non-DON  pmaonnel,  the  DON  activity  will  forward 
appropriate  portions  to  the  originating  DOD  component  and  notify  the  requester  of 
its  transfer. 

C.  Litigation  matters  to  which  the  United  States  is.  or  might  reasonably 
become,  a  party.  The  cognizant  DON  official  is  either  the  Judge  Advocate  General 
or  the  General  Counsel  of  the  Navy. 

1.  Examples  of  such  instances: 

a.  Suits  under  the  Federal  Tort  Claims  Act; 

b.  suits  imder  the  FOIA; 

c.  suits  imder  the  Medical  Care  Recovery  Act;  or 

d.  suits  against  a  government  contractor  where  the  contractor 
may  interplead  the  United  States. 

D.  Litigation  matters  in  which  the  United  States  is  not,  and  is  reasonably 
not  expected  to  become,  a  party 

1.  Fact  witnesses:  Purely  factual  matters  shall  be  forwarded  to  the 
Navy  or  Marine  Corps  officer  exercising  general  court-martial  jurisdiction  in  whose 
chain  of  command  the  prospective  witn^s  or  requested  documents  lie. 

2.  Visits  and  views:  A  request  to  visit  a  DON  activity,  ship,  or 
unit^-or  to  inspect  material  or  spaces  located  there — ^will  be  forwarded  to  the  officer 
exercising  general  court-martial  jurisdiction  (OEGCMJ).  Visits,  views,  and 
inspections  shall  not  be  accompanied  by  interviews  of  personnel  unless  separately 
requested  and  granted. 

3.  Documents:  10  U.S.C.  §  7861  provides  that  the  Secretary  of  the 
Navy  has  custody  and  charge  of  all  DON  books,  records,  and  property.  Under  DOD 
Directive  5530.1  of  22  August  1983  (NOTAL),  the  S^etaiy  of  the  Navy's  sole 
delegate  for  service  of  process  is  the  General  Counsel  of  the  Navy.  Process  not 
properly  served  on  the  General  Counsel  is  insufficient  to  constitute  a  legal  demand 
and  shall  be  processed  as  a  request  by  counsel. 
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4.  Expert  or  opinion  requests:  Any  request  for  expert  or  opinion 
consultations,  interviews,  depositions,  or  testimony  shall  be  forwarded  to  the  Deputy 
Assistant  Judge  Advocate  Gleneral  for  General  Litigation. 

5.  Matters  not  involving  issues  of  Naw  policy:  Such  matters  shall 
be  forwarded  to  the  respective  counsel  of  the  activities  listed  in  paragraph  4.b.(l)  in 
enclosure  (3)  of  SECNAVINST  5820 .8A  (depending  upon  who  has  cognizance  over  the 
information  or  personnel  at  issue). 

6.  Matters  involving  issues  of  Naw  policy:  Such  matters  shall  be 
forwarded  to  the  General  (Dounsel  of  the  Navy  via  the  Associate  (General  Counsel 
(Litigation). 


7.  Matters  involving  asbestos  litigation:  Such  matters  shall  be 
forwarded  to  the  Office  of  Counsel,  Naval  Sea  Systems  (Command  Headquarters, 
Personnel  and  Labor  Law  Section  (C3ode  OOLD). 

8.  Matters  not  clearly  within  the  cognizance  of  anv  DON  official: 
Such  matters  may  be  sent  to  the  Deputy  Assistant  Judge  Advocate  General  for 
(jeneral  Litigation  or  the  Associate  (general  Counsel  (Litigation). 


3420  CONTENTS  OF  A  PROPER  REQUEST  OR  DEMAND 

A.  General  policy.  If  official  information  is  sought,  through  testimony  or 
otherwise,  a  detailed  written  request  must  be  submitted  to  the  appropriate 
determining  authority  far  enough  in  advance  to  assure  an  informed  and  timely 
evaluation  of  the  request.  The  determining  authority  shall  decide  whether  sufficient 
information  has  been  provided  by  the  requester.  The  necessary  contents  of  a  routine 
request  are  discussed  in  enclosure  (4)  of  SECNAVINST  5820.8. 

B.  Generally,  the  following  information  is  necessary  to  assess  a  request: 
1.  Identification  of  parties,  their  counsel  and  the  nature  of  the 

litigation: 


a.  Caption  of  case,  docket  number,  court; 

b.  name,  address,  and  telephone  number  of  all  counsel;  and 

c.  the  date  and  time  on  which  the  information  sought  must 
be  produced,  the  requested  location  for  production,  and,  if  applicable,  the  length  of 
time  that  attendance  of  the  DON  persoimel  will  be  required. 
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2.  Identification  of  information  or  documents  requested: 

a.  Detailed  description  of  information  sought; 

b.  location  of  the  information  sou^t;  and 

c.  a  statement  whether  factual,  opinion,  or  expert  testimony 

is  requested. 

3.  Description  of  whv  the  information  is  needed: 

a.  A  brief  summary  of  the  facts  of  the  case  and  the  present 
posture  of  the  case; 

b.  a  statement  of  the  relevance  of  the  matters  sought  to  the 
proceedings  at  issue;  and 


c.  if  expert  or  opinion  testimony  is  sought,  an  explanation  of 
why  exceptional  need  or  unique  circumstances  exist  justif3ring  such  testimony, 
induding  why  it  is  not  reasonably  available  from  any  other  source. 

C.  Additional  information.  The  circumstances  surrounding  the  underlying 
litigation,  induding  whether  the  United  States  is  a  party,  and  nature  and  eiqiense 
of  the  requests  made  by  a  party  may  require  additional  information  before  a 
determination  can  be  made. 

1.  A  statement  of  the  requester's  willingness  to  pay  in  advance  all 
reasonable  expenses  for  searching  and  producing  information — ^including  travel 
expenses  and  accommodations; 

2.  in  cases  in  which  deposition  testimony  is  sou^t,  a  statement 
whether  attendance  at  trial  or  later  deposition  testimony  is  anticipated  and 
requested; 


3.  agreement  to  notify  the  determining  authority  at  least  10  working 
days  in  advance  of  all  interviews,  depositions,  or  testimony; 

4.  an  agreement  to  conduct  the  deposition  at  the  location  of  the 
witness,  imless  agreed  to  otherwise; 

5.  in  the  case  of  former  DON  personnel,  a  brief  description  of  the 
length  and  nature  of  their  duties  and  whether  such  duties  involve  directly  or 
indirectly  the  testimony  sought; 
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6.  an  agreement  to  provide  free  of  charge  to  any  witness  a  signed 
copy  of  any  written  statement  made  or,  in  the  case  of  an  oral  deposition,  a  copy  of 
that  deposition  transcript; 

7.  if  court  procedures  allow,  an  agreement  granting  the  opportimity 
for  the  witness  to  read,  sign,  and  correct  the  deposition  at  no  cost  to  the  witness  or 
the  government; 

8.  a  statement  of  understanding  that  the  United  States  reserves  the 
right  to  have  a  representative  present  at  any  interview  or  deposition;  and 

9.  a  statement  that  counsel  for  other  parties  to  the  case  will  be 
provided  with  a  copy  of  all  correspondence  originated  by  the  determining  authority. 

D.  Deficient  requests.  A  letter  request  that  is  deficient  in  providing 
necessary  information  may  be  returned  to  the  requester  by  the  determining  authority 
with  an  explanation  of  the  deficiencies  and  a  statement  that  no  further  action  will  be 
taken  until  they  are  corrected.  If  a  subpoena  has  been  received  for  official 
information  that  is  deficient,  the  determining  authority  must  promptly  notify  the 
General  Litigation  Division  of  the  Office  of  the  Judge  Advocate  General  or  the  Navy 
Litigation  Office  of  the  Office  of  General  Counsel.  Timely  notice  is  essential. 

E.  Emergency  requests.  The  determining  authority  has  discretion  to  waive 
the  requirement  that  the  request  be  made  in  writing  in  the  event  of  a  bona  fide 
emergency.  An  emergency  is  when  factual  matters  are  sought,  and  compliance  with 
the  requirements  of  a  proper  written  request  would  result  in  the  effective  denial  of 
the  request  and  cause  an  injustice  in  the  outcome  of  the  litigation  for  which  the 
information  is  sought.  If  the  determining  authority  concludes  that  a  bona  fide 
emergency  exists,  (s)he  will  require  the  requester  to  agree  to  the  conditions  set  forth 
above. 


3421  ACTION  TO  GRANT  OR  DENY  A  REQUEST 

General  policy.  A  determination  to  grant  or  deny  a  request  should  be 
made  as  expeditiously  as  possible  to  provide  the  requester  and  the  court  with  the 
matter  at  issue  or  with  a  statement  of  the  reasons  for  denial.  The  decisional  period 
should  not  exceed  10  working  days  from  receipt  of  a  completed  request  compl}dng 
with  the  requirements  set  out  in  SECNAVINST  5820.8,  enclosure  (4). 

In  cases  in  which  a  subpoena  has  been  received  and  the  requester 
refuses  to  pay  fees,  or  if  the  determining  authority  declines  to  make  some  or  all  the 
material  available  or  has  insufficient  time  to  complete  the  determination  as  to  how 
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to  respond  to  the  request,  the  determining  authority  must  promptly  notify  OJAG, 
General  Litigation  Division  (Code  34)  or  the  Litigation  Office  of  the  (jeneral  Counsel. 


3422  RESPONSE  TO  REQUESTS  OR  DEMANDS  IN  CONFUCTWrm 

DON  POUCY 

Make  every  effort  to  get  the  requester  to  comply  with  the  instruction 
and  /  or  service-of-process  requirements.  Most  requesters  are  simply  unaware  of  the 
requirements  for  obtaining  official  DON  information  or  how  to  serve  process  on 
SECNAV.  Direct  the  requester's  attention  to  the  requirements  of  32  C.F.R.  Parts 
257.5(c)  and  725. 

If  a  court  of  competent  jurisdiction  or  other  appropriate  authority 
declines  to  stay  the  effect  of  the  request  or  demand  in  response  to  action  taken  by  a 
determining  authority,  or  orders  that  the  request  must  be  complied  with,  DAJAG  or 
the  Associate  (general  Counsel  (Litigation)  must  be  notified.  After  consultation  with 
the  Department  of  Justice,  DAJAG  or  the  Associate  (general  Coimsel  will  determine 
whether  to  comply  with  the  requp-*^^  or  demand  and  will  notify  the  requester,  the 
court,  or  other  authority  according)  Generally,  DON  personnel  will  be  instructed 
to  decline  to  comply  with  a  court  order  only  if  the  Department  of  Justice  commits  to 
represent  the  DON  personnel  in  question. 


3423  FEES  AND  EXPENSES 

General  policy.  Except  as  provided  below,  determining  authorities  shall 
charge  reasonable  fees  and  expenses  to  parties  seeking  official  DON  information  or 
testimony.  Under  32  C.F.R.  288.10,  the  fees  should  include  all  costs  of  processing  a 
request  for  information,  including  time  and  material  expended. 

1.  When  DON  is  a  party.  No  fees  normally  shall  be  charged  when 
DON  is  a  party  to  the  proceedings. 

2.  When  another  federal  agency  is  a  party.  No  fees  shall  be  charged 
to  the  requesting  agency. 

3.  When  neither  DON  nor  another  federal  agency  is  a  party.  Fees 
shall  be  charged  to  the  requester  for  time  taken  from  ofHcial  duties  by  DON 
personnel  who  are  authorized  to  be  interviewed,  give  testimony,  or  escort  persons  on 
views  and  visits  of  installations.  Fees  are  payable  to  the  Treasurer  of  the  United 
States  for  deposit  in  the  Treasury's  miscellaneous  receipts. 


Naval  Justice  School 
Publication 


34-29 


SJA  Deskbook 
Rev.  3/94 


CHAPTER  THmry-FIVE 


STANDARDS  OF  CONDUCT  AND  GOVERNMENT  ETHICS 

Section  Page 

3501  Standards  of  Conduct  References  . 35-1 

3502  Purpose  and  Scope . 35-1 

3503  ^[iplication . 35-2 

3504  General  Principles  . 35-2 

3505  Ethics  Counselors . 35-2 

3506  Gifts  from  Outside  Sources . 35-3 

3507  Gifts  Between  Employees . 35-7 

3508  Conflicting  Financial  Interests  . 35-8 

3509  Impartiality  in  Ofiidal  Duties .  35-8 

3510  Seeking  Other  Employment  . 35-9 

3511  Misuse  of  Position . 35-9 

3512  Outside  Activities . 35-10 

3513  Gambling . 35-12 

3514  Sanctions . 35-12 

3515  Honoraria . 35-13 

3516  Non-Federal  Entitira . 35-14 

3517  Travel  Benefits . 35-16 

3518  Conflicts  of  Interest  . 35-16 

3519  Political  Activities . 35-17 

3520  Financial  Disclosure  Reports . 35-19 

3521  Seeking  Other  Employment  . 35-21 

3522  Post-Employment  Restrictions  . 35-22 

3523  Training  Requirements . 35-23 

3524  Fund-Raising . 35-23 

FRAUD,  WASTE,  AND  ABUSE 
HOTLINE  COMPLAINTS  AND  WHISTLEBLOWERS 

3525  References  . 35-25 

3526  Naval  Inspector  General . 35-25 

3527  Investigation . 35-26 

3528  General  Provisions . 35-26 

3529  Whistleblowing . 35-28 

3530  Prohibited  Personnel  Practices  . 35-28 

3531  The  Office  of  Special  Counsel  . 35-29 

3532  Hatch  Act . 35-30 

3533  After  an  OSC  Investigation . 35-30 

3534  Employee  Contact  With  the  OSC . 35-31 

3535  Whistleblower  Protection  . 35-31 


CHAPTER  THIRTY-FIVE  -  oontinued 


Section  Page 

Appendix  A 

Sample  Gift  Forwarding  Letter . 35-33 

Appendix  B 

Sample  Memorandum  of  Disqualification  . 35-34 

Appendix  C 

Sample  Procurement  Integrity  Certification  . 35-35 

Appendix  D 

Sample  Procurement  Ofiidal  Certification  Documents  . .  35-36 
Appendix  E 

Procurement  Integrity  Certification  for 
Procurement  Officials 

Privacy  Act  Notice  to  Employees  and  Officials . 35-37 

Appendix  F 

Defense  /  Navy  Hotline  Completion  Report . 35-39 

Appendix  O 

Defense  /  Navy  Hotline  Progress  Report . 35-40 


CHAPTER  THIRTY-FIVE 


STANDARDS  OF  CONDUCT  AND  GOVERNMENT  ETHICS 


3501  STANDARDS  OF  CONDUCT  REFERENCES 


A.  .  5  C.F.R  Part  2635,  U.S.OfBce  of  Government  Ethics  (OGE)Regulatioiis 

B.  DOD  Directive  5500.7-R  of  30  August  1993,  Subj:  DOD  JOINT 
ETHICS  REGULATIONS 

C.  SECNAVINST  6370.2,  Subj:  STANDARDS  OF  CONDUCT  AND 
GOVERNMENT  ETHICS 

D.  SECNAVINST  4001.2,  Subj:  ACCEPTANCE  OF  GIFTS 


3502  PURPOSE  AND  SCOPE 

The  principal  puipose  of  the  federal  standards  of  conduct  is  to  ensure 
that  public  ofiidals  serve  the  public  good  as  a  whole,  rather  than  private  or  personal 
interests.  To  deter  conflicts  of  interest  involving  federal  ofifldals,  the  rules  not  only 
bar  specific  wrongful  acts,  such  as  bribeiy,  but  also  inhibit  a  broad  range  of  genmral 
situations  that  pose  the  tlueat  or  iqppearance  of  wrongful  acts.  That  is  because,  even 
though  many  of  the  situations  or  actions  barred  by  the  rules  are  not  bad  in  and  of 
themselves,  they  could  lead  to  situations  where  an  oflidal  may  be  too  easily  tempted 
or  where  a  reasonable  person  could  perceive  a  conflict  of  interest.  As  noted  hy  the 
Supreme  Court  in  United  States  v.  Mississippi  VaUey  Generating  Company ^  364  U.S. 
520,  549  (1961),  "The  moral  prindple  upon  which  [the  rules  are  based]  is  the  Biblical 
admonition  that  'no  man  may  serve  two  masters,'  Matt.  6:24,  a  maxim  which  is 
espedally  pertinent  if  one  of  the  masters  happens  to  be  economic  self-interest" 
Thus,  a  purpose  of  standards  of  conduct  is  to  remove  the  temptation  for  federal 
employees  to  violate  their  trust  with  the  government.  Mississippi  VaU^  Generating 
Company t  364  U.S.  at  550.  At  the  same  time,  the  rules  seek  to  balance  the  ideal  of 
conflict-free  government  with  the  reality  of  complex  human  situations,  relationships, 
and  interactions.  In  addition,  to  further  darify  the  balances  involved  in  defining 
standards  of  conduct,  the  rules  contain  several  examples  of  how  they  are  iqpplied. 
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3603  APPUCAITON 

Although  the  Office  of  Government  Ethira  (OGE)  r^;ulations  are 
generally  only  i^plicable  to  oommifisioned  offiom  and  civilian  employees,  the  Joint 
Ethics  Regulations  (JER)  have  made  the  standards  of  conduct,  contained  in  5  C.F.R 
Part  2635,  ^>plicable  to  enlisted  perscmnel  as  well — sulgect  to  minor  ezoq>tions.  In 
addition,  service  regulations — including  SECNAVINST  5370.2— are  q>plicable  to  all 
DON  personnel. 


3604  GENERAL  PRINCIPLES 

A.  The  general  principles  of  the  standards  of  conduct,  originally  declared 
in  Executive  Order  12674  of  April  12, 1989,  and  codified  at  5  C.F.R  S  2636.101,  are 
critically  important  in  implying  or  interpreting  the  standards  of  conduct  Because  of 
the  complex  nature  of  the  rules,  the  general  principles  aerve  as  a  toudistone  for 
ethical  decision-making.  The  rules  may  be  iq;>plied  to  permit  a  wide  range  of 
conduct,  provided  the  conduct  accords  with  the  intent  and  qpirit  of  the  standards  of 
conduct  as  declared  in  the  general  principles. 

B.  The  general  principles  of  the  standards  of  conduct  can  be  summarized 
as  follows: 


1.  Public  service  is  a  public  trust; 

2.  employees  shall  not  use  public  office  for  private  gain; 

3.  employees  will  not  p^miit  themselves  to  develop  any  interests  in 
conflict  with  their  official  duties; 

4.  employees  must  avoid  even  the  appearance  of  impropriety; 

5.  employees  must  act  impartially  in  the  performance  of  official 

duties;  and 

6.  official  property  is  for  official  use  only. 


3606  ETHICS  COUNSELORS 

A.  Because  of  the  complexity  of  the  rules  regarding  the  standards  of 
conduct,  the  regulations  establish  ethics  officials  in  each  agency.  Agency  ethics 
officials  establish  a  number  of  ethics  counsdors  throughout  each  agency  to  provide 
advice  and  assistance  to  employees  regarding  standards  of  conduct  issuef^ 
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B.  The  following  officers  are  designated  as  ethics  counselors. 

1.  Naw  and  Marine  Corps:  Genial  Counsels  of  Navy  activities; 
commanding  officers  of  NLSOs;  and  staff  judge  advocates  for  officers  exercising 
general  court-martial  authority. 

2.  Cnnat  Guard!  district  legal  officers  (MLC)  and  legal  officers 

(G-LGL). 

C.  Safe  harbor  provision.  The  rules  provide  that  no  disdplinaiy  action  may 
be  taken  against  a  person  who  engaged  in  conduct  in  good  faith  reliance  upon  the 
advice  from  an  ethics  official,  provided  the  employee  made  full  disclosure  to  the 
counselor.  5  C.F.R  §  2635.107(b). 

The  rules  do  not  insulate  persons  from  criminal  liability,  but 
reliance  upon  the  advice  of  an  ethics  official  is  a  factor  considered  by  the  Departmmit 
of  Justice  (DOJ)  in  deciding  whether  to  prosecute.  5  C.F.R.  §  2635.107(b). 

D.  Any  disclosures  made  to  an  ethics  official  are  not  protected  by  the 
attomey-dient  privilege.  5  C.F.R.  §  2635.107(b).  An  agency  ethics  officer  is  required 
to  report  any  information  relating  to  a  violation  of  the  criminal  code  (Title  18  of  the 
U.S.  CSode).  28  U.S.C.  i  535.  Persons  acting  as  ethics  counselors  represent  the 
Federal  Government  and  not  those  seeking  ethics  advice.  Attorn^  must  be 
particularly  careful  to  ensure  that  peiaons  seeking  advice  about  the  standards  of 
conduct  understand  their  relationship  with  the  ethics  counselor. 


3506  GIFTS  FROM  OUTSIDE  SOURCES  -  6  8  2635:  SnbpartB 

(200  et  seg.) 

A.  General  standarda.  Federal  employees  are  forbidden  from  soliciting  or 
coercing  gifts,  or  accepting  gifts  given  because  of  the  employee's  official  position. 
Also,  employees  may  not  accept  gifts  given  by  a  prohibited  source— defined  as  a 
person  or  entity  that  seeks  action,  cU)es  business  with,  or  is  affected  by  the 
performance  of  official  duties. 

B.  Definition  of  gifts.  In  general,  a  gift  is  defined  as  aiqrthing  of  value 
(such  as  gratuities,  meals,  entertainment,  hospitality,  travel,  favors,  loans,  or  meals). 
Certain  items,  however,  are  excluded  [5  C.F.R.  8  2635.203(b)]: 

1.  Snacks:  modest  items  of  food  (e.g.,  coffee,  donuts,  etc.),  otho:  than 

as  a  meal. 
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2.  Trinkets:  items  with  little  intrinsic  value  (e.g.,  cards,  trophies,  or 

plaques). 

3.  Widely  available  benefits:  k>ans,  benefits,  or  disocmnts  genenJ]y 
available  to  the  public  or  all  government  enq>lo(yees,  or  all  uniformed  militaiy 
personnel. 


4.  Prizes:  awards  from  contests  <q;)en  to  the  public,  unless  the  entiy 
was  part  of  official  duty. 

5.  Pensions:  pension  pa3nnmits  from  participation  in  a  pension  plan 
through  a  former  employer. 


6.  Government-provided  items:  items  paid  for  fay  the  government 
or  accepted  fay  the  government.  See  also  41  C.F.R  Part  804-1. 


value. 


7.  Market  value:  anjrthing  for  whidi  the  enqployee  paid  market 


C.  Exceptions.  Despite  the  gmieral  prohibition  against  gifts,  federal 
employees  may  accept  a  number  of  gifts  in  drcumstances  where  the  gift  would  dearly 
not  violate  the  general  principles  of  the  standards  of  conduct.  5  C.F.R.  i  2635.204. 
Specifically: 


1.  The  de  minimis  exception:  Most  employees  may  acoq>t  unsolicited 
gifts  worth  $20.00  or  less;  procurement  offidals  may  accept  gifts  worth  $10.00  or  less 
(41  C.F.R.  §  3.104).  Employees  may  decline  any  distinct  and  s^arate  item  to  faring 
the  aggregate  value  of  a  gift  within  the  limitation,  but  thqy  may  not  use  the  exception 
as  a  type  of  discoimt  fay  paying  the  value  over  $20.00.  Employees  may  not  accept 
gifts  totaling  over  $50.00  from  the  same  source  in  any  calendar  year. 

2.  Personal  gifts  exception:  Employees  may  accept  gifts  that  are  in 
fact  based  on  a  personal,  unofficial  relationship  rather  than  the  official  position  of  the 
employee.  The  mmeption  is  very  fact-specific;  persons  should  look  at  feustors  such  as 
who  paid  for  the  gift  and  the  nature  and  history  of  the  relationship. 

3.  Group  benefits  and  diaoounts:  Nondiscriminatoiy  ben^ts  that  are 
available  to  all  employees  may  be  accepted  if  they  are  reduced  fees  for  joining  a 
professional  organization,  offered  to  a  broad  segment  of  the  population  in  addition  to 
the  government  employees,  or  offered  by  nonprohibited  sources. 
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4.  Awards:  Awards  of  $200.00  or  less  may  be  accepted  if  th^  are 
received  subject  to  an  established  recognition  program,  with  written  standards,  for 
meritorious  service  from  other  than  a  prohibited  source.  An  agency  ethics  official 
may  approve  a  greater  award  under  some  drcumstances. 

5.  Moonlighting  exception:  Federal  employees  may  accept  gifts  from 
outside  employment  activities  not  related  to  their  official  duties,  provided  the  gifts 
are  not  offered  because  of  official  status  and  th^  are  of  a  type  customarily  provided 
by  employers  or  prospective  employers.  The  employee,  however,  must  first  be 
disqualified  from  any  future  actions  involving  the  outside  employer. 

6.  Widely  attended  gathering  exception 


a.  Employees  may  accept  gifts  of  firee  attendance  at  a 
gathering  or  event  firom  the  sponsor  of  the  event  under  two  drcumstances: 


the  event;  or 


(1)  Speaking  if  the  employee  will  partidpate  or  speak  at 


(2)  agency  interest.  If  the  event  will  be  widely  attended 
by  persons  throu^out  an  industiy,  or  wiU  represent  a  range  of  interests,  the 
employee's  supervisor  may  permit  attendance  based  on  a  determination  that  the 
attendance  will  further  agency  programs  or  operations. 


b.  Free  attendance  indudes  items  such  as  food,  entertainment 

and  instruction,  or  materials,  but  does  not  indude  transportation,  lodging,  eiqjenses, 
or  meals  not  inddent  to  the  event. 


7.  Sodal  exception.  Employees  may  freely  attend  parties  and  eqjoy 
the  food  and  entertainment  provided,  as  long  as  the  host  is  not  a  prohibited  source 
and  no  fee  is  charged  to  others  at  the  affair. 

8.  Foreign  meals  exception.  An  employee  may  accept  food  and 
entertainment  in  coqjunction  with  a  meeting  in  a  foreign  area,  provided  the  cost  of 
the  meal  is  within  the  q;)plicable  per  diem  rate  and  the  attendance  is  part  of  the 
employee's  offidal  duties.  In  addition,  the  event  must  indude  partidpation  by  non- 
U.S.  persons  and  the  gift  must  be  provided  by  a  person  other  than  a  foreign 
government. 


9.  Charity  partidpation  exception.  Employees  may  accept  fi*ee 
attendance,  course  and  meeting  materials,  transportation,  lodging,  and  food  provided 
by  a  tax-exempt  organization  and  inddent  to  training  or  meetings  if  approved  by  the 
employee's  agency.  5  U.S.C.  §  4111. 
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10.  Foreign  gifts  exception.  Emplo3^ee8  may  accept  a  gift  from  a 
foreign  government  or  international  organization  pursuant  to  the  Foreign  Gifts  and 
Decorations  Act,  5  U.S.C.  §  7342,  if  the  gift  is  of  minimal  value  as  defined  at 
41  C.F.R  §  101-49.001-5.  Even  so,  members  may  never  solicit  or  encourage  gifts, 
decorations,  or  awards  from  a  foreign  government  All  decorations,  awards,  and  gifts 
from  foreign  gDvemments  to  U.S.  military  and  civilian  personnel,  and  their  spouses 
and  dependents,  must  be  processed  und^  the  procedures  outlined  in  chapter  7  of 
SECNAVINST  1650.1,  Muy  and  Marine  Corps  Awards  Manual. 

11.  Festival  exception.  In  addition  to  the  exceptions  provided  in  the 
Federal  Regulations,  the  JER  states  that  DOD  personnel  may  accept  a  gift  of  free 
attendance  at  an  event  sponsored  by  a  state  or  local  government,  or  a  tax-exmnpt 
organization,  if  the  supervisor  iqsproves  it  as  justified  by  community  relations. 

D.  Notwithstanding  the  foregoing  exceptions,  federal  employees  may  not 
accept  any  gifts  in  the  foUowing  circumstances.  5  C.F.R.  §  2635.202(c).  Specifically: 

1.  In  return  for  being  influenced  in  an  official  act; 

2.  given  because  of  solicitation  or  coercion; 

3.  given  on  a  recurring  basis;  or 

4.  in  violation  of  any  law,  such  as  the  Procurement  Integrity  Act. 

E.  Gifts  to  the  DON.  The  DON  may  accept  gifts  to  the  department  or 
certain  commands  under  specific  drcumstances  outlined  in  SECNAVINST  4001.2  and 
MCO  4001.2.  All  gifts  received  must  be  forwarded  to  an  approval  authority  for 
decision.  The  department  will  decline  any  gift  that  mi^t  embarrass  the  department 
or  the  government,  or  that  may  imply  an  endorsement  of  commercial  enterprise.  In 
any  event,  personnel  may  not  solicit  gifts.  A  sample  memorandum  to  the  acceptance 
authority  is  provided  in  the  appendices  to  this  chapter. 

F.  Returning  gifts.  5  C.F.R.  §  2635.205. 

1.  In  some  instances,  an  employee  may  receive  a  gift  that  cannot  be 
accepted.  In  those  cases,  the  employee  must  either  return  it,  pay  for  it,  or  acc^t  it 
on  behalf  of  the  agency— if  authorize.  If  the  gift  is  perishable,  thou^  (such  as  food 
or  flowers),  the  gift  may  be  given  to  a  diarity,  shared  within  the  office  or  unit,  or 
destroyed. 


2.  In  any  event,  reciprocation  does  not  equal  reimbursement  An 
employee  cannot  accept  a  free  meal  in  violation  of  the  rules,  even  if  the  employee  wiU 
or  has  paid  for  a  free  meal  for  the  other  person  on  some  other  occasion. 


Naval  Justice  School 
Publication 


35-6 


SJADedibook 
Rev.  3/94 


Standards  of  Conduct  and  Government  Ethics 


3.  When  accepting  items  on  behalf  of  the  government,  the  gifts  must 
be  properly  forwarded.  To  forward  gifts  from  foreign  governments,  see  41  C.F.R. 
§  101-49;  materials  from  official  travel,  see  41  C.F.R.  §  101-25.103. 


3507  GIFTS  BETWEEN  EMPLOYEES  -  5  C  J* JL  8  2635  Subpart  C 
(300  et  aeq,) 

A.  General  standnrdB.  The  regulations  strictly  prohibit  si^iervisors  from 
coercing  the  offering  of  a  gift  from  a  subordinate.  5  C.F.R  8  2635.301(c).  In  addition, 
the  rules  bar  employees  from  giving  gifts  to  8i4)eriors  or  their  fsunilies  and  from 
soliciting  for  gifts,  except  under  some  specific  exertions. 

B.  Exceptions.  The  exceptions  to  the  general  prohibition  on  gifts  between 
employees  are: 

1.  Gifts  based  on  a  personal  relationship.  If  the  two  employees  have 

a  personal  relationship  justifying  a  gift  and  they  are  not  in  a  subordinate-superior 
relationship,  one  may  give  a  gift  to  the  other. 


2.  Voluntary  contributions.  Groups  may  solicit  contributions  to  gifts 
for  fellow  employees  provided  no  coercion  is  used  and  the  amount  is  determined  by 
the  giver.  In  addition,  contributions  cannot  exceed  $10.00,  except  for  contributions 
towards  food  and  entertainment.  Finally,  the  total  value  of  the  group  gift  cannot 
exceed  $300.00,  regardless  of  the  size  of  the  group.  5  C.F.R  8  2635.303(f); 
JER  2-203. 


3.  Token  gifts.  Occasionally,  employees  may  give  token  gifts  (with 
a  value  of  $10.00  or  less)  to  superiors.  Tliat  exception  would  permit  an  employee  to 
bring  back  a  coffee  mug  or  bag  of  candy  from  a  vacation  trip  without  violati]^  the 
rules.  5  C.F.R  §  2635.304. 

4.  Food  and  refreshments.  Employees  may  share  food  and 
refreshments  in  the  office.  In  addition,  they  may  offer  reasonable  personal  hospitality 
at  a  residence  or  provide  a  gift  in  return  for  personal  hospitality.  5  C.F.R 
8  2635.304(a). 

5.  Transferred  leave.  Emplo3rees  may  transfer  leave  to  a  person 
other  than  an  immediate  supervisor  imder  appropriate  dreumstanoes.  5  C.F.R 
§  2635.304(a)(5). 

6.  Special  occasions.  On  special  infrequent  occasions — such  as 
marriage,  childbirth,  retirement,  or  transfer — a  subordinate  may  give  a  gift 
iq)propriate  to  the  occasion.  5  C.F.R.  8  2635.304(b). 
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3508  CONFUCnNG  FINANCIAL  INTERESTS  -  5  CJ'JL  5  2835 

Snbpart  D  (400  et  aeq,) 

A.  Disquamving  financial  matterg.  Employees  are  prohibited  by  criminal 
law  from  taking  official  action  in  any  particular  matter  in  which  th^  have  a  financial 
interest,  actual  or  imputed,  if  the  action  will  have  a  direct  and  predictable  effect  on 
the  interest.  5  C.F.R.  §  2635.402;  18  U.S.C.  §  208a.  Employees  faced  with  such 
conflict  of  interest  must  provide  written  notice  of  their  disqualification  to  the 
appropriate  supervisor.  JER  2-204. 

B.  Definitions.  The  following  definitions  are  particularly  important  in  this 
complex  area  of  standards  of  conduct 

1.  Direct  and  predictable.  Actions  have  a  "direct  and  predictable 
effect"  when  there  is  a  dose  causal  link  between  an  action  taken  and  a  resulting 
effect  on  a  certain  finandal  interest — an  effect  that  is  not  a  result  of  unrelated 
matters  and  is  not  speculative.  The  actual  amount  of  the  direct  effect  is  irrelevant 
to  the  regulations.  5  C.F.R  §  2635.402(b). 

2.  Imputed  interests.  In  addition  to  the  interests  of  the  employee's 
family,  the  interests  imputed  to  a  federal  employee  indude  those  of  a  general  partner; 
an  organisation  in  which  the  employee  is  an  officer,  director,  trustee,  general  partner, 
or  employee;  and  any  person  with  whom  the  employee  is  negotiating  about 
prospective  employment. 

3.  Particular  matter.  Particular  matters  that  implicate  the 
regulatoiy  prohibition  indude  only  those  that  focus  on  specific  facts  and 
circumstances,  not  broad  statements  or  prindples.  For  example,  although  an 
employee  with  an  interest  in  a  small  business  could  not  negotiate  a  government 
contract  with  his  /  her  own  business,  (s)he  could  make  a  broad  statement  that  the 
government  must  receive  full  effidenpy  firom  its  contractors. 

C.  Required  divesture.  5  C.F.R.  §  2635.403.  An  agency  may  prohibit 
employees,  or  dasses  or  positions  of  employees,  firom  holding  specific  financial 
intm’ests  where  the  agency  determines  that  the  holding  will  require  the  employee  to 
be  disqualified  to  such  an  extent  that  the  employee  cannot  do  the  job  or  where  the 
limitation  would  adversely  affect  the  agency  mission. 


3509  IMPARTIALITY  IN  OFFICIAL  DUTIES  -  5  C  JL  S  2tt3BJS02 
Subpart  E  (500  et  aeq,) 

In  order  to  foster  public  confidence  in  the  government,  the  regulations 
prohibit  employees  from  acting  in  matters  where  a  reasonable  person  would  cpiestion 
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the  employee's  impartiality  unless  the  actions  are  authorized  by  an  appropriate 
supervisor  who  determines  that  no  conflict  or  possible  lack  of  impartiality  exists. 
Matters  that  would  cast  doubt  on  an  official's  impartiality  would  include  those  that 
could  have  a  direct  and  predictable  effect  on  the  oflidal's  household  or  interests. 
Note  that  this  section  would  prohibit  some  actions  that  would  not  violate  18  U.S.C. 
§  208  for  lack  of  financial  motive  or  imputed  interest.  In  addition,  federal  officials 
who  receive  an  "extraordinary  pa3rment"  firom  a  former  employer  are  not  permitted 
to  act  in  matters  affecting  that  former  employer  for  a  period  of  two  years  after  receipt 
of  the  payment.  5  C.F.R.  §  2635.503.  The  term  "extraordinary  pa3nnent"  refers  to  a 
payment  over  $10,000.00  that  is  based  on  a  determination  made  after  the  employee 
was  considered  or  appointed  to  a  government  job  and  is  firom  other  than  an 
established  compensation,  partnership,  or  benefits  program. 


3510  SEEKING  OTHER  EMPLOYMENT  -  5  C.F1L  S  2635  Subpart  F 

(600  et  aeq,) 

A  federal  official  is  not  permitted  to  take  any  official  action  with  regard 
to  a  prospective  employer  with  whom  person  is  seeking  employment.  5  C.F.R. 
§  2635.604.  When  faced  with  a  potential  conflict,  the  member  must  give  the 
supervisor  a  written  notice  of  disqualification.  JER  2-204.  As  long  as  the  employee 
provides  timely  notice,  the  employee  may  accept  interviews — ^including  travel,  lodging, 
and  meals— even  firom  a  prohibited  source.  5  C.F.R  §  2635.204(f). 


3511  MISUSE  OF  POSITION  -  5  C.F1L  8  2635  Subpart  G  (700  et  aeq,) 

A.  A  fundamental  principle  of  the  standards  of  conduct  is  that  federal 
employees  may  not  use  public  office  for  private  gain.  5  C.F.R.  §  2635.702.  Therefore, 
they  may  not  use  their  official  positions  to  endorse  products  or  services,  coerce 
benefits,  help  fi'iends,  or  give  any  appearance  of  government  sanction  for  private 
benefit. 

B.  Employees  may  not  use  nonpublic  information  for  personal  benefit  or 
allow  the  improper  use  of  nonpublic  information  by  others.  5  C.F.R  8  2635.703. 
Nonpublic  information  includes  information  exempt  under  5  U.S.C.  8  552;  information 
otherwise  protected  by  statute.  Executive  order,  or  regulation;  information  designated 
as  confidential;  and  information  not  released  or  not  authorized  for  release  to  the 
general  public. 

C.  Federal  employees  may  not  misuse  government  property.  5  C.F.R 
§  2635.704.  Since  government  property  is  for  government  use  only,  actions  such  as 
using  government  computers  for  personal  profit,  mailing  personal  letters  as  official 
mail,  or  misusing  a  government  vehicle,  is  clearly  improper.  Telephones  are  for 
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oflicial  use  as  well,  although  no-cost,  no-interferenoe-with-duty  use  for  minor, 
necessary  personal  business  is  authorized  by  the  JER.  JBR  2-301. 

D.  Federal  ofildals  shall  also  not  misuse  official  time;  either  thdr  own  or 
that  of  their  subordinates.  Hours  for  which  personnel  are  receiving  pay  from  the 
government  should  be  dedicated  to  the  government,  not  personal  interests.  5  C.F.R. 
§  2635.705.  This  rule  bars  such  misuse  as  ordering  junior  personnel  to  trim  the  lawn 
of  a  superior  or  to  provide  off-duty  taxi  service. 

E.  DOD  employees  shall  not  solicit  or  make  any  sales,  either  on-duty  or 
off-duty,  to  other  DOD  personnel  who  are  junior  to  them,  except  for  two  specific 
situations.  First,  employees  may  sell  or  lease  noncommercial  personal  or  real 
property.  Second,  they  may  make  sales  in  a  retail  store  during  off-duty  employment. 
JER  2-205. 


3512  OUTSIDE  ACTIVITIES  -  6  CJPJR.  fi  2635  Subpart  H  (800  et  seq,) 

A  Outside  employment.  5  C.F.R.  §  2635.802;  JER  2-206,  2-303. 
Personnel  are  authorized  to  engage  in  outside  emplo3nnent,  both  paid  and  unpaid, 
provi«.>d  the  second  job  doesn't  conflict  with  the  general  principles  of  ethical  conduct 
Specifically,  personnel  may  not  engage  in  outside  employment  that  interferes  with 
official  duties,  involves  conflicts  of  interest,  violates  regulations,  or  creates  an 
appearance  of  impropriety.  In  addition,  military  members  must  have  command 
approval  before  undertaking  outside  employment.  JER  2-206,  2-303.  Two  other 
staunch  prohibitions  limit  outside  employment.  First,  employees  may  not  receive 
outside  compensation  for  their  official  duties  in  violation  of  18  U.S.C.  §  208.  Second, 
employees  may  not  act  as  agents  for  anyone,  other  than  family  members,  in  any 
matter  in  which  the  U.S.  Government  has  a  substantial  interest  or  is  a  party. 
Clertain  employees,  such  as  attorneys,  have  additional  restrictions.  See  JAGIN^ 
5803.  lA. 

B.  Expert  witnesses.  5  C.F.R.  §  2635.805.  Federal  employees  are 
prohibited  by  regulations  from  serving  as  expert  witnesses  in  court,  except  on  behalf 
of  the  United  States  or  as  authorized  by  the  employee's  agency  in  consultation  with 
the  DOJ  and  the  agency  most  closely  involved  in  the  litigation.  If  subpoenaed, 
though,  employees  are  permitted  to  testify  as  fact  witnesses.  Goast  Guard  employees 
and  retirees  are  subject  to  even  stricter  limitations  contained  in  49  C.F.R  Part  9. 
Those  regulations  require  parties  seeking  (}oast  Guard  witnesses  to  first  seek  all 
available  information  throu^  the  Freedom  of  Information  Act  (FOIA),  then  to 
schedule  one  deposition  only  to  examine  the  witness.  The  regulations,  however,  do 
not  authorize  an  agency  to  disregard  a  court  order  or  a  court-approved  subpoena. 
Dean  v.  The  Veterans  Administration^  151  F.R.D.  83  (N.D.Ohio  1993). 
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C.  Teaching,  speakiny.  wriHny.  5  C.F.R.  §  2635.807. 

1.  Federal  employees  may  not  be  compensated  1^  outside  entities  for 
teaching,  speaking,  or  writing,  if  the  subject  of  the  effort  relates  to  official  duties. 
The  subject  relates  to  official  duties  if  the  communication  of  the  material  is  part  of 
the  employee's  duties,  the  invitation  was  based  iq;)on  the  person's  official  position,  the 
information  is  derived  from  nonpublic  information,  the  subject  deals  with  the 
employee's  official  ongoing  duties  or  those  within  the  past  year,  or  the  subject  relates 
to  any  ongoing  or  announced  policy,  program,  or  operation  of  the  agency. 

2.  Current  regulations  regarding  honoraria  further  restrict  federal 
offidals,  including  commissioned  officers,  from  receiving  compensation  for  speaking, 
writing,  or  making  an  appearance,  even  when  the  subject  matter  does  not  relate  to 
the  person's  official  duties.  Those  restrictions  are  discussed  below. 

3.  The  rules  provide  an  exception  to  the  foregoing  general  prohibition 
for  persons  who  engage  in  teaching  at  an  approved  sdiooL  Employees  may  be  paid 
for  teaching  if  it  is  not  part  of  the  employee's  official  duties  and  the  course  is  part  of 
the  regular  curriculum  of  an  elementaiy  school,  secondary  school,  institute  of  higher 
learning  as  defined  at  20  U.S.C.  §  1141(a),  or  is  sponsored  by  the  state,  local,  or 
Federal  Government. 

4.  Employees  may  generally  not  use  their  official  title  in  connection 
with  teaching,  speaking,  or  writing,  except  that  the  title  may  be  included  in  the 
author's  biography  or  u^  in  connection  with  a  professional  article  as  long  as  the 
article  has  a  disclaimer  that  the  views  are  not  necessarily  those  of  the  government. 
In  addition,  employees  who  customarily  use  their  titles  as  a  term  of  address  or  rank 
may  use  the  term  in  connection  with  speaking,  writing,  or  teaching. 

D.  Fund-raising.  5  C.F.R  §  2635.808. 

Employees  may  participate  in  charitable  fund-raising,  provided  th^  do 
not  personally  solicit  from  subordinates  or  prohibited  sources  or  use  their  official 
position.  In  addition,  employees  may  not  engage  in  actions  that  violate  other  ethics 
rules — such  as  giving  away  or  using  official  property  or  creating  an  appearance  of 
partiality  or  impropriety.  As  noted  below,  other  regulations  permit  CO's  to  use 
official  property  in  support  of  charitable  organizations. 
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8513  GAMBLING 

Gambling  is  generally  not  allowed  for  DOD  employees  on  duly  or  on 
federal  property.  JER  2-302.  The  rule  makes  an  exception  for  private  wagers  in 
living  quarters,  based  on  personal  relationships,  provided  that  the  wagers  do  not 
violate  local  law.  Note,  however,  that  gambling  with  subordinates  may  violate 
Article  133  or  134  of  the  UCMJ,  fay  constituting  fraternization.  The  rules  also  make 
an  exception  for  gambling  activities  conducted  by  organizations  made  up  of  DOD 
members  or  dependents  when  the  gambling  is  only  among  the  members  and  is 
approved  by  the  CO.  Finally,  gambling  by  undercover  law  enforcement  agents  in  the 
line  of  duty  does  not  violate  the  rule. 


3514  SANCTIONS 

Supervisors  may  sanction  violators  of  the  standards  of  conduct  in  a 
number  of  wa3rs.  Althou^  the  federal  regulations  are  limited  only  to  civilians  and 
commissioned  officers,  the  JER  has  made  most  provisions  of  the  ethics  regulations 
iq>plicable  to  enlisted  members  as  well.  JER  l-300(b). 

A  Administrative  sanctions.  Practically  speaking,  most  violations  of  the 
standards  of  conduct  are  not  punished  throu|^  criminal  proceedings  for  a  variety  of 
reasons.  The  most  common  sanction  is  throu^  administrative  sanctions  such  as 
letters  of  reprimand,  poor  marks,  or  removal  from  positions  of  trust  Those 
administrative  tools  provide  an  immediate  means  of  correcting  potential  etfaucs 
problems  before  they  develop. 

B.  Criminal  sanctions.  Althou^  the  regulations  themselves  do  not 
establish  criminal  sanctions,  the  underlying  statutes  do.  5  C.F.R.  §  2635.106.  For 
example,  a  person  who  accepts  outside  compensation  for  performing  official  duties  not 
only  violates  the  regulation,  but  also  violates  18  U.S.C.  §  208  and  is  subject  to 
prosecution. 

C.  Uniform  Code  of  Military  Justice.  In  addition  to  the  specific  ethics 
statutes,  most  violations  of  the  standards  of  conduct  by  militaiy  personnel  may  be 
punished  under  the  UCMJ.  The  JER  is  a  punitive  general  regulation  and  iq>plies  to 
all  military  members  without  further  implementation.  DOD  Directive  5500.7, 
sec.  B.2.a.  Potential  UCMJ  violations  include: 

1.  Misappropriation  (article  121); 

2.  Bribery  and  graft  (article  134); 

3.  False  pretenses  (article  134); 
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4.  Failure  to  obey  (article  92); 

5.  Conduct  unbecoming  (article  133); 

6.  Wrongful  dispositmn  of  government  property  (articles  108, 109); 

7.  Wrongful  appr(q>riation  (article  121); 

8.  Dishonorably  failing  to  pay  debts  (article  134); 

9.  Bad  checks  (artide  134);  and 

10.  False  pretenses  (artide  34). 


3515  HONORARIA 

The  current  prohibition  against  honoraria  contained  in  5  C.F.R  Part 
2636  is  currently  one  of  the  most  dynamic  areas  of  standards  of  conduct  regulations. 
The  regulation  has  been  successfully  challenged  by  the  National  Treasury  Enqployee's 
Union  in  Federal  Circuit  Court.  The  Department  of  Justice  has  filed  an  appeal  with 
the  Supreme  Court,  however,  so  the  issue  is  still  unresolved.  Until  the  matter  is 
settled,  ethics  practitioners  must  remain  familiar  with  the  rules  r^psrding  the  receipt 
of  honoraria  by  fed^al  employees.  The  regulations  wmre  initiated  in  1989  as  a 
reaction  to  excessive  speaking  and  writing  fees  received  by  some  hi^i]y  placed 
government  ofiidals.  The  rules  seek  to  prohibit  qpeaking,  iq>pearanoe,  and  artide 
fees  (which  are  subject  to  abuse),  while  permitting  nonofiensive  income  (such  as 
salaries,  book  royalties,  and  fees  for  artistic  expression).  Therefore,  the  term 
"honoraria"  should  be  construed  narrowly. 

A.  General  standard.  An  individual  may  not  receive  honoraria  while 
serving  as  an  employee  of  the  Federal  Government.  5  C.F.R.  §  2636.201. 

B.  Definitions.  As  always,  when  interpreting  federal  regulations,  the 
definition  of  terms  is  critical. 

1.  Honoraria:  indudes  mon^,  or  anything  of  value,  given  for  an 
appearance,  speech,  or  artide.  5  C.F.R  i  2636.203(a). 

Honoraria  does  not  indude  inddental  itons  such  as  those 
acceptable  under  the  gift  rules  or  copies  of  an  artide,  the  refund  of  actual  expenms 
for  producing  an  artide  or  speech,  witness  fees,  awards,  or  salaries.  In  addition,  it 
does  not  indude  compensation  for  producing  a  series  of  three  or  more  different— but 
related — artides,  speeches,  or  x>peanmoes.  5  C.F.R  i  2636.203(a). 
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3.  Appearance.  Includes  attendance  and  incidental  remarks  at  a 
conference,  meeting,  hearing,  or  othm*  event — not  including  performances,  a 
demonstration  of  skills,  or  a  display.  5  C.FJt  S  2636.203G)). 

For  example,  a  federal  employee  who  receives  compensation 
for  singing  country-western  tunes  at  a  ni^tdub  would  be  making  an 
"appearance”  under  the  rules. 

4.  Speech.  A  speech  is  an  address,  oration,  or  other  oral 
presentation,  but  not  scripted  material  (such  as  theater,  play,  or  religious 
ceremonies).  5  C.F.R.  §  2636.203(c).  Also  note  that  a  q)eedi  dom  not  include  writing 
a  speech  for  presentation  fay  someone  else.  5  C.F.R  i  2636.203(c),  example  4.  Hius, 
a  federal  emplo}^  rendering  Hamlet's  soliloquy  is  not  making  a  "speech"  under  the 
regulations. 


5.  Article.  An  article  is  a  writing,  other  than  a  book  or  a  chapter  of 
a  book,  intended  to  be  published.  It  does  not  include  fiction,  poetiy,  lyrics,  or  8cr4>ts. 
5  C.F.R.  §  2636.203(d). 

6.  Receipt  (as  in  con^pensation).  To  actually  receive  honoraria  means 
that  the  honoraria  was  paid  to  the  employee,  or  paid  to  someone  else  at  the 
employee's  direction.  That  regulatory  definition  does  not  include  situations  where  the 
payment  is  given  directly  to  a  charity,  as  bng  as  the  funds  are  $2,000.00  or  less,  and 
does  not  violate  conflict  of  interest  ndes  or  provide  a  direct  benefit  to  the  employee. 
5  C.F.R.  a  2636.203(e),  2636.204(b).  Note,  though  that  the  funds  directed  to  charity 
by  the  employee  may  still  be  included  in  the  person's  gross  income  under  federal  tax 
law.  Also,  persons  who  are  required  to  file  financial  disclosure  rqports  must  rqxnrt 
to  the  ethics  official  any  payments  to  charity  in  lieu  of  honoraria  that  exceed  $200.00. 
5  C.F.R  §  2636.205. 


3516  NON-FEDERAL  ENTITIES 

A.  Definition.  Non-Federal  entities  include  a  wide  range  of  organizations 
that  provide  charitable,  moral,  dvic,  mitertainment,  and  recreation  support  to 
servicemembers  or  the  public.  'They  indude  military  qpoiuse  organizations,  the  Red 
Cross,  the  American  Bar  Assodation,  the  Girl  Scouts,  and  the  Reserve  Officer's 
Assodation,  among  others. 

B.  Qffidal  partidpation.  DOD  employees  may  be  permitted  to  attmd 
meetings  or  other  functions  as  a  part  of  their  offidal  duties  if  the  8iq)ervi8or 
determines  that  the  attendance  w^d  serve  a  legitimate  Federal  Government 
purpose.  They  may  also  be  authorized  to  partidpate  as  qieakers  or  panel  members. 
JER  3-200.  In  addition,  DOD  members  may  be  detailed  to  serve  as  offidal  liaiamis 
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where  DOD  has  a  significant  and  continuing  interest  that  may  be  served. 
JER  3-201.  Members,  however,  may  not  receive  any  pa3mient  for  pmforming  official 
duties,  and  may  generally  not  serve  in  a  management  position  with  the  non-Federal 
entity.  JER  3-202. 

C.  Nonofficial  participation.  In  off-duty  time,  a  federal  employee  may 
freely  participate  in  non-Federal  entities,  provided  that  the  participation  is  not 
within  the  scope  of  official  duties  and  the  emplo3ree  does  not  take  official  action  in 
any  matter  in  which  the  employee  is  an  active  participant.  JER  3-300. 

D.  Official  Bi^pport  of  non-Federal  entities.  A  unit  may  support  n(m- 
Federal  organizations  for  a  number  of  proper  and  ethical  considerations— such  as 
supporting  the  local  community,  maintaining  good  public  relations,  enhancing  morale, 
or  assisting  worthy  charities.  The  restrictions  imposed  on  support  to  outside 
organizations  are  intended  to  ensure  that  support  is  provided  in  an  equitable  and 
nondiscriminatoiy  manner. 

1.  A  unit  may  sponsor  an  event  only  when  the  activity  is  not  a 
business  function  of  the  civilian  entity,  the  event  is  relevant  to  the  mission  of  the  unit 
(including  maintaining  morale),  and  tiie  entity  is  recognized  or  approved  for  the 
puipose.  JER  3-208. 

2.  Units  may  endorse  or  support  fund-raisers  only  when  th^  involve 
the  Combined  Federal  Campaign  (CFC),  emergency  and  disaster  appeals  approved 
by  the  Office  of  Personnel  Management  (0PM),  or  service  relief  funds.  JER  3-210. 

3.  Units  may  support  the  events  of  a  non-Federal  entity  only  when 
the  event  serves  community  relations,  is  of  interest  to  the  local  civilian  or  military 
community  as  a  whole,  and  the  support  will  not  interfere  with  official  duties  and 
readiness.  In  addition,  a  unit  providing  such  support  to  one  entity  must  provide  like 
support  to  other  similarly  situated  organizations.  Finally,  the  entity  may  only  charge 
a  reasonable  admission  to  the  event.  JER  3-211. 

4.  The  JER  authorizes  CO's  to  permit  their  members  to  use  some 
federal  resources  in  support  of  non-Federal  entities.  JER  3-305a.  Specifically,  a  CO 
may  authorize  the  occasional  use  of  telephone  ^tems,  on  a  not-to-interfere  with 
official  duty  basis.  Also,  a  CO  may  authorize  the  use  of  office  equipment,  libraries, 
and  so  forth,  as  long  as  the  entity  is  not  a  prohibited  source.  Hie  use  must  serve  a 
legitimate  public  interest  or  enhance  the  professional  development  of  the  employee, 
occur  only  during  personal  time,  and  not  interfere  with  official  duties.  In  no  event, 
however,  may  personnel  use  clerical  or  staff  personnel  to  support  a  non-Federal 
entity,  nor  may  they  use  copiers.  JER  3-305b.  The  use  of  the  command  secretary 
to  photocopy  newsletters  for  the  spouse’s  dub  would  be  a  dear  violation  of  the 
regulations. 
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5.  Notwithstanding  all  of  the  foregoins^  militaiy  relationships  with 
certain  organizations— such  as  the  USO,  the  CFC,  and  Uie  Red  Cross— are  governed 
by  spediic  regulations  or  statutes.  See  JER  3-212  for  additional  information. 


3517  TRAVEL  BENEFITS 

A.  Acceptance  of  travel  from  non-Federal  sources.  Personnel  may  accept 
ofEidal  travel  from  non-Federal  sources  in  connection  with  their  attendance  in  an 
official  capacity  at  a  meeting  or  similar  event  in  accordance  with  31  U.S.C.  §  1353. 
However,  personnel  may  not  accept  cash  payments  on  behalf  of  the  Federal 
Government.  JER  4-100. 

B.  Acceptance  of  incidental  benefits.  JER  4-200. 

1.  Any  benefit,  such  as  frequent  flyer  miles,  that  a  federal  enq>lq7ee 
receives  as  a  result  of  official  travel  becomes  government  properly  and  must  be  ui^ 
in  connection  with  official  travel.  The  best  use  of  the  benefits  is  to  purchase 
additional  official  travel,  althou^  th^  may  also  be  used  for  ticket  upgrades. 
Personnel  may  use  the  government  frequent  flyer  mileage  to  upgrade  to  business 
class,  but  not  to  the  hipest  class  of  seat  available  on  the  fli^t  because  of  the 
appearance  of  impropriety.  JAG13  memo  dated  10  Dec  93. 

2.  If  the  travel  benefits  firom  a  non-Federal  source  cannot  be  used 
for  official  purposes,  then  they  must  be  treated  and  handled  as  a  gift.  For  example, 
frequent  flyer  miles  on  account  when  the  member  leaves  active  duty  may  not  be  used 
by  the  departing  member  without  violating  U.S.  law,  therefore,  the  mileage  must  be 
declined  in  accordance  with  5  C.F.R.  §  2635. 

3.  Many  airlines  provide  free  tickets  to  persons  "bumped"  firom 
overbooked  flints  or  persons  who  voluntarily  surrender  their  tickets  in  lieu  of  later, 
less-crowded  flights.  When  a  member  receives  free  tickets  for  surrendering  a  seat 
on  an  overbooked  flight,  the  member  may  use  the  tickets  for  personal  travel  as  long 
as  the  delay  incurred  was  on  the  member's  own  time  and  not  on  duty  time.  If  the 
delay  was  on  government  time,  the  tickets  become  the  property  of  the  U.S. 
Government. 


3518  CONFUCrrS  OF  INTEREST  -  18  U.S.C.  1 208;  JER  5-800 

A  Financial  conflicts  of  interest.  18  U.S.C.  208  and  JER  5-300  provide 
that  DOD  employees  may  not  participate  personally  and  substantially  in  a  particular 
matter  in  which  they  have  a  private  finandal  interest  if  the  particular  matter  will 
have  a  direct  and  predictable  effect  on  that  interest  Members  may  seek  a  waiver 
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from  the  strict  application  of  18  U.S.C.  §  208  and  its  accompanying  regulations  in 
cases  where  the  financial  interests  are  so  minor  or  attenuated  as  to  present  little 
actual  conflict  of  interest  with  official  duties.  SECNAVINST  5370.2;  JER  5-302. 

B.  Representing  others 

1.  Employees,  other  than  enlisted  personnel,  may  not  act  as  an  agent 
or  representative  for  anyone  in  any  matter  that  involves  the  United  States  as  a  party, 
or  in  which  the  United  States  has  a  direct  and  substantial  interest.  18  U.S.C.  §  205. 
The  types  of  matters  in  which  representation  are  barred  include:  judicial  or  other 
proceedings,  applkations,  requests  for  rulings  or  other  detmminations,  contracts, 
claims,  controversies,  investigations,  charges,  accusations,  arrests,  or  other  mattmrs. 

2.  The  law  does  provide  some  exceptions  to  the  general  ban. 
Specifically,  the  law  does  not  bar  employees  from  giving  testimony  under  oath; 
representing  another  person  in  a  disdplinaiy,  loyalty,  or  other  administration 
proceeding;  or  representing  family  members  or  an  estate  in  which  the  employee  is  the 
fiduciary.  18  U.S.C.  §  205;  JER  5-403. 

C.  Civil  office.  JER  5-407.  Officers  on  active  duty  may  not  hold  dvil  office 
unless  expressly  authorized  by  law;  however,  officers  may  serve  on  a  nonpartisan 
basis  on  an  independent  school  board  provided  the  school  board  is  located  wholly  on 
military  property.  10  U.S.C.  §  973. 

D.  Commercial  dealings.  JER  5-409.  In  general,  persoimel  may  not  solicit 
or  make  solicited  sales  to  junior  persoimel,  on  or  off-duty,  except  in  a  few  strictly 
limited  circumstances.  Specifically: 

1.  The  sale  or  lease  of  noncommercial  personal  or  real  property  in 
the  absence  of  intimidation  or  coercion; 

2.  oormnerdal  sales  solicited  or  made  in  a  retail  establishment 
during  off-duty  employment;  and 

3.  sales  made  because  the  junior  approached  the  senior  and 
requested  the  sale,  absent  coercion  or  intimidation. 


3519  POUnCAL  ACnvmES 

A.  Reference:  DOD  Dir.  1344.10,  Subj:  POLITICAL  ACnVITIES  BY 
MEMBERS  OF  THE  ARMED  FORCES  ON  ACTIVE  DUTY 
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B.  General  policies  and  limitations 

1.  Members  on  active  duty  are  encouraged  to  take  advantage  of  their 
rights  as  citizens,  subject  only  to  the  limitations  necessaiy  to  protect  good  order  and 
discipline  and  ensure  that  the  U.S.  military  remains  an  apolitical  defender  and 
protector  of  the  Constitution  of  the  United  States. 

2.  Therefore,  military  members  may  engage  in  private  political 
activity  not  involving  partisan  politics.  Th^  may  not,  however,  participate  in 
partisan  politics,  including  management  of  campaigns  or  conventions,  making 
flnmpaign  contributions  to  another  member  of  the  armed  forces  or  employees  of  the 
Federal  Government,  or  becoming  a  candidate  for  civil  office.  The  law,  however,  does 
provide  some  exceptions  to  the  ban  on  campaigning  for  office.  Enlisted  members  may 
seek  and  hold  nonpartisan  dvil  offices— such  as  a  notary  public  or  member  of  the 
school  board,  neig^bborhood  planning  commission,  or  similar  local  agency — as  long  as 
it  is  in  a  private  capacity  and  does  not  interfere  with  military  duties.  In  addition. 
Reserve  members  not  on  extended  active-duty  may  hold  dvil  office  as  long  as  it  is 
in  a  private  capadty  and  does  not  interfere  with  the  performance  of  militaiy  duties. 

C.  PemniMible  political  activities.  Members  may  engage  in  a  number  of 
political  activities.  Specifically,  a  member  may: 

1.  Register,  vote,  and  express  personal  opinion  in  a  private  capadty; 

2.  encourage  others  to  exerdse  their  vote  (as  long  as  it  is  not  an 
attempt  to  influence  or  interfere  with  the  mitoome  of  an  election); 

3.  join  political  dubs  and  attend  meetings  (as  long  as  member  is  not 

in  uniform); 

4.  serve  as  an  election  offidal  with  Secretarial  approval; 

5.  sign  petitions  for  specific  legislative  action  or  to  nominate  a 
candidate  (as  long  as  it  does  not  require  partisan  activity  and  is  done  as  a  private 
dtizen); 

6.  write  letters  to  the  editor; 

7.  make  contributions  to  political  organizations,  subject  to  the  certain 

limits;  and 

8.  display  a  political  sticker  on  the  member's  private  vehide. 
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D.  Prohibited  political  acdvities.  In  order  to  prevent  the  militaxy  from 
become  politicized,  military  members  are  not  allowed  to: 

1.  Conduct  any  political  activity  while  in  uniform; 

2.  use  official  authority  to  influence  or  interfere  with  elections; 

3.  poll  members  of  the  armed  forces  (18  U.S.C.  §  596); 

4.  be  a  candidate  for  civil  office,  except  as  noted  above; 

5.  actively  participate  in  partisan  political  activities— such  as 
publishing  partisan  political  articles,  participating  in  partisan  political  management 
or  flampiiignB,  making  public  speeches  in  the  course  of  partisan  campaigns,  malring 
or  soliciting  contributions  from  or  to  other  servicemembers  or  civilian  officers  or 
employees  of  the  United  States  for  promoting  a  political  cause  or  otgective; 

6.  use  contemptuous  words  against  the  officeholders  described  in 
Article  88  of  the  UCMJ; 

7.  display  a  large  political  sign,  baimm*,  or  poster  on  the  hq)  or  side 
of  a  private  vehicle;  or 

8.  join  in  an  effort  to  provide  transportation  to  polls  if  organized  hy 
partisan  activity. 

E.  Relationship  to  first  amendment  righta.  The  Supreme  Court  has 
consistently  upheld  the  foregoing  and  related  regulations  against  challenges  that  the 
regulations  unduly  restrict  the  First  Amendment  ri^ts  of  SCTvicemembers.  See  Greer 
V.  Spook,  424  U.S.  828  (1976);  Ethredge  v.  HaU,  996  F.2d  1173  (11th  Cir.  1993). 


3520 


FINANCIAL  DISCLOSURE  R 


D4UI 


RTS 


A.  Reference:  JER,  chapter  7;  5  C.F.R  2634. 

B.  Public  financial  disclosure  reports  (SF-278).  The  purpose  of  the  public 
financial  disclosure  report  system  is  to  uncover  actual  or  potential  conflicts  of  interest 
involving  senior  government  officials  and  to  ensure  public  confidence  in  the  integrity 
of  government.  5  C.F.R.  §  2634.104. 

1.  Only  senior  personnel  are  required  to  file  the  public  financial 
disclosure  report.  Specifically,  officers  in  paygrade  0-7  or  above,  civilian  presidential 
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appointees,  members  of  the  Senior  Executive  Service,  and  persons  who  are  GS-15  or 
above,  need  to  file  the  report.  JER  7-200.a.;  5  C.F.R  §  2634.202. 

2.  Filing  deadline.  The  report  must  be  filed  within  thirty  days  of 
assuming  the  covered  position.  If  the  report  is  late,  the  employee  must  pay  a  late 
filing  fee  of  $200.00.  JER  7-203;  5  C.F.R.  §  2634.201. 

3.  Contents.  In  the  report,  the  employees  must  generally  list  their 
finsndal  interests  and  holdings  over  $1,000.00.  JER  7-204;  5  C.F.R.  §  2634.301  - 
5  C.F.R  4  2634.501.  The  regulations  are  extremely  detailed  regarding  the  specific 
interests  that  must  be  disclosed. 

4.  Procedure.  The  employee  initially  submits  the  report  to  the 
supervisor,  who  reviews  it  for  apparent  conflicts  of  interest.  The  siq>ervisor  then 
forwards  the  report  to  the  ethics  counselor,  who  reviews  the  report  for  completeness 
and  conflicts.  If  the  counselor  detects  conflicts,  the  counselor  notifies  the  employee. 
The  employee  may  respond  by  challenging  the  determination  of  conflict,  or  may  apply 
the  counselor's  advice  to  resolve  the  conflict  of  interest.  The  counselor  then  forwards 
the  report  to  the  Agency  Ethics  Official  for  review.  The  report  ultimately  ends  up  on 
file  for  six  years,  although  it  may  be  forwarded  to  the  Office  of  Government  Ethics. 
The  reports  are  available  for  public  inspection  upon  request.  JER  7-206;  5  C.F.R 
§  2634.602  -  5  C.F.R.  §  2634.605. 

C.  Confidential  financial  disclosure  reports  (SF-45Q).  The  purpose  of  the 
confidential  financial  disclosure  report  is  to  uncover  actual  or  potential  conflicts  of 
interest  regarding  government  officials  involved  in  procurement  matters  or  in 
particular  positions  of  trust,  other  than  those  required  to  file  public  reports.  5  C.F.R 
$  2634.901. 


1.  Those  who  must  file  the  confidential  report  include  CO's  of  Navy 
shore  installations  with  500  or  more  militaiy  or  civilian  personnel  and  CO's  of  all 
Army,  Air  Force,  and  Marine  Corps  installations,  bases,  air  stations,  or  activities.  In 
addition,  the  report  must  be  filed  by  other  employees,  GS-15  or  0-7  and  below,  who 
participate  personally  and  substantially  in  contracting  or  procurement,  licensing, 
auditing  non-Federal  entities,  or  other  activities  with  a  direct  and  substantial 
financial  impact  on  non-Federal  entities,  and  those  who  are  determined  fay  their 
supervisor  to  be  in  a  position  requiring  disclosure  to  avoid  actual  or  apparent  conflicts 
of  interest  People  who  would  otherwise  be  required  to  file  the  rqxnt  may  be 
exempted  fay  the  agency  designee  if  that  senior  official  determines  that  the  report  is 
not  necessary  to  preclude  conflicts  of  interest  or  to  protect  the  integrity  of  the 
government  JER  7-300.a.;  5  C.F.R  §§  2634.9045,  2634.905. 
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2.  Filing  deadline.  The  report  must  be  filed  within  thirty  da3rs  of 
assuming  the  covered  position.  In  addition,  an  annual  report  must  be  filed  by 
November  30  of  each  year.  JER  7-303;  5  C.F.R.  §  2634.908. 

3.  Contents.  In  the  report,  the  employees  must  list  their  financial 
interests  and  holdings  over  $1,000.00.  JER  7-304;  5  C.F.R  §  2634.907. 

4.  Procedure.  The  procedure  for  the  confidential  reports  is  generally 
the  same  as  for  the  public  reports.  The  primaiy  difference  is  that  the  report  is  not 
normally  available  to  the  Office  of  Government  Ethics.  Further,  the  reports  are 
exempt  firom  disclosure  to  the  public  and  are  protected  by  tlie  Privacy  Act. 
JER  7-306  to  7-308. 

5.  Statue  reports.  Ethics  counselors  are  required  to  file  a  status 
report  with  the  Agency  Ethics  Official  not  later  than  December  15  evmy  year.  The 
report  must  provide  the  number  of  individuals  required  to  file  a  confidential  financial 
report  and  the  number  of  those  persons  who  had  not  filed  as  of  November  30. 


3521  SEEKING  OTHER  EMPLOYMENT 

A.  Reference:  JER,  chapter  8 

B.  General  tuIcb 

1.  All  members,  including  enlisted  members,  may  not  participate  in 
matters  in  which  they,  their  family,  or  an  entity  thqy  are  seeking  employment  from, 
have  a  financial  interest.  JER  8-200. 

2.  During  a  procurement,  a  procurement  official  may  not  discuss  or 
negotiate  employment  with  one  of  the  competing  contractors.  JER  8-300; 
FAR  3.104-6.  The  only  exceptions  to  that  rule  are  when  the  procurement  official  b^ 
left  the  Federal  Government  service,  has  been  recused  firom  the  procurement,  or 
whose  only  communication  with  the  competitor  has  been  to  reject  the  offer  of 
employment. 

C.  Reporting  employment  contacts.  JER  8-400;  10  U.S.C.  §  2397a.  Any 
militaiy  officer  of  paygrade  0-4  or  above,  or  civilian  employee  GS-11  or  above,  who 
performed  a  procurement  function  involving  a  defense  contractor  who  received  at 
least  $25,000.00  in  DOD  business,  and  who  is  subsequently  contacted  by  that  defense 
contractor  about  future  employment,  must  report  the  fact  of  the  contact  in  writing  to 
the  appropriate  supervisor.  The  report  must  include  the  names  of  the  government 
officer  or  employee  and  the  contractor  involved,  as  weU  as  the  date  of  the  contact  and 
a  description  of  what  happened.  In  addition,  the  federal  official  involved  must  submit 
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a  written  statement  disqualifying  the  officer  firom  any  procurement  fiinction  involving 
that  contractor  until  such  time  as  the  employment  negotiations  have  ceased  without 
a  hire. 


3622  POST-EMPLOYMENT  RESTRICTIONS 

A.  References 

1.  JER,  chapter  9 

2.  5  C.F.R  2641. 

B.  Purpose.  Federal  r^ulations  impose  a  number  ofrestrictions  on  federal 
employees  after  thqy  leave  the  govemmmit  sorvice.  The  r^julations  seek  to  avmd  the 
possibility  that  an  employer  could  appear  to  make  unfair  use  of  an  employee's  prior 
government  service  and  affiliations.  At  the  same  time,  thqy  seek  to  avmd  undufy 
restricting  the  ability  of  persons  to  move  bade  and  forth  between  government  and  the 
private  sector. 

C.  Rfistrictions  on  post-government  employment.  JER  9-300,  18  U.S.C. 

§207. 


1.  No  former  employee  may  attempt  to  influence  the  government  on 
a  matter  involving  qiedfic  parties  in  which  the  employee  partidpated  personally  and 
substantially  as  a  government  emplcqree  and  in  which  the  United  States  is  a  party 
or  has  a  direct  and  substantial  interest  This  is  a  lifetime  restriction. 

2.  For  two  years,  a  formm*  employee  may  not  rqneeent  another 
pmaon  before  the  govemmmit  in  an  attempt  to  influence  the  government  in 
connectfen  with  a  matter  that  was  pending  under  the  former  mnployee's 
responsibility. 

3.  For  one  year,  a  former  employee  may  not  represent  another  with 
regard  to  any  ongoing  treaty  or  trade  n^tiations  in  which  the  former  enq>ioyee 
partidpated. 


4.  For  one  year,  a  former  senior  employee,  such  as  an  0-7  or  above, 
may  nd  r^resent  another  before  the  former  employee's  agmey  in  coimection  with 
seeking  offidal  action. 
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5.  Military  offioers  may  not  represent  others  in  the  sale  of  anj^thing 
to  the  Federal  Government  throng  the  department  in  which  thsy  hold  retired  status 
for  a  period  of  two  years.  18  U.S.C.  §  281a;  JER  9-700.  Th^  may,  however, 
represent  themselves.  JER  9-700. 


3523  TRAINING  REQUIREMENTS 

All  DOD  employees  must  receive  initial  ethics  training  within  90  dajrs 
of  entering  on  duly.  JER  11-301.  In  addition,  all  employees  who  file  an  SF-278  or 
an  SF-450,  contracting  officers  and  procurement  officials,  shall  receive  ethics  training 
every  year.  JER  11-302.  The  training  must  last  at  least  one  hour,  and  must  be 
conducted  by  a  qualified  person.  A  qualified  person  is  someone  who  either  serv^  as 
an  agency  ethics  official,  is  an  employee  of  the  Office  of  Government  Ethics,  or  who 
is  determined  by  the  agency  to  be  sufficiently  familiar  with  the  statutes  and 
regulations  to  respond  to  routine  questions  during  training  The  training  must 
include,  at  a  tninimum,  a  review  of  Part  I  of  Executive  Order  12674,  Principles  of 
Ethical  Conduct  for  Government  Officers  and  Employees  (JER  12-100);  and  5  C.F.R. 
Part  2635  (JER  2-100)  and  the  JER  itself. 


3524  FUND-RAISING 

A.  Bfifeienoes 

1.  DODDIR  5035.1,  Sulg:  FUND-RAISING  WITHIN  THE 
DEPARTMENT  OF  DEFENSE 

2.  SECNAVINST  5340.2,  Subj:  FUND-RAISING  AND 

SOUCITATION  OF  PERSONNEL  MILITARY  AND  CIVILIAN, 
IN  THE  NAVY  DEPARTMENT;  RESPONSIBILITY  FOR 

3.  SECNAVINST  4001.2,  Subj:  ACCEPTANCE  OF  GIFTS 

4.  SECNAVNOTE  5340 

B.  General  policies 

1.  Preferential  treatment.  Command  support  of  fimd-raising 
activities  must  not  involve  or  create  an  iq)pearanoe  of  preferential  treatment  fin*  any 
organization  or  person.  If  one  organization  is  afforded  support,  the  command  murt 
be  prepared  to  give  similar  support  to  similarly  situated  organizations.  This  policy 
does  not  apply  to  fund-raising  support  for  the  CFC,  Navy  and  Marine  Corps  Relief, 
a  disaster  iq)peal  approved  by  0PM,  or  an  approved  Ol3rmpic  event. 
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2.  DOD  policy  prohibits  government  participation  in  events  deariy 
^nsored  by,  or  conducted  for  the  benefit  of,  commerdal  interests. 

3.  Unless  authorized  by  the  Secretaiy  of  the  Navy,  personnel  may 
not  solidt  contributions  for  Department  of  the  Navy  organizations  or  augment 
appropriated  funds  through  outside  resources.  For  example,  commands  are  not 
permitted  to  seek  donations  fix>m  local  merchants  for  a  commsmd  holiday  party. 

4.  Voluntariness.  Where  solidtation  for  charity  is  authorized,  fund¬ 
raisers  must  ensure  that  requests  are  made  in  an  environment  and  manner  which 
ensures  that  contributions  are  in  fact  voluntary.  Any  actions  that  do  not  allow  firee 
choices  or  create  the  appearance  that  servicemembers  do  not  have  a  firee  choice  to 
give  any  amount,  or  not  to  give  at  all,  are  prohibited.  The  coerdve  practices 
prohibited  by  this  rule  indude: 

a.  Supervisoiy  solidtation  of  supervised  employees; 

b.  setting  100%  partidpation  goals,  mandatory  personal  dollar 

goals,  or  quotas; 

c.  providing  or  using  contributor  lists  for  purposes  other  than 
the  routine  collection  and  forwarding  of  contributions  and  pledges  or,  in  the 
alternative,  developing  or  using  noncontributor  lists;  and 

d.  counseling  or  grading  individual  service  personnel  or 
dvilian  employees  about  their  failure  to  contribute  or  about  the  size  of  their  donation. 

C.  Qn-the-iob  solicitations  for  the  Combined  Federal  Campaign. 
Servicemembers  have  the  opportunity  through  a  sin^e  on-the-job  solicitation  to 
make  voluntary  contributions  to  such  charitable  health  and  welfare  agendes  within 
the  local  CFG  as  they  wish  to  support.  Such  solidtations  must  be  conducted  in  strict 
conformity  with  guidelines  published  annually. 

D.  Off-the-job  solicitations.  An  instaUation  commander  may  authorize 
voluntary  agendes  to  solidt  at  private  residences  or  family  quarters  located  in 
unrestricted  areas  of  the  base  as  long  as  similarly  situated  agendes  are  afforded  the 
same  privileges.  In  addition,  charitable  agendes  may  be  permitted  to  engage  in 
limited  solidtation  at  public  entrances  car  concomses  of  federal  buildings  or 
installations  that  are  normally  open  to  the  public.  Collection  boxes  for  purely 
voluntaiy  donations  of  goods  may  be  placed  in  work  spaces  and  offices.  Federal 
employees  may  not  conduct  solidtations  while  on  duty,  however,  or  in  any  offidal 
capadty.  Further,  th^  may  not  allow  the  use  of  their  titles,  grades,  or  positions  to 
support  fund-raising  for  any  private  organization. 
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£.  Naw-Marine  Corps  Relief  Drive.  The  Secretary  of  the  Navy  publishes 
the  "Navy-Marine  Corps  Relief  Society  Annual  Call  for  Contributions"  and 
specifically  establishes  the  guidelines  und^  which  the  campaign  is  to  be  conducted. 

F.  Fund-raisers  conducted  bv  Morale.  Welfare,  and  Recreation  (MWR) 
activities.  Fund-raising  events  may  be  held  in  support  of  MWR  activities  provided 
that  all  members  or  patrons  of  the  sponsoring  MWR  activity  are  authorized  patrons, 
the  activities  are  conducted  entirely  on  federal  property,  the  solicitations  are 
restricted  to  authorized  patrons,  and  ail  proceeds  firom  the  fund-raising  event  are 
used  by  the  sponsoring  MWR  activity  solely  for  the  benefit  of  authorized  patrons. 
Strict  limitations  apply  to  use  of  golf  courses  and  bowling  alleys  for  fund-raising. 

G.  Other  fund-raising  activities.  Service  public  affairs  manuals  authorize 
participation  in  limited  public  fund-raising  events:  (a)  militaiy  support  organizations 
(e.g.  USO);  (b)  local,  community-wide  programs  (e.g.  volunteer  fire  departments, 
rescue  units,  or  youth  activity  funds);  and  (c)  the  Olympic  and  Pan  American  Games. 


FRAUD,  WASTE,  AND  ABUSE 
HOTLINE  COMPLAINTS  AND  WHISTLEBLOWERS 

3525  REFERENCES 

A.  SECNAVINST  5430.92A,  Subj:  ASSIGNMENT  OF 

RESPONSroiLITIES  TO  CX)UNTERACT  FRAUD,  WASTE,  AND 
RELATED  IMPROPRIETIES  WITHIN  THE  DEPARTMENT  OF  THE 
NAVY 

B.  SECNAVINST  5370.5A,  Subj:  DOD  /  NAVY  HOTLINE  PROGRAM 

C.  SECNAVINST  5370.2J,  Subj:  STANDARDS  OF  CONDUCT  AND 
GOVERNMENT  ETHICS 

D.  MCO  7510.4A 


3526  NAVAL  INSPECTOR  GENERAL  (NAVINSGEN) 


The  NAVINSGEN  is  the  focal  point  for  aU  DOD-referred  and  Navy 
Hotline  allegations.  The  NAVINSGEN  receives  the  allegations  and  tasks  appropriate 
naval  organizations  with  conducting  investigations. 
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3527  INVESTIGATION 

Substantive  allegations  referred  through  the  DOD  or  Navy  Ifotline 
Programs  are  normally  examined  within  the  traditional  chain  of  command  structure. 
Navy  organizations  tasked  with  examining  hotline  allegations  must  comply  with  the 
responsibilities  q;>eci£ied  in  SECNAVINST  5370.5A  and  pertinent  local  directives. 
The  completed  results  of  such  examinations  are  reported  to  NAVINSGEN  via  the 
chain  of  command  which  reviews  the  reports  to  ensure  full  compliance,  directing 
corrective  action  when  appropriate.  Commanders  must  ensure  that  standards  of 
independence,  completeness,  timeliness,  and  accountability  are  met. 

A.  Independence.  In  all  matters  relating  to  an  investigation,  the  individual 
or  the  organization  performing  the  inquiry  must  be  completely  independent  and 
impartial  in  iq)pearanoe  as  well  as  in  fact.  As  a  starting  point,  tiie  persons  selected 
to  conduct  an  investigation  must  be  outside  of  the  organization  or  opm*ation  specified 
in  the  complaint. 

B.  Completeness.  Reports  must  thorou£^i]y  address  all  relevant  aspects  of 
the  investigation.  Althou^  reports  should  be  concise,  th^  must  accurately,  k^cally, 
and  completely  address  all  relevant  facts,  actions  taken,  and  recommendations. 

C.  Timeliness.  Investigations  must  be  conducted  within  the  time  limits 
specified  in  paragraph  7  of  SECNAVINST  5370.5A.  If  the  time  limits  for  meeting  the 
completion  report  deadline  to  NAVINSGEN  cannot  be  met,  the  investigator  must 
promptly  notify  NAVINSGEN  in  accordance  with  paragraph  7. 

D.  Accountahilitv.  Commandere  are  responsible  for  holding  their 
subordinates  accountable  for  their  actions  and  correcting  ^temic  faults.  An  SJA 
will  often  be  called  on  to  advise  a  CO  regarding  the  lawfulness  of  proposed  remedial 
actions  and  the  appropriateness  of  disciplinaiy  action.  Measures  may  be  educational, 
corrective,  administrative,  or  punitive  and  must  always  be  proportional  to  the  act 
The  Defense  /  Navy  Hotline  Completion  Report  shall  contain  a  statement  of  all  action 
taken.  NAVINSGEN  will  not  close  a  case  involving  a  substantiated  allegation  until 
action  is  taken  and  reported. 


3528  GENERAL  PROVISIONS 

A  Retention  of  documents.  All  working  papers  and  files  (excluding 
personal  notes  of  a  criminal  investigator)  resulting  firom  the  inquiiy  into  the  hotline 
complaint  will  be  retained  at  the  originating  activity  for  two  years  following  closing 
action  by  the  tasking  activity.  Such  papers  and  files  are  to  be  made  available 
immediately  upon  request  of  DOD  or  Navy  auditors,  inspectors,  or  investigators. 
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B.  Reference  to  the  JAG  Manual.  In  addition  to  adhering  to  the  prescribed 
investigative  standards,  personnel  charged  with  the  conduct  of  a  hotline  examination 
may  refer  to  the  JAG  Manual  as  the  Navy's  standard  guideline  for  conducting  an 
inquiry  or  investigation.  The  checklists  and  general  information  in  that  chapter  of 
this  Deskbook  may  likewise  be  helpful. 

C.  Informants.  Informants  under  the  DOD  and  Navy  Hotline  Programs  are 
assured  confidentiality  to  encourage  full  disclosure  of  information  without  fear  of 
reprisal.  Normally,  hotline  users  are  encouraged  to  identify  themselves  so  that 
additional  facts  can  be  obtained  if  necessary.  To  protect  the  identity  of  DOD  and 
Navy  Hotline  users  who  have  been  granted  confidentiality  to  the  maximum  extent 
possible,  NAVINSGEN  shall  be  the  point  of  contact  when  such  identity  is  required 
by  the  investigator  assigned  to  conduct  that  examinatioiL  In  those  ins^ces  where 
NAVINSGEN  discloses  the  source,  the  identity  shall  be  protected  to  the  utmost  of  the 
investigator's  capabilities. 

D.  Program  publicity.  Commands  are  required  to  provide  the  widest 
dissemination  of  the  Hotline  Programs  within  their  areas  of  responsibility.  To  assist 
in  this  effort,  hotline  posters  are  available  through  the  Naval  Publications  and  Forms 
Center. 

E.  Reporting.  Reporting  instances  of  suspected  fraud,  waste,  or  abuse  is 
the  responsibility  of  all  naval  personnel.  Toll-free  numbers  are  available  to  report 
suspected  violations.  Those  numbers  are  1-800- 

1.  424-9098  (DOD); 

2.  424-5454  (GAO); 

3.  533-3451  (DON) 

(also  use:  DSN  288-6743  for  DON;  DSN  224-2172  for  USMC IG); 

4.  356-3464  (NAVSEA  IG); 

5.  424-9071  (DOT  IG); 

6.  538-8429  (USAF);  and 

7.  446-9000  (USA). 
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3629  WHISTLEBLOWING 

Whistleblowing  is  the  lawful  disclosure  to  the  Special  Counsel,  an 
Inspector  General,  agency  officials  or  othm,  of  infonnatum  whidi  the  disdoser 
reasonably  believes  evinces  the  following  types  of  wrongdoing: 

A.  A  violation  of  any  law,  rule,  or  regulation;  or 

B.  gross  mismanagement,  a  gross  waste  of  funds,  an  abuse  of  authority,  or 
a  substantial  and  qpedfic  danger  to  public  health  or  safety. 


3530  PROHIBITED  PERSONNEL  PRACTICES 

Federal  agency  heads,  managma,  siq)erviBors,  and  personnel  officials  are 
responsible  for  complying  with  and  enforcing  civil  service  laws,  rules,  and  regulations. 
In  addition,  th^  are  required  to  prevent  prohibited  personnel  practices  and  rqnisals 
for  whistleblowing.  Specific  prohibited  personnel  practices  include  situations  whme 
supervisors: 

A.  Discriminate  based  on  race,  color,  religion,  smc,  national  origin,  age, 
handicapping  condition,  marital  status,  or  political  affiliation; 

B.  solicit  or  consider  employment  recommendations  based  on  factors  other 
than  personal  knowledge  of  record  of  job-related  abilities  or  characteristics; 

C.  coerce  the  political  activity  of  any  person; 

D.  deceive  or  willfully  obstruct  any  person  firom  competing  for  enq>logmient; 

E.  influence  any  person  to  withdraw  fironi  competition  for  any  position  to 
improve  or  iivjure  the  employment  prospects  of  any  person; 

F.  give  unauthorized  preference  or  advantage  to  any  person  to  improve  or 
iqjiue  the  employment  prospects  of  any  particular  emploj^  or  qn>lican^ 

G.  engage  in  nepotism  (hire  or  promote  or  advocate  the  hiring  or  promotion 
of  relatives  within  the  same  agency  conqwnent); 

H.  take  or  threaten  to  take  a  personnel  action  against  an  enq>loyee  for  any 
disclosure  of  information  which  the  employee  reasonably  believes  evidmices  a 
violation  of  law,  rule  or  regulation,  or  gross  mismanagement,  a  gross  waste  of  ftmds, 
an  abuse  of  authority,  or  a  substantial  and  specific  danger  to  public  health  or  safe^ 
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I.  take  or  threaten  to  take  a  personnel  action  against  an  employee  for  the 
exercise  of  an  appeal  rig^t; 

J.  discriminate  based  on  personal  conduct  which  is  not  adverse  to 
on-the-job  performance  of  the  employee,  applicant,  or  others;  or 

K.  violate  any  law,  rule,  or  regulation  which  implements  or  directly 
concmms  the  merit  qrstem  principles. 


3531  THE  OFFICE  OF  SPECIAL  COUNSEL  (OSC) 

The  OSC  is  an  independent  investigative  and  prosecutorial  agency 
created  to  protect  employees,  former  en^ployees,  and  s^plicants  for  en4>loyment  firom 
prohibited  personnel  practices,  particularly  reprisal  for  whistleblowing.  The  OSC 
serves  as  a  conduit  between  a  federal  employee  whistleblower  and  the  affected  agency 
by  referring  information  of  wrongdoing  to  the  agency  while  affording  anoiymity  to 
the  employee.  The  OSC  is  not  authorized  to  conduct  the  actual  investigatian  of 
whistleblowing  disclosures,  but  may  require  the  concerned  agency  to  investigate  and 
r^rt  the  results  of  the  investigation  for  transmittal  to  the  Presidmit,  Congr^,  and 
the  employee. 

A.  OSC  responsibilitiee.  The  OSC  has  three  basic  areas  of  statutory 
responsibility: 

1.  Providing  a  secure  channel  through  whidi  information  evidencing 
a  violation  of  any  law,  rule,  or  regulation,  or  gross  mismanagement,  a  gross  waste  of 
funds,  an  abuse  of  authority,  or  a  substantial  and  qpedfic  danger  to  laiblic  health  or 
safety  may  be  disclosed  without  fear  of  retaliation  and  without  disclosure  of  identity 
except  with  the  employee's  consent; 

2.  receiving  and  investigating  allegations  of  prohibited  personnel 
practices  and  other  activities  prohibited  by  civil  service  law,  rule,  or  r^pilation  and, 
if  warranted,  initiating  corrective  or  disdplinaxy  action;  and 

3.  enforcing  the  Hatch  Act 

B.  OSC  powers.  OSC  investigators  may  require  evidence  from  federal 
employees,  including  testimony  and  records.  OSC  regulations  are  published  at 
5  C.F.R  Part  1250,  et  aeq. 

C.  Deference  to  agency.  While  the  OSC  is  statutorily  authorized  to 
investigate  allegations  of  age,  race,  or  sex  discrimination,  procedures  and  facilities  for 
investigating  such  complaints  have  already  been  established  in  the  agencies  and  the 
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E<iual  Employment  Opportimity  (Commission.  To  avoid  duplicating  those  procedures, 
the  OSC  normally  defers  a  complaint  involving  discrimination  to  those  agencies 
procedures  rather  than  initiate  an  independent  investigation. 

D.  St^vs.  An  en4)loyee  may  request  the  OSC  to  seek  to  postpone  or  "stay" 
an  adverse  personnel  action  pending  investigation  by  the  OSC.  If  the  OSC  has 
reasonable  groimds  to  believe  that  the  proposed  action  is  the  result  of  a  prohibited 
personnel  practice,  the  OSC  msy  ask  the  Mmrit  Sjystems  Protection  Board  (MSPB)  to 
delay  the  personnel  action  until  an  investigation  can  be  completed. 


3632  HATCH  ACT 

A.  Prohibitions.  The  Hatch  Act  pndiibits  federal  enq>layees  from 
participating  in  certain  political  setivities.  SpedficaUy,  it  prohibits  the  use  of  t^Bcial 
authority  or  influence  to  interfere  with  m  affect  the  result  of  an  electiem.  It  also 
prohibits  taking  an  active  part  in  political  management  or  partisan  ftampsigns.  The 
law  does  not  restrict  an  employee's  rig^t  to  vote  in  any  election,  or  to  publidy  or 
privately  eipress  opinions,  participate  in  nonpartisan  activities,  or  petition  (>ongreas. 
State  and  local  government  employees  vdio  work  in  connection  with  federal  funds  are 
also  subject  to  some  restrictions  on  political  activity. 

B.  Complaints.  Anyone  who  believes  that  a  violation  of  the  Hatdi  Act  has 
occurred  may  file  a  complaint  with  the  OSC  which  will  investigate  and,  if  warranted, 
prosecute  the  offender  for  breaking  the  law.  The  OSC  wfll  also  give  advisoiy  opinions 
as  to  whether  or  not  any  specific  political  activity  an  employee  wishes  to  undertake 
violates  the  law. 


3533  AFTER  AN  OSC  INVESTIGATION 

Following  investigation  of  an  alleged  prohibited  personnel  practioe,  the 
OSC  may  recommend  that  an  agency  take  corrective  action  if  there  is  reason  to 
believe  that  a  prohibited  personnel  practioe  has  occurred,  exists,  or  is  to  be  taken. 
If  the  agency  does  not  take  the  recommended  action  after  a  reasonable  period,  the 
OSC  may  request  the  MSPB  to  order  corrective  action.  The  OSC  may  also  request 
the  MSPB  to  order  disdplinaiy  action  against  an  enqployee  who  commits  a  pndiibited 
personnel  practioe  or  who  violates  dvil  service  laws,  rules,  and  regulations.  The 
charged  employee's  ri^ts  in  such  cases  are  set  forth  in  the  M9*B  r^julations.  A 
complaint  may  be  filed  against  an  employee  for  knowing  and  willful  reftisal  or  failure 
to  comply  with  an  MSPB  order.  Evidence  of  a  criminal  violation  uncovered  during 
any  investigation  is  normally  referred  to  the  DOJ. 
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3534  EMPLOYEE  CONTACT  WITH  THE  OSC 

SECNAVINST  12200.2  provides  that  the  DON  will  oonq)ly  with  the 
merit  system  principles,  oo(q>erate  fully  with  the  OSC's  investigations  of  prohibited 
personnel  practices,  and  conduct  internal  investigations  of  alleged  illegal  or  improper 
conduct  referred  to  the  department  by  the  OSC. 

A.  The  General  Counsel  normally  acts  on  behalf  of  SECNAV  in  these 
matters,  including  obtaining  a  suitable  investigation  of  any  allegations  referred  to  the 
department  for  investigation.  Upon  request,  the  General  Counsel  will  ensure  that 
legal  counsel  is  assigned  to  represent  a  DON  employee  suspected  or  accused  by  the 
OSC  of  committing  a  prohibited  po^nnel  practice  or  illegal  or  improper  act,  when 
the  act  complained  of  was  within  the  scope  of  the  employee's  official  req;K>nsibilities 
and  such  representation  is  considered  to  be  in  the  interests  of  DON.  The  General 
Counsel  may  coordinate  the  assignment  or  use  of  judge  advocates  as  emplqsree 
representatives  with  the  Judge  Advocate  General  (JAG)  or  the  SJA  to  the 
Commandant  of  the  Marine  Corps  (CMC),  as  appropriate. 

B.  The  Assistant  General  Coun^  (Civilian  Personnel)  acts  as  Senior 
Management  Official  in  OSC  matters  and  arranges  the  iq)pointment  of  a  liaison 
officer  to  serve  as  point-of-contact  for  any  OSC  investigation  of  an  emplo}^  at  a 
DON  facility,  base,  or  installation.  Whenever  the  OSC  is  investigating  allegations 
of  improper  or  illegal  conduct  by  a  militaiy  member,  the  Assistant  General  Counsel 
coordinates  the  iqipointment  of  a  judge  advocate  as  liaison  officer.  Thus,  in  any  OSC 
matter,  judge  advocates  mig^t  be  required  to  act  as  liaison  officer  to  the 
investigation;  represent  an  individual  suspected  or  accused  employee;  or  simply  to 
provide  legal  advice  to  an  affected  command. 


3535  WHISTLEBLOWER  FROTECTION 

A.  Reference.  SECNAVINST  5370.7,  Sulg:  MILITARY  WHISTLE¬ 

BLOWER  PROTECTnON 

B.  Policy.  Any  person  who  takes  an  act  of  reprisal  against  a  military 
member  because  the  member  makes  or  prepares  to  make  a  lawfiil  communication  to 
a  Member  of  Congress  or  an  Inspector  General  violates  10  U.S.C.  §  1034  and  is 
subject  to  criminal  sanctions. 

C.  Procedures.  If  a  member  reasonably  believes  that  a  personal  action, 
meaning  any  action  that  may  affect  the  member's  career,  has  been  taken  in  reprisal 
for  making  a  lawful  oommimication  to  Congress  or  the  Inspector  General,  that 
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member  may  file  a  complaint  with  the  DOD  Hotline  at  (800)  424-9096.  The 
appropriate  agenpy  will  conduct  an  investigation,  culminating  in  a  rqport  due  within 
90  da^  of  the  complaint  In  addition,  the  member  may  file  an  applicatioa  with  the 
0[>prqpriate  Board  fixr  the  CoiTection  of  MUitaiyBecorda.  If  the  investigation  finds 
t^  ^e  complaint  is  valid,  the  Secretary  of  the  Military  Departmmit  may  take 
disc^linaiy  action  against  the  wrongdoer  and  msy  order  correction  of  records. 
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MEMORANDUM  FOR  THE  COMMANDING  GENERAL 
Sulg:  OFFER  OF  GIFT 

Ref:  (a)  MCO  4001^ 

End:  (1)  CO,  MCAS,  Iwakuni  Itr  4001  MASD  of  18  Jan  CY 

(2)  Iwakuni  OWC  Itr  of  12  Jan  CY 

1.  By  the  endoeure,  the  Conunanding  Officer,  Marine  Corps  Air  Station,  Iwakuni, 
forwards  a  gift  of  $1,779.90  from  the  kx^  Officers'  Vibres  Chib  for  the  station  Child 
Development  Center.  I  recommend  that  3^  accqit  this  gift  on  behalf  of  the  Marine 
Corps. 

2.  This  gift  was  not  solidted.  The  value  of  the  gift  is  within  your  authority  to 
accept  under  the  reference.  Acceptance  of  this  gift  will  not  result  in  embarrassment 
to  the  Marine  Corps.  The  donor  has  not  placed  any  conditions  on  the  gift  other  than 
using  the  mon^  to  enhance  the  Child  Development  Center.  Acceptance  of  this  gift 
will  not  create  any  expectation  of  redprocal  benefit  for  the  donor.  The  donor  does  not 
do  at  seek  business  with  the  government 

3.  I  recommend  you  accept  the  gift.  Ifyouconcur,  we  will  coordinate  its  dqxwit 
with  CMC  (FD),  notify  the  commander,  and  misure  sends  an  iq[>propriate  letter 
thanking  the  donor. 


Very  reqpectfiilfy, 
S.  J.  ADVOCATE 


CG  Decision: 


^iproved 

Disapproved 
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APPENDIX  B 

SAMPLE  MEMORANDUM  OF  DISQUALIFICATION 


MEMORANDUM  FOR 

Suby.  FINANCIAL  DISCLOSURE  REPORT  (SF-278)  OR  (SF-450) 

Ref:  (a)  DOD  Dir.  5500-7.R,  Joint  Ethics  Regulations 

End:  (1)  List  of  Tq;)orted  holdings  involving  defense  contractors 

1.  As  required  fay  reference  (a),  I  have  reviewed  your  Financial  Dtsdosure  Report 

dated _ . 

2.  Your  report  reveals  that  you,  your  spouse,  minor  child,  or  a  membmr  of  your 
household  hold  a  finandal  interest  in  one  or  more  entities  that  do  business  with  the 
Dq;>artment  of  the  Navy.  Comparing  these  reported  holdings  to  your  assigned  duties 

as _ ,  I  have  concluded  that  your  req>onsibilities  require 

your  partidpation  in  matters  involving,  directly  or  indirectly,  the  firms  identifi^  in 
endosure  (1).  Therefore,  as  required  by  reference  (a),  you  are  hereby  disqualified 
firom  taking  any  action  in  connection  with  matters  involving  these  firms. 

3.  Asa  result  of  this  disqualification,  you  and,  by  copy  of  this  memorandum,  your 
immediate  subordinates,  are  directed  to  refer  to  me  all  oflidal  matters  involving  the 
firms  listed  in  endosure  (1)  (and  their  subsidiaries  and  affiliates)  that  would 
normally  come  to  you  for  action. 

4.  You  are  advised  that,  in  accordance  with  reference  (a),  your  Finandal 

Disdosure  Report  has  been  forwarded  to _ ,  the  cognizant  Deputy 

Ethics  Ofiidal,  for  final  review. 


F.  P.  ADAMS 

Commander,  Naval  Sea  Systems  Command 


(Dopy  to: 

(Immediate  subordinates) 
Received  by:  [Involved  Employee] 
Date:  _ 
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APPENDIX  C 

SABfPLE  PROCUREMENT  INTEGRTIT  CERTIFICATION 


SDecCY 


MEMORANDUM  FOR  THE  COMMANDING  OFHCER 

From:  Staff  Judge  Advocate 

Via:  (1)  Executive  Officer 

Sulg:  PROCUREMENT  INTEGRITY  CERTIFICATION 

Ref:  (a)  41  U.S.C.  §  423 

End:  (1)  Certifications 

1.  In  my  opinion,  you,  the  Executive  Officer,  and  the  Supply  Officer  are 
considered  "procurement  offidals"  for  the  purposes  of  reference  (a).  AU  persons 
identified  as  procurement  offidals  are  required  to  file  certifications  that  th^  are 
familiar  with  the  requirements  of  the  Federal  Procurement  Poliqr  Act 

2.  Should  you  concur,  proposed  memoranda  for  the  affected  individuals  are 
endosed.  Once  signed,  the  certificates  will  be  retained  on  file. 

Veiy  respectfully. 


S.  J.  ADVOCATE 
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APPENDIX  D 

SABfPLE  PROCXJBEMENT  OFFICIAL  CERTIFICATION  DOCUBfENTS 

Date 


MEMORANDUM 

From:  Commanding  Officer 

To:  Colonel  David  Charles,  USMC 

Sulg:  PROCUREMENT  OFFICIAL  CERTIFICATION 

Rd:  (a)  Hie  Office  of  Federal  Procurement  Poliqr  Act,  Title  41,  U.S.C.  i  423,  as 

amended  by  section  814  of  Pub.  L.  No.  101-189 

End:  (1)  OGE  Memo  of  31  Oct  90 

(2)  Procurement  Offidal  Certification 

1.  I  have  determined  that  the  duties  and  responsibilities  of  3mur  position,  like  my 
own,  subject  you  to  the  certification  requirements  of  reference  (a)  that  took  effect  on 
December  1,  1990.  All  individuals  subject  to  certification  must  review  the 
information  contained  in  endosure  (1)  and  indicate  their  understanding  and 
compliance  by  signing  endosure  (2),  the  Procurement  Integrity  Certification  and  the 
attached  Privacy  Act  Notice. 

2.  This  must  be  done  before  performing  any  procurement  functions.  If  you  have 
any  questions,  Mqjor  Dadd  stands  ready  to  assist  you.  Return  the  signed  certification 
to  Ms.  DeMeana  for  filing. 


Respectfully, 


M.  E.  SHAWSHIK 
Cokmel,  USMC 
Commanding  Officer 
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PROCUREMENT  INTEGRITY  CERTIFICATION 
FOR  PROCUREMENT  OFFICIALS 

As  a  condition  of  serving  as  a  procurement  ofOdal,  I, _ , 

hereby  certify  that  I  am  familiar  with  the  provisions  of  subsections  27(b),  (c),  and  (e) 
of  the  Office  of  Federal  Procurement  Policy  Act,  Title  41,  U.S.C.  §  423,  as  amended 
by  section  814  of  Pub.  L.  No.  101-189.  I  further  certify  that  I  will  not  engage  in  any 
conduct  prohibited  by  such  subsections  and  will  report  immediately  to  the  contracting 
officer  any  information  concerning  a  violation  or  possible  violation  of  subsections 
27(a),  (b),  (d),  or  (f)  of  the  Act  and  applicable  implementing  regulations.  A  written 
mq)lanation  of  subsections  27(a)  throu^  (f)  has  been  made  available  to  me.  I 
understand  that,  should  I  leave  the  government  during  the  conduct  of  a  procurement 
for  which  I  have  served  as  a  procurement  official,  I  have  a  continuing  obligation 
under  section  27  not  to  disclose  proprietary  or  source  selection  information  relating 
to  that  procurement  and  a  requirement  to  so  certify. 


Signature  of  Procurement  Official 


Date 


Department  or  Agency 


Office  Telephone  Number 


Name  of  Procurement  Official  Social  Security  Number 

***** 

PRIVACY  ACT  NOTICE  TO  EMPLOYEES  AND  OFFICIALS 

In  accordance  with  the  Privacy  Act  of  1974,  as  amended  (5  U.S.C.  §  552a),  the 
following  notice  is  provided: 

AUTHORITY  FOR  THE  COLLECTION  OF  INFORMATION:  41  U.S.C.  §  423 
and  Executive  Order  9397. 

Your  signature  on  the  Optional  Form  333,  Procurement  Integrity  Certification  for 
Procurement  Officials,  and  disclosure  of  your  Social  Security  Number  on  this  page, 
are  voluntary,  but  possible  effects  upon  you  if  the  certification  is  not  signed  and  the 
Social  Security  Number  is  not  provided  include  the  following: 


Naval  Justice  School 
Publication 


35-37 


SJA  Deskbook 
Rev.  3/94 


Part  VI  •>  Administrative  Law 


Disqualification  from  the  particular  work  or  duty  assignments,  or  from 
the  position  for  whidi  you  applied  or  whidi  you  currmitly  hold,  or  other 
appnpriate  action,  or  administrative  deliQr  in  processing  your 
omtification. 

PRINCIPAL  PURPOSE  FOR  COLLECTION  OF  THIS  INFORMATION 

To  obtain  and  maintain  a  completed  certification  from  any  person  designated  as  a 
"procurement  official,"  as  defined  by  41  U.S.C.  §  423  and  applicable  procurement 
regulations. 


ROUTINE  USES  WHICH  BfAY  BE  BIADE  OF  THE  COLLECTED 
INFORMATION 

Transfers  to  federal,  state,  local,  or  foreign  agencies  when  relevant  to  civil,  criminal, 
administrative,  or  regulatoiy  investigations  or  proceedings,  including  transfer  to  the 
Office  of  Government  Ethics  in  connection  with  its  program  oversij^t  responsibilities, 
or  pursuant  to  a  request  any  appropriate  federal  agency  in  connection  with  hiring 
retention,  or  grievance  of  an  enployee  or  applicant,  the  issuance  of  a  security 
clearance,  the  award  or  administration  of  a  contract,  the  issuance  of  a  license,  grant, 
or  other  tenefit,  to  committees  of  the  Congress,  or  any  other  use  specified  by  the 
Office  of  Personnel  Management  (0PM)  in  the  system  of  records  entitled  "0PM  / 
GOVT-1  General  Personnel  Records,"  as  published  in  the  Federal  Register 
periodically  by  0PM. 
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AFPENDKF 

DEFENSE  /NAVY  HOTLINE  COMPLETION  REPORT 

ASOF(  ) 


1.  Name  oi  offidaKs)  ocmdueting  the  audit,  iniqwction,  or  inveatigatioii: 

2.  Rank  and  /  or  grade  of  offidaKa): 

3.  Duty  podtion  and  contact  telq)hone  number  of  offidaKa): 

4.  Organization  ai  <^dal(8): 

5.  Hotline  ccmtrol  number: 


6.  Scope  of  examination,  conduaiona,  and  recommendations: 


a.  Identify  the  aUegationa,  applicable  organization  and  location,  person  or  peraooa 
against  whom  the  allegation  was  ma^,  and  a  dollar  significance  of  actual  or  estimated  loss 
or  waste  c£  resources. 


b.  Indicate  the  scope,  nature,  and  manner  o[  the  investigation  conducted 
(documents  reviewed,  witnesses  interviewed,  evidence  collected,  and  persons  interrogated). 
The  report  ahall  reflect  whether  inquiries  or  interviews  were  conducted  fay  telephone  or  in 
person.  The  identity  d  the  person  interviewed  need  not  be  reflected  in  the  report,  but  must 
be  documented  in  the  dfidal  field  file  of  the  examining  agency.  Indicate  wfaetlw  individuals 
cited  in  the  allegation  were  interviewed.  The  qiedfic  identity  and  location  of  documents 
reviewed  during  the  course  the  investigation  must  be  reflected  in  the  report.  Procurement 
history  data  must  be  recorded  in  complaints  of  excessive  price  increases  in  qpare  parts. 


c.  Report  findings  and  conclusions  oi  the  investigating  offidaL  Hus  paragraph 
may  indude  program  reviews  made,  comments  as  to  the  adequa^  of  existing  pdiqy  or 
r^ulations,  system  weaknesses  noted,  and  wmilAr  comments. 


7.  Criminal  or  regulatmy  violationCs)  substantiated: 


8.  Disposition:  For  investigations  involving  economies  and  eCfidendes,  report 
management  actions  in  the  final  report.  For  investigations  invdving  unlawftil  acts,  provide 
the  results  of  prosecutions  including  details  of  all  diarges  and  sentences.  Indude  the  results 
of  administrative  sanctions,  reprimands,  value  of  property  or  money  recovered,  or  other 
deterrent  actions. 


9.  Security  classification  of  information:  When  applicable,  the  investigating  organization 
must  determine  and  state  the  report's  aecurity  classification. 

10.  Location  d  fidd  working  papers  and  files: 
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AFPENDIXG 

DEFENSE  /  NAVY  HOTLINE  FSOCffiESS  BEPOBT 
ASOF(  ) 

1.  ^plicaUe  DOD  component:  Departmmit  of  the  Navy 

2.  Hotline  control  number: 

3.  Date  referral  initially  received: 

4.  Status 

a.  Name  of  organization  conducting  investigation. 

b.  IVpe  of  investigation  being  conducted. 

c.  Results  of  investigation  to  date  (summary). 

d.  Reason  for  delay  in  oonq>leting  investigation. 

5.  Eiqpected  date  of  completion: 

6.  Action  agen<7  point  of  contact  (POC) 

a.  Name  of  POC: 

b.  Duty  telephone  number: 
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CHAPTER  THIRIY-SIX 
CLAIMS 


aeoi  CLAIMS  OVERVIEW 

Claims  involving  the  U.S.  Government  and  its  military  activities  are 
governed  by  a  complex  qmtem  of  statutes,  regulations,  and  procedures.  This  diapter 
provides  a  basic  reference  outline  of  the  ciaimii  the  SJA  is  most  likely  to  encounter. 
The  Foreign  Claims  Act  (FCA)  dealing  with  overseas  issues  is  discussed  in  part  m, 
chapter  16  of  this  Deskbook.  This  diaptor  is  a  starting  point  for  research;  this 
discussion  is  not  offered  as  a  substitute  for  the  detailed  guidance  in  duqpter  Vm  of 
the  JAG  Manual  and  JAGINST  5890.1. 


8602  FEDERAL  TORT  CLAIMS  ACT  (FTCA) 

A  References 

1.  28  U.S.C.  M  1346(b),  2671-2672,  2674-2680 

2.  JAGINST  5890.1,  Sulg:  ADMINISTRATIVE  PROCESSING  AND 
CONSIDERATION  OF  CLAIMS  ON  BEHALF  OF  AND 
AGAINST  THE  UNITED  STATES,  endosuie  (1) 

B.  Overview.  The  government's  liability  under  FTCA  is  limited  to  nxm^ 
damages  for  iiuury,  death,  or  property  damage  caused  by  the  n^^igent  or  wnmgfhl 
act  or  omission  of  government  employees  acting  within  the  scope  of  their  onployment. 
FTCA  applies  only  to  claims  arising  in  the  United  States  or  in  its  territories  or 
possessions. 

C.  Scope  of  liability 

1.  Negligent  conduct  'Negligence"  is  the  fiulure  to  exercise  the 
degree  of  care,  skill,  or  diligence  that  a  reasonable  person  would  exerdse  under  the 
same  drcumstanora.  Whether  certain  conduct  was  negligmit  will  be  determined  by 
local  tort  law.  Claims  based  on  a  theoiy  of  liability  other  than  nei^igenoe  (e.g., 
implied  warranty  or  strict  liability)  do  not  lie  unde*  the  FTCA 
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2.  Intentional  torts.  The  FTCA  will  compensate  for  the  following 
intentional  torts,  but  only  when  committed  federal  law  enforcement  officers: 
assault,  batteiy,  false  imprisonment,  Cedse  arrest,  abiise  of  process,  and  malicious 
prosecution.  Since  Article  7,  UC^,  extends  the  authority  to  apprehend  to 
commissioned  officers  and  petty  officers,  these  officers  would  be  considered  law 
enforcement  officers  for  FTCA  purposes  when  they  are  engaged  in  law  enforcement 
duties.  No  other  intentional  tort  claims  are  payable  under  FTCA. 

3.  Ciovemment  employees.  Under  the  FTCA,  the  government  is 
liable  only  for  the  wrongful  acts  of  its  employees.  In  addition  to  militaiy  and  civilian 
DON  employees,  the  term  "government  employee"  includes  persons  acting  on  behalf 
of  a  federal  agency  in  an  official  capacity,  either  temporarily  or  permanently,  and 
either  with  or  without  compensation. 


4.  Scope  of  enpplovment.  The  government  is  liable  undmr  the  FTCA 

only  when  the  employees  are  acting  within  the  scope  of  their  employment.  'While 
sGope-of-emplo3mient  rules  vary  from  state-to-state,  the  issue  usually  turns  on  the 
following  factors:  the  degree  of  control  tiie  government  exercises  over  the  employee's 
activities  on  the  job;  and  the  degree  to  which  the  government's  interests  were  being 
served  by  the  employee  at  the  time  of  the  incident. 

D.  ExcluaioM  from  liability 


1.  Exempted  governmental  activities.  The  FTCA  does  not  to 
any  claim  based  on  an  act  or  omission  of  a  federal  employee  who  mcerdses  due  care 
while  in  the  performance  of  a  duty  or  function  required  by  statute  or  regulation.  The 
FTCA  does  not  iq)p]y  to  any  postal  claims  or  claims  relating  to  detention  of  goods  in 
connection  with  law  enforcement  or  customs.  FTCA  will  not  pay  claims  arising  out 
of  combat  activities  involving  direct  engagement  with  the  enemy  during  time  of  war, 
declared  or  not.  Claims  arising  in  a  foreign  country  are  not  cognizable  under  the 
FTCA,  but  may  be  allowed  under  either  the  Military  Claims  Act  (MCA)  or  the 
Foreign  Claims  Act  (FCA). 


2.  Claims  cMgnizable  under  other  statutes.  Certain  claims  cannot  be 
paid  under  the  FTCA  because  they  are  cognizable  under  some  other  claims  statute. 
Although  the  claimant  may  still  recover  under  another  statute,  the  amount  may  be 
significantly  less  than  under  the  FTCA  Also,  the  claimant  may  not  have  the  rig^t 
under  the  other  claims  statute  to  sue  the  government  if  the  claim  is  denied. 
Examples  of  claims  cognizable  under  oth^  statutes  include:  the  Personnel  Claims 
Act  (PCA);  Federal  Employee  Compensation  Act  (FECA);  Admiralty;  and  (for  NAFI 
employees)  the  Longshoremen's  and  Harbor  Workers'  Compensation  Act,  33  U.S.C. 
§901. 
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3.  Excluded  claimants.  Under  Feres  v.  United  States,  340  U.S.  135 
(1950),  militaiy  personnel  cannot  sue  the  Federal  Government  for  personal  iiyuiy  or 
death  occurring  incident  to  military  service.  Civilian  federal  employees  usually 
cannot  recover  under  the  FTCA  for  iiviuries  or  death  that  occur  on  the  job  because  of 
FECA  coverage,  5  U.S.C.  §  8116c. 

E.  Procedures.  Claims  must  be  presented  in  writing  within  two  (2)  years 
after  the  claim  accrues.  The  cognizant  NLSO  can  settle  claims  to  $20,000.00  and 
deny  up  to  $40,000.00.  Claims  above  those  limits  are  resolved  at  OJAG.  DOJ 
cqpproval  is  needed  to  pay  claims  above  $25,000.00.  If  the  claim  is  denied,  the 
claimant  must  file  suit  or  seek  reconsideration  within  six  (6)  months  of  denial.  Venue 
lies  in  the  judicial  district  where  the  plaintiff  resides  or  where  the  act  or  omission 
complained  of  occurred.  The  plaintiff  is  not  entitled  to  a  jury  trial. 


3603  MILITARY  CLAIMS  ACT  (MCA) 

A.  References 

1.  Military  Claims  Act,  10  U.S.C.  §  2733 

2.  JAGINST  5890.1,  enclosure  (2) 

B.  Overview.  The  MCA  compensates  for  personal  ii\juxy,  death,  or  property 
damage  caused  by  the  negligence  of  DON  personnel  acting  within  the  scope  of  their 
employment  or  noncombat  activities  of  a  peculiarly  military  nature.  The  first  theory 
is  similar  to  the  FTCA,  except  that  the  MCA  iqpplies  worldwide  and  affords  no 
statutory  rights.  The  latter  theory  covers  activities  which  have  little  parallel  in 
civilian  society  or  involve  incidents  for  which  the  government  has  traditionally 
assumed  liability.  Under  this  second  theory  of  MCA  liability,  neither  ne^igenoe  nor 
scope  of  employment  issues  apply.  Examples  of  activities  of  a  peculiarly  military 
nature  include:  practice  firings  of  missiles  and  other  weapons,  sonic  bwms,  and 
training  exercises. 

C.  Exclusions  from  liability 

1.  Exempted  governmental  activities.  A  claim  will  not  be  payable 
under  the  MCA  if  based  on  an  exempted  govenunental  activity  (examples:  combat 
action;  certain  postal  activities;  property  damage  claims  based  on  alleged  contract 
violations  by  the  government;  and  other  claims  identified  in  paragraph  4  of  enclosure 
(2)  of  JAGINST  5890.1). 
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2.  Covered  bv  other  statutes.  Claims  are  not  cognizable  under  MCA 
if  they  are  payable  under  any  of  the  following  claims  statutes:  FTCA;  PCA;  FCA; 
FECA;  or  Admiralty. 

3.  Excluded  clasaeft  of  daimants.  DON  peraonnel  mav  recover  under 
the  MCA,  but  only  for  property  damage  not  covered  by  another  claims  statute— Hu>t 
for  personal  injury  or  death  occurring  incident  to  service  or  employment.  Any  daim 
of  a  national  of  a  country  at  war  with  the  United  States— or  an  ally  of  such  country — 
unless  the  individual  claimant  is  determined  to  be  friendly  to  the  United  States,  are 
excluded  from  MCA  coverage.  Also,  other  federal  agencies  and  departments  are  not 
proper  claimants. 

4.  Negligent  daimants.  AnMCAdaim  for  injury,  death,  or  property 
damage  caused  in  whole  or  in  part  by  the  daimant's  own  ne^igenoe  or  wrongfrd  acts 
can  be  paid,  but  only  to  the  extent  such  recovery  would  be  allowed  und^  lo(»l  law. 
Recovery  would  be  barred  in  jurisdictions  which  have  adopted  the  contributory 
negligence  theory  and  reduced  in  jurisdictions  which  follow  the  comparative 
negligence  doctrine. 

D.  Procedures.  Claims  must  be  presented  within  two  (2)  3^ears  after  the 
daim  accrues.  Overseas  commands  with  a  judge  advocate  attadied  may  settle  or 
deny  daims  up  to  $5,000.00.  OICs  of  NLSO  Detachments  may  settle  or  deny  daims 
up  to  $10,000.00.  COs  of  NLSOs  may  settle  or  deny  daims  up  to  $15,000.00.  Claims 
which  exceed  those  amounts  must  be  forwarded  to  OJAG.  Advance  payments  may 
be  made.  An  appeal  may  be  taken  to  the  next  higher  settlement  authority  within 
30  days  of  disapproval;  no  hearing  is  authorized.  If  the  appeal  is  denied,  the 
daimant  has  no  rig^t  to  sue. 


3604  ADAHRALIY  CLAIMS 

A  References 

1.  JAG  Manual,  Chapter  XU 

2.  Suits  in  Admiralty  Act,  46  U.S.C.  App.  §§  741-752 

3.  Public  Vessels  Act,  46  U.S.C.  App.  §§  781-790 

4.  Admiralty  Jurisdiction  Extension  Act,  46  U.S.C.  A;pp.  $  740 

B.  Overview.  Admiralty  law  involves  liability  arising  out  of  maritime 
inddents  such  as  collisions,  groundings,  and  spills.  Admiralty  daims  may  be 
asserted  either  against,  or  in  favor  of,  the  Federal  Government.  The  Navy's 
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admiralty  claims  usually  are  handled  by  attorneys  in  the  Admiralty  Division  of 
OJAG.  When  admiralty  claims  result  in  litigation,  attorn^  with  the  Department 
of  Justice,  in  cooperation  with  the  Admiralty  Division,  represent  the  Navy  in  court 
Thus,  while  the  command  has  little  involvement  in  the  adjudication  or  litigation  of 
admiralty  claims,  it  often  has  critical  investigative  responsibilities. 

C.  Scope  of  liability.  The  government  has  assumed  extensive  liability  for 
personal  ii\juries,  death,  and  property  damage  caused  by  naval  vessels  or  incident  to 
naval  maritime  activities.  Examples  of  the  specific  ty]^  of  losses  that  give  rise  to 
admiralty  claims  include:  collisions;  wave  wash  and  swell  damage;  damage  to 
commercial  fishing  beds,  equipment,  or  vessels;  damage  resulting  firom  oil  spills,  paint 
spray,  or  blowing  tubes;  damages  or  injuries  to  third  parties  resulting  firom  a  fire  or 
explosion  aboard  a  naval  vessel;  damage  to  commercial  cargo  carried  in  a  Navy 
bottom;  damage  caused  by  improperly  lifted,  marked,  or  placed  buoys  or 
navigational  aids  for  which  the  Navy  is  responsible;  and  personal  injury  or  death  of 
civilians  not  employed  by  the  Federal  Government  (e.g.,  longshoremen,  harbor 
workers,  and  passengers). 

D.  Exclusions  from  liability.  Military  personnel  cannot  recover  for  personal 
iiyuiy,  death,  or  property  damage  resulting  fi*om  the  negligent  operation  of  naval 
vessels,  except  when  they  are  ii\jured  or  killed  while  aboard  a  privately  owned  vessel 
that  collides  with  a  naval  vessel.  Civil  Service  emplo3^s  and  seamen  aboard 
Military  Sealift  Command  vessels  are  limited  to  compensation  under  the  FECA, 
5  U.S.C.  §§  8101-8150,  for  personal  iiyuiy  or  death. 

E.  Procedures.  The  procedures  for  investigating  and  adjudicating  admiralty 
claims  are  explained  in  sections  1203-1216  of  the  JAGMAN. 

1.  Immediate  preliminary  report.  The  most  critical  command 
responsibility  in  admiralty  cases  is  to  immediately  notify  the  Admiralty  OJAG 
(Code  31)  and  an  appropriate  local  judge  advocate  of  any  maritime  incident  which 
might  result  in  an  admiralty  claim  for,  or  against,  the  government  Call  DSN 
221-9744  or  commercial  (703)  325-9744.  In  the  alternative,  make  NAVY  JAG 
ALEXANDRIA  VA//31//  an  info  addressee  on  message  reports  required  by  other 
directives.  The  initial  report  should  include  all  information  and  detail  available  at 
that  stage  (e.g.,  date  /  time  /  place  of  the  incident,  a  brief  description  of  the  incident 
and  resulting  ii\jury  or  damage,  and  identification  of  the  vessels  and  parties 
involved). 


2.  Subsequent  investigative  report.  After  initially  notifyii^  OJAG 
(Code  31),  the  command  must  promptly  begin  an  investigation  of  the  incident.  A 
JAGMAN  investigation  will  usually  be  required  although,  in  some  drcumstances,  a 
letter  report  will  be  appropriate.  S^ion  1205  of  the  JAG  Manual  provides  guidance 
for  determining  whether  an  investigation  is  necessary.  Chapter  11  of  the  JAG 
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Manual  larovides  qpedfic  investigatoiy  requiranents  for  certain  maritime  mddrats. 
Also,  sections  1207  throu^^  1210  of  the  JAO  Manual  prescribe  requiremmits  and 
procedures  concerning  witnesses  and  documents  in  admiralty  investigations. 


9806  NONSCOPE  CLAIMS 

A.  References 

1.  10  U.S.C.  i  2737 

2.  JAGD^T  5890.1»  enclosure  4 

B.  Overview.  The  Nonacq^  Claims  Act  (NCA)  covers  claims  for  death, 

iiyuiy,  damage  to  or  loss  of  property  caused  by  military  personnel  or  civilian 
enqployees  incident  to  the  use  of  a  govemmmit  vehide  anywhm  or  the  use  of  any 
other  U.S.  property  on  a  government  installation.  Claims  cannot  be  paid  under  NCA 
if  thqy  are  cognizable  under  any  other  providon  of  law.  The  NCA  worldwide. 

C.  Scope  of  liability 

1.  The  personal  injury,  death,  or  property  damage  must  be  caused 
by  a  servioemember  or  dvilian  enq;>layee  of  the  armed  forces  or  Coast  Guard.  Acts 
by  NAFI  employees  are  not  covered.  N^^igenoe  is  not  required.  The  scope-of- 
employment  concept  does  not  iq>ply  to  nonscope  daims. 

2.  Recovery  is  barred  if  the  loss  was  caused,  in  whole  or  in  part,  by 
the  daimant's  negligence  or  wrongfol  acts  or  by  negligence  or  wrongftil  acts  by  the 
claimant's  agent  or  employee.  Subrogees  and  insums  may  not  recover  subrogated 
nonscope  claims. 

3.  The  daim  must  be  presmited  within  two  (2)  years  alter  the  claim 
accrues.  Recovery  is  limited  to  a  maximum  of  $1,000.00  or  the  actual  cost  of  property 
damage,  medical  treatment,  or  burial  espensesH-vdiichever  is  less.  If  the  iiiiured 
party  presents  a  daim  imder  another  statute  or  regulation  but  is  denied  recovery,  the 
claims  adjudicating  authority  will  determine  if  recovery  is  permissible  under  the 
NCA.  If  an  NCA  daim  is  denied,  the  daimant  does  not  have  a  ri^t  to  sue. 


8606  ARTICLE  139,  UCMJ,  CLAIMS 

A  Reference  -  JAO  Manual^  Chapter  IV 
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B.  Overview.  Article  139,  UCMJ,  provides  a  mechanism  for  victim 
compensation  for  private  properly  damage  or  loss  caused  by  riotous,  willful,  reckless, 
or  wanton  acts  of,  or  the  wrongful  taking  of  property  by,  a  member  of  the  naval 
service.  Article  139  applies  only  in  the  United  States;  the  Foreign  Claims  Act  implies 
overseas.  Article  139  claims  are  unique  in  that  th^  provide  for  the  checkage  of  the 
military  pay  of  the  member  responsible  for  the  damage.  Althoufi^  the  individual 
member,  not  the  government,  is  liable  for  the  damage,  the  member's  command  has 
significant  procedural  responsibilities  which  can  be  found  in  Chapter  IV  of  the  JAG 
Manual. 

C.  Scope  of  liability  for  pmperfcv  damayp 

1.  Willful  HflTnage.  The  property  damage,  loss,  or  destruction  must 
be  caused  by  acts  of  military  members  whidi  involve  riotous  or  willful  conduct,  or 
demonstrate  such  a  reckless  and  wanton  disregard  for  the  property  ri^ts  of  other 
persons  that  willful  damage  or  destruction  is  implied.  Only  damage  that  is  directly 
caused  by  the  conduct  will  be  compensated. 

2.  Wrongful  taking.  Claims  for  property  that  was  taken  throufi^ 
larceny,  forgery,  embezzlement,  misappropriation,  fraud,  or  similar  theft  offenses  will 
normally  be  payable.  Loss  of  property  that  involves  a  dispute  over  the  terms  of  a 
contract,  or  over  ownership  of  property,  are  no#  normally  payable  unless  the  dispute 
is  merely  a  cover  for  an  intent  to  steal. 

D.  Exchisions  from  liability.  The  following  tyi>es  of  claims  are  not  payable 
under  article  139: 

1.  Claims  resulting  from  conduct  that  involves  only  simple 

ne^igenoe; 

2.  subrogated  claims  (e.g.,  insurers); 

3.  claims  cognizable  under  other  claims  statutes  or  regulations; 

4.  claims  for  personal  iiyuiy  or  death; 

5.  claims  arising  from  conduct  occurring  within  the  scope  of 

employment; 

6.  claims  for  reimbursement  for  damage,  loss,  or  destruction  of 
government  property; 
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7.  claims  arising  from  contractual  or  fiduciaiy  relationships;  and 

8.  claims  for  indirect  or  consequential  damages — ^including  interest 
and  attorney  fees. 

E.  Procedures 

1.  PreBentment.  Article  139  claims  can  be  made  by  any  property 
owner:  military  or  civilian,  business  or  dmritable,  governmental  or  private.  Hie 
claimant  may  make  an  oral  claim,  but  it  must  be  reduced  to  a  personally  signed 
writing  that  sets  forth  the  spedfLc  amount  of  the  claim,  the  facts  and  drcumstanoes 
surrounding  the  claim,  and  any  other  matters  that  will  assist  in  the  investigation. 
If  a  single  incident  generates  multiple  claimants,  each  must  submit  a  separate  claim. 
The  claim  must  be  submitted  within  90  days  of  the  incident. 

2.  Investigation.  Claims  cognizable  under  article  139  may  be 
investigated  by  an  investigation  not  requiring  a  hearing.  There  is  no  requirement 
that  the  allegi^  offender  be  designated  as  a  party  to  the  investigation  and  afforded 
the  ri^ts  of  a  party.  The  investigation  inquires  into  the  drcumstanoes  surrounding 
the  daim,  gathering  all  relevant  information  about  the  daim.  The  standard  of  proof 
is  a  preponderance  of  the  evidence. 

3.  Measure  of  damagea.  The  amount  of  recovery  is  limited  to  only 
the  direct  physical  damage  caused  by  the  servicemember.  Using  a  comparative 
liability  theory,  the  assessment  against  the  member  will  be  reduced  by  the  amoimt 
of  property  damage  or  loss  of  property  that  was  proximately  caused  by  the  acts  or 
omissions  of  the  property  owner,  his  lessee,  or  agent.  Rerovery  is  limited  to  the 
lesser  of  the  repair  cost  or  the  depreciated  replacement  cost  for  the  same  or  similar 
item,  using  the  Military  Allowance  List-Depredation  Guide. 

4.  Charge  against  pav.  The  investigation  shall  make  recommen¬ 
dations  about  the  amount  to  be  assessed  against  the  responsible  parties.  The 
maximum  amoimt  that  may  be  approved  by  a  general  court-martial  convening 
authority  (GCMA)  under  artide  139  is  $5000.00  per  offender,  per  inddent.  Where 
there  is  a  valid  daim  for  over  $5000.00,  the  daim,  investigation  into  the  daim,  and 
the  CO's  recommendation  shall  be  forwarded  to  JAG  or  CMC  (JAR)  before  chedki^ 
against  the  offender  can  begin.  The  amount  that  can  be  charged  against  an  offender 
in  any  single  month  cannot  exceed  one-half  of  base  pay  for  that  month. 

5.  Offenders  attached  to  the  same  command.  If  all  offenders  are 
attached  to  the  command  convening  the  investigation,  the  commander  shall  ensure 
that  the  offenders  have  an  opportunity  to  see  the  investigative  report  and  be  advised 
that  thqy  have  20  days  in  which  to  submit  a  statement  or  additional  information.  If 
any  member  decline  to  submit  further  information,  (s)he  shall  state  so  in  writing 
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during  the  20-day  period.  The  commander  reviews  the  investigation  and  determines 
whether  the  claim  is  in  proper  form,  conforms  to  article  139,  and  whether  the  facts 
indicate  responsibility  for  the  damage  by  members  of  the  command.  If  the 
commander  finds  that  the  claim  is  payable,  (s)he  shall  fix  the  amoimt  to  be  assessed 
against  the  offenders.  The  commander's  action  on  the  investigation  is  then  forwarded 
to  the  GCMA  for  review  and  action  on  the  claim.  The  GCMA  wiU  notify  the  CO  of 
his  /  her  determinations,  and  the  CO  will  implement  that  action. 

6.  Offenders  are  members  of  different  commands.  If  the  offenders 
are  members  of  different  commands,  the  investigation  will  be  forwarded  to  the  GCMA 
over  the  commands  to  which  the  alleged  offenders  are  assigned.  The  GCMA  wiU 
ensure  that  the  alleged  offenders  are  shown  the  investigative  report  and  are 
permitted  to  comment  on  it  before  action  is  taken  on  the  claim.  If  the  GCMA 
determines  that  the  claim  is  payable,  (s)he  will  fix  the  amount  to  be  assessed  against 
the  offenders  and  direct  the  offenders'  CO's  to  take  action  accordingly. 

7.  Reconsideration.  The  GCMA  may,  upon  request  by  either  the 
claimant  or  the  member  assessed  for  the  damage,  reopen  the  investigation  or  take 
other  action  required  in  the  interest  of  justice.  If  the  GCMA  anticipates  acting 
favorably  on  the  request,  (s)he  will  give  all  interested  parties  notice  and  an 
opportunity  to  respond. 

8.  Appeal.  If  the  claim  is  for  $5000.00  or  less,  the  claimant  or  the 
member  against  whom  pecuniary  responsibility  has  been  assessed  may  appeal  the 
decision  to  the  GCMA  within  five  (5)  da^  of  receipt  of  the  GCMA's  decision.  The 
GCMA  may  extend  the  appeal  time  for  g^  cause.  The  appeal  is  submitted  via  the 
CK)MA  to  the  Judge  Advocate  General  for  review  and  final  action.  Action  on  the 
GCMA's  decision  will  be  held  in  abeyance  pending  JAG  action. 

E.  Relationship  to  comt-martial  proceedings.  Article  139  claims  procedures 
are  entirely  independent  of  any  court-martial  or  noqjudicial  punishment  proceedings 
based  on  the  same  incident.  The  investigation  will  not  be  delayed  merely  because 
criminal  charges  are  pending.  Coiut-martial  findings  may  be  considered  by  an 
article  139  investigation,  but  are  not  dispositive  given  the  different  issues  involved. 
The  article  139  investigation  is  required  to  make  its  own  independent  findings. 
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3607  MILITARY  PERSONNEL  AND  CIVILIAN  EMPLOYEES'  CLAIMS 
ACT 

A  References 

1.  Militaiy  Personnel  and  Civilian  Emplcqrees'  Claims  Act  of  1964, 
31  U.S.C.  §  3721  [Personnel  Claims  Act  (PCA)] 

2.  JAGINST  5890.1,  enclosure  (5) 

B.  .  Overview.  The  PCA  provides  relief  to  both  militaiy  and  civilian 
employees  for  personal  property  damage  or  loss  incurred  incident  to  service.  The 
PCA  Implies  worldwide.  Generally,  the  mavimnni  recovery  is  $40,000.00.  Claims 
must  be  presented  within  two  (2)  years  after  the  claim  accrues. 

C.  Scope  of  liability.  To  be  payable  under  the  PCA  the  claimant's  loss  must 
have  occurred  incident  to  militaiy  service  or  employment  under  one  of  the  foUowing 
general  categories  of  losses  incident  to  service.  The  rules  governing  each  of  these 
areas  can  be  complex.  The  SJA  must  refer  to  JAGINST  5890.1  to  determine  whether 
a  particular  personnel  claim  is  contemplated  by  one  of  the  categories. 

1.  Property  losses  in  quarters  or  other  authorized  places; 

2.  transportation  and  storage  losses  (e.g.,  PCS  shipments); 

3.  vehicle  losses,  certain  nonoollision  damage  to  motor  vehicles  (e.g., 
vandalism.  Acts  of  God  Gimited  to  $2,000.00,  not  including  the  contents  of  the 
vehicle),  and  PCS  shipments); 

4.  damage  to  house  trailers  and  contents  while  on  federal  property 
or  shipped  imder  government  contract; 

5.  borrowed  property; 

6.  clothing  and  articles  being  worn  if  the  loss  is  caused  by  fire,  flood, 
or  some  other  unusual  occurrence; 

7.  personal  property  held  as  evidence,  or  confiscated  property; 

8.  certain  thefts  aboard  militaiy  installations  fi'om  the  possession  of 
the  claimant; 

9.  property  used  for  the  benefit  of  the  government; 
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10.  money  deposited  with  authorized  personnel  for  safekeeping  or 
other  authorized  disposition; 

11.  fees  for  replacing  birth  certificates,  marriage  certificates,  etc. 
provided  the  original  is  lost  incident  to  service;  and 

12.  any  loss  or  damage  which  is  not  specifically  designated  as  payable, 
but  deemed  meritorious  and  payable  as  a  PCA  claim  by  SECNAV  or  JAG. 


D.  The  "reasonable,  useful,  or  proper"  test.  Not  only  must  the  property 
damage  or  loss  occur  incident  to  service,  the  claimant's  possession  and  use  of  the 
damaged  property  must  have  been  reasonable,  useful,  or  proper  und^  the 
drcumstances.  While  the  PCA  provides  broad  protection  for  the  military  member's 
personal  property,  the  government  has  not  undertaken  to  insure  all  property  against 
any  risk.  Whether  the  possession  or  use  of  the  property  was  reasonable,  useful,  or 
proper  is  largely  a  matter  of  judgment  by  the  adjudicating  authority.  Factors  that 
are  considered  include  the  claimant's  living  conditions,  reasons  for  possessing  or 
using  the  property,  efforts  to  safeguard  the  property,  and  the  foreseeability  of  the  loss 
or  damage  that  occurred. 


E. 


Excluded 


tances  of  loss 


1.  Claimant  negligence.  If  the  property  damage  was  caused,  either 
in  whole  or  in  part,  by  the  claimant's  negligence  or  wron^ul  acts,  the  personnel  claim 
will  be  denied.  Contributory  negligenoe  is  a  complete  bar  to  recovery. 


2.  Colliaion  damngp  Damage  to  motor  vehicles  is  not  payable  as  a 
personnel  claim  when  it  was  caused  by  collision  with  another  motor  vehicle.  Collision 
claims  may  be  payable  under  other  claims  statutes  (e.g.,  FTCA,  MCA)  depending  on 
the  drcumstances.  Damage  to  rental  cars  while  on  military  orders  is  governed  by  the 
Joint  Federal  Travel  Regulations  (JFTRs). 


F.  Excluded  types  of  property.  JAGINST  5890. 1  limits  or  prohibits  recovery 

for  certain  types  of  property  damage,  including: 


1.  Losses  in  unassigned  quarters  in  the  United  States; 

2.  currency  or  jewelry  shipped  or  stored  in  baggage; 

3.  enemy  property  or  war  trophies; 

4.  unserviceable  or  worn-out  property; 

5.  inconvenience  or  loss-of-use  expenses; 
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6.  items  of  q)eciilative  value  (i.e.  manuscripts,  unsold  paintings,  or 
similar  artistic  works); 

7.  business  property  and  rmd  prppertsr, 

8.  property  acquired,  possessed,  or  transmitted  in  violation  of  law  or 

regulation; 

9.  sales  tax; 

10.  refundable  estimates  and  appraisal  fees; 

11.  quantities  of  property  not  reasonable  or  useful  under  the 
drcumstanoes; 

12.  intangible  property  representing  ownership  or  interest  in  other 
property  (such  as  bank  books,  checks,  stock  certificates,  and  insurance  policies); 

13.  government  property; 

14.  articles  acquired  for  others  (i.e.  not  members  of  the  claimant's 
household);  and 

15.  contraband. 

G.  Procedures.  PCA  claims  must  be  presented  within  two  (2)  years  after 
the  claim  accrues.  For  claims  in  connection  with  PCS  moves,  claimants  must  give 
notice  of  claim  within  70  days  of  delivei^^  ftulure  to  give  timely  notice  bars  the  latm: 
claim.  The  claimant  files  DD  Forms  18^  and  1844  (e.g.,  JAGINST  5890.1,  App. 
A-O-l  and  -2)  with  Privacy  Act  statement,  evidence  of  ownership,  estimates,  police 
reports,  etc.  An  investigating  ofiioer  "investigates"  and  forwards  the  daim  with  a 
recommendation  to  the  acUudicating  authority.  Among  the  various  personnel 
identified  in  JAGINST  5890.1,  endosure  (5),  NLSO  COs  may  ac(judicate  and  pay  PGA 
daims  up  to  $40,000.00.  Thqy  may  delate  authority  to  pay  daims  up  to  $5,000.00. 
Authority  to  pay  PCA  daims  in  the  Marine  Corps  is  centralized  at  H^dC.  The 
computation  of  the  award  indudes  depreciation  and  various  sub-limits  based  on 
property  dasses.  Partial  payments  are  authorized;  iq)  to  one-half  of  the  estimated 
total  may  be  paid  in  hardship  situations.  Dissatisfied  daimants  may  recpiest 
reconsideration  by  the  next  higher  acljudicating  authority  or,  in  the  case  of  Marine 
Corps  daimants,  by  OJAG. 
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FEDERAL  CLAIMS  COLLECTION  ACT  (FCCA) 

A.  References 

1.  Federal  Claims  Collection  Act,  31  U.S.C.  §  3711 

2.  4  C.F.R.  Chapter  n,  FCCA  Regulations 

3.  JAGINST  5890.1,  enclosure  (6),  section  A 

B.  Overview.  Under  the  FCCA,  the  government  may  recover  compensation 
for  property  damage  caused  by  private  parties  to  the  same  extent  as  could  a  pri^te 
person  under  local  law.  The  FCCA  applies  worldwide;  claims  must  be  made  within 
three  (3)  years  after  the  claim  accrues. 

1.  liable  parties.  FCCA  claims  may  be  pursued  against  private 
persons,  coiporations,  associations,  and  nonfederal  governmental  entities.  Liability 
must  be  determined  in  accordance  with  the  law  of  the  place  where  the  damage 
occurred.  An  FCCA  claim  also  can  be  asserted  against  any  federal  employee 
responsible  for  the  damage  and,  if  the  responsible  party  is  insured,  the  claim  may  be 
presented  to  the  insurer.  Unless  aggravating  drcumstances  exist,  however,  the 
government  does  not  seek  recoveiy  from  servicemembers  and  government  employees 
for  damage  caused  by  their  simple  ne^gence. 

2.  Measure  of  damages.  The  amount  of  the  government's  recoveiy 
for  an  FCCA  claim  is  determined  by  the  measure-of-damages  rules  of  the  law  where 
the  damage  occurred.  There  is  no  maximum  limit  to  recoveiy. 

C.  Procedures.  Specific  procedures  and  collection  policies  are  promulgated 
in  the  JAGINST  5890.1,  enclosure  (6),  section  A. 

1.  Authority  to  handle  FCCA  claims.  JAGINST  5890.1  lists  the 
officers  authorized  to  pursue,  collect,  compromise,  and  terminate  action  on  FCCA 
claims.  These  include  certain  officers  in  OJAG  and  most  NLSO  COs.  These  officras 
may  collect  claims  in  any  amount;  claims  over  $20,000.00  can  be  tmminated  or 
compromised  only  with  DOJ  approval. 

2.  Repair  or  replacement  in  kind.  In  some  cases,  the  party 
responsible  for  the  damage,  or  that  party's  insurer,  may  offer  to  repair  or  replace  the 
damaged  property.  The  CO  of  the  property  may  accept  repair  or  replacement  if  such 
a  settlement  is  in  the  government's  best  interrat. 
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3609  MEDICAL  CARE  RECOVERY  ACT  (MCRA) 

A  References 

1.  Medical  Care  Reooveiy  Act.  42  U.S.C.  §§  2651>2653 

2.  JAGINST  5890.1,  enclosure  (6),  section  B 

B.  Overview.  When  the  government  treats,  or  pays  for  the  treatment  of, 
a  military  member,  retiree,  or  dependent,  the  United  States  may  recover  the 
reasonable  value  of  those  medical  services  from  any  third  party  legally  liable  for  the 
iiyuiy.  The  MCRA  spplies  worldwide;  claims  must  be  made  within  three  (3)  years 
after  the  claim  accrues. 

1.  Independent  cause  of  action.  The  MCRA  created  an  independent 
cause  of  action  for  the  United  States.  Its  right  of  recovery  is  not  dependent  upon  a 
third  party.  *1%®  tortfeasor's  procedural  attack  or  defense  against  the  iiyured  party 
will  not  bar  reooveiy  by  the  government;  substantive  defenses  do  apply. 

2.  Determined  by  local  law.  The  eictent  of  any  MCRA  recovery  by 
the  Federal  Government  is  determined  by  the  law  where  the  iiyuiy  occurred.  The 
Federal  Government  ei\joys  no  greater  legal  rights  or  remedies  than  the  iiyured 
person  would  under  the  same  drcumstanoes. 

3.  Liable  parties.  MCRA  claims  may  be  asserted  against  private 
individuals,  corporations,  associations,  insurers,  and  nonfederal  governmental 
agencies.  'Ihey  also  may  be  asserted  against  a  federal  employee  responsible  for  the 
iiyuries,  except  that  no  such  claim  may  be  asserted  against  servicemembers  iiyured 
as  a  result  of  their  own  willful  or  neghgent  acts.  On  a  subrogation  theory,  however, 
the  United  States  can  seek  recovery  against  the  member's  private  medic^  insurance 
coverage. 

D.  Procedures.  MCRA  procedures  are  governed  by  JAGINST  5890.1, 
enclosure  (6),  section  B.  Notable  aspects  of  MCRA  procedures  include  the  following: 

1.  "JAG  desiynees."  Primary  req>onsibility  for  assertion  and 
collection  of  MCRA  claims  rests  with  "JAG  designees"  (i.e.,  oflicers  delegated  MCRA 
responsibilities  by  the  Judge  Advocate  General).  JAG  designees  include  COs  and 
OICs  of  Naval  Legal  Service  Corxunand  (NLSC)  activities  who  have  been  assigned 
geographic  areas  of  responsibility.  JAG  designees  may  assert  and  receive  full 
pa3rment  of  MCRA  claims  in  any  amount,  but  th^  may  compromise,  settle,  or  waive 
claims  up  to  $40,000.00.  Claims  in  excess  of  $40,000.00  may  be  compromised,  settled, 
or  waived  only  with  DOJ  approval. 
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2.  Investigations.  When  a  military  member,  retiree,  or  dependent 
receives  federal  medical  care  for  iiduries  or  disease  for  which  another  party  may  be 
legally  responsible,  an  investigation  will  be  conducted.  The  CO  of  the  lo^  naval 
activity  most  directly  concerned,  usually  the  CO  of  the  personnel  involved  in  the 
incident  or  of  the  activity  where  the  incident  took  place,  is  responsible  for  directing 
the  investigation.  A  copy  of  any  investigation  involving  a  potential  MCRA  claim 
should  be  forwarded  to  the  cognizant  JAG  designee. 

3.  Ii^iured  person*s  responsibilities.  The  government's  ri^ts  undmr 
the  MCRA  are  largely  derivative  from  the  injured  person's  legal  ri^ts.  If  the  iiyured 
person  makes  an  independent  settlement  with  the  liable  party,  the  government's 
rights  could  be  prejudiced.  In  addition,  if  the  iidured  person  receives  compensation 
for  medical  expenses,  the  government  is  entitled  to  recover  its  MCRA  claim  from  the 
ii\jured  person  out  of  the  proceeds  of  the  settlement.  To  preserve  the  government's 
ri^ts,  the  JAG  designee  will  advise  iiyured  members  of  their  obligations  under 
MCRA  including  the  duty  to: 

a.  Furnish  the  JAG  designee  with  any  pertinent  information 
concerning  the  incident; 

b.  notify  the  JAG  designee  of  any  settlement  offer  from  the 
liable  party  or  that  party's  insurers; 

c.  cooperate  in  the  prosecution  of  the  government's  daim 
against  the  liable  party; 

d.  give  the  JAG  designee  the  name  and  address  of  any  dvilian 
attorney  representing  the  injured  party; 

e.  refuse  to  execute  a  release  or  settle  any  daim  concerning 
the  iiduiy  without  first  notifying  the  JAG  designee;  and 

f.  refuse  to  provide  any  information  to  the  liable  party,  that 
party's  insurer,  or  attorney  without  prior  approval  of  the  JAG  designee. 
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PARTVn 


LEGAL  ASSISTANCE 


CHAPTER  THmiY-SEVEN 
GENERAL  TOPICS 


3701  INTRODUCTION 

The  sheer  breadth  of  the  legal  assistance  field  prevents  a  detailed 
anaijrsis  here  of  every  topic  the  SJA  mig^t  encounter  in  a  given  tour.  This  single 
Part  would  be  more  voluminous  than  the  others  combined.  Instead,  subjects  in  this 
Part  are  presented  in  more  abbreviated  form.  Where  adequate  substitutes  exist  and 
are  likely  to  be  available,  the  SJA  will  be  pointed  in  the  direction  of  those  resources. 
The  topics  addressed  here  reflect  the  subjects  that  field  judge  advocates  have  sent  us. 


3702  REFERENCES 

There  are  many  references  available  to  legal  assistance  officers.  Since 
the  law  on  any  subject  will  vaiy  firom  state  to  state,  it  is  critical  that  all  legal 
assistance  officers  obtain  whatever  resources  are  available  locally.  Available 
resources  include  the  following  items. 

A.  Department  of  the  Navy,  Office  of  the  Judge  Advocate  General 
(Code  36),  Legal  Assistance  Memoranda  (LAM) 

B.  Naval  Justice  School,  Civil  Law  Study  Guide,  Chapter  8 

C.  JAGINST  5801.1,  Subj:  LEGAL  CHECKUP  PRCXIRAM 

D.  OPNAVINST  5801.1,  Subj:  LEGAL  CHECKUP  PROGRAM 

E.  Drafting  Libraries  (DL)  Wills  Software  (military  version),  a  commercial 
computer-assisted  wills  drafting  program  created  by  Attorneys' 
Computer  Network,  Inc.,  made  available  to  naval  leg^  assistance 
attorneys  under  a  licensing  agreement  with  the  Judge  Advocate  General 
(not  posted) 
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F.  Off  The  Record^  Office  of  the  Judge  Advocate  General  of  the  Navy  (n(A 
posted) 

G.  The  LAMPUghto',  a  quality  legal  assistance  newsletter  published  by  the 
American  Bar  Association  Standing  Committee  on  L^;al  Assistance  for 
Military  Personnel  (not  posted) 

H.  The  Rqmrter,  AFRP 110-2,  Office  of  the  Judge  Advocate  General  of  the 
Air  Force  (not  posted) 

I.  Martindcde-Hubhdl  Law  Directory:  Law  Digests,  UtUform  Acts,  ABA. 
Codes  (not  posted) 

J.  Marine  Corps  Manual  for  Legal  Administration  (LEGADMINMAN) 
MCO  P5800.8  (30  June  92) 

K.  Pub  17  /  Package  X,  Department  of  the  Treasury,  Internal  Revenue 
Service 

L.  LA  Law  Powers  of  Attorney  Program  for  WordPerfect,  prepared  the 
Office  of  the  Judge  Advocate  General,  Legal  Assistance  Division 
(Code  36),  this  WordPerfect  merge-macro  program  drafts  general  and 
special  powers  of  attorney,  with  forms  keyed  to  those  found  in  Chapters 
3  and  4  of  the  legal  Assistance  Dq>loyment  Guide 

M.  Child  Support  Enforcement  Deskhook,  Office  of  the  Judge  Advocate 
General,  Legal  Assistance  Division  (Code  36) 

N.  Essentials  for  Attorneys  in  Child  Support  Enforcement,  Second  Edition, 
U.S.  Department  of  Health  and  Human  Services,  Office  of  Child  Suiq>ort 
Enforcement  (not  posted) 

O.  Department  of  the  Navy,  Office  of  the  Judge  Advocate  General 
(Code  36),  Tax  Information  Memoranda 

P.  Bankruptcy  Overview  for  Military  Legal  Assistance  Attorneys,  Deskteq) 
Reference,  Office  of  the  Judge  Advocate  General,  Legal  Assistance 
Division  (Code  36) 

Q.  Legal  Assistance  Mass  Casualty  Manual  (Dec.  1989),  Office  of  the  Judge 
Advocate  General,  Legal  Assistance  Division  (Code  36) 

R.  Consumer  Law  Guide,  Pub  JA  265,  The  Judge  Advocate  General's 
School,  U.S.  Army 
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S.  Will  Guide,  Pub  JA  262,  The  Judge  Advocate  General's  School,  U.S. 
Army 

T.  All  SttUe  Income  Tax  Guide,  The  Judge  Advocate  General's  School,  U.S. 
Army 

U.  Naval  Military  Personnel  Manual  Notarial  Guide,  Pub  JA  268,  The 
Judge  Advocate  General's  School,  U.S.  Army 

V.  Soldiers'  and  Sailors'  Civil  Relief  Act  Guide,  Pub  JA  260,  The  Judge 
Advocate  General's  School,  U.S.  Army 

W.  Family  Law  Guide,  Pub  JA  263,  The  Judge  Advocate  General's  Sdiool, 
U.S.  Army 

X.  Real  Property  Guide,  Pub  JA  261,  The  Judge  Advocate  General's  School, 
U.S.  Army 

Y.  Legal  Assistance  Office  Directory,  Pub  JA  267,  The  Judge  Advocate 
General's  School,  U.S.  Army 

Z.  Legal  Assistance  Office  Administration  Guide,  Pub  JA  271,  The  Judge 
Advocate  General's  School,  U.S.  Army 

AA.  Lego/  Assistance  Deployment  Guide,  Pub  JA  272,  The  Judge  Advocate 
General's  School,  U.S.  Army 

BB.  USFSPA  Outline  and  References,  Pub  JA  274,  The  Judge  Advocate 
General's  School,  U.S.  Army 

CC.  Model  Tax  Assistance  Guide,  Pub  JA  275,  Hie  Judge  Advocate  General's 
School,  U.S.  Army 

DD.  Preventative  Law  Series,  Pub  JA  276,  The  Judge  Advocate  General's 
School,  U.S.  Army 

EE.  The  Army  Lawyer,  Headquarters,  Department  of  the  Army,  DA  Pam. 
27-50 

FF.  LegcU  Assistance  Handbook,  Headquarters,  Department  of  the  Army, 
DA  Pam.  27-12 

{Note:  Most  of  these  publications  are  available  on  the  JAG  Bulletin 
Board  (JAGNET  BBS)  and  the  Navsil  Justice  School  Bulletin  Board  (NJS  BBS,  DSN 
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948-3990  or  commercial  (401)  841-3990).  Attome3r8  unable  to  access  JAGNET  BBS 
may  contact  the  Legal  Assistance  Division  for  a  'zipped'  publication  on  disk.) 


3703  GENERAL  MATTERS 

Chapter  7  of  the  JAG  Manual  provides  general  guidance  on  the  Navy's 
legal  assistance  program.  Chapter  7  also  provides  guidance  on  questions  relating  to 
eligibility,  confidentiality  of  services,  extent  of  services  rendered,  limitations  on  judge 
advocate  representation,  prohibited  practices,  the  Expanded  Legal  Assistance 
Program  (ELAP),  and  the  Preventive  Law  Program. 


3704  PERSONS  EUGIBLE  FOR  LEGAL  ASSISTANCE 

A.  The  first  subparagraph  of  10  U.S.C.  §  1044  lists  three  categories  of 
persons  who  are  eligible  to  receive  legal  assistance  services:  members  of  the  armed 
forces  who  are  on  active  duty;  members  and  former  members  entitled  to  retired  or 
retainer  pay  or  equivalent  pay;  and  dependents  of  either  of  the  above.  JAGMAN, 
$  0706,  spe^es  that  legal  assistance  is  intended  primarily  for  active-duty  personnel, 
and  that  other  eligible  persons  may  be  provided  assistance  when  resources  permit. 

B.  JAGMAN,  §  0706,  identifies  certain  other  persons  or  classes  that  are 
authorized  to  receive  legal  assistance  services — such  as  civilian  personnel 
accompanying  the  armed  forces  overseas  (and  their  overseas  dependents) — and 
members  of  allied  forces  and  their  dependents  serving  with  our  armed  forces  in  the 
United  States.  The  legal  assistance  eligibility  of  Reserve  personnel  is  limited,  but 
does  include  authorization  to  receive  assistance  intended  to  enhance  their  readiness 
for  mobilization  or  recall  to  active  duty  (such  services  as  preparation  of  wills,  living 
wills,  and  powers  of  attorney). 

C.  No  individual  person  or  class  of  persons  has  a  right  to  legal  assistance, 
and  it  may  be  necessary  in  the  allocation  of  resources  to  restrict  services  firom  time 
to  time.  JAGMAN,  §  0706,  establishes  a  priority  among  those  authorized  to  receive 
services.  Another  basis  on  which  services  may  be  allocated  among  authorized  persons 
is  provided  in  10  U.S.C.  §  1044(c),  which  states  that  legal  representation  is  not 
intended  for  those  who  can  afibrd  legal  fees  without  undue  har^hip. 
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3705  LIMITATIONS  ON  SERVICES  PROVIDED  (JAGMAN,  S  0709) 

A.  Nonlegal  advice.  Legal  assistance  officers  should  provide  legal  advice 
only.  Clients  should  be  referred  to  the  appropriate  person  or  agency  for  counseling 
on  nonlegal  issues. 

B.  Personal  legal  matters.  Legal  assistance  is  authorized  for  personal  legal 
advice  as  contrasted  with  military  justice  problems,  business  ventures,  or  matters  not 
of  a  personal  nature. 

C.  fhial  representation  prohibited.  The  same  lawyer  shall  not  represent 
opposing  parties  in  a  matter  (e.g.,  a  domestic  relations  case).  Similarly,  separate 
attorneys  within  the  same  legal  assistance  office  shall  not  provide  legal  assistance  to 
oiqiiosing  parties.  The  other  party  should  be  directed  to  another  legal  assistance 
provider  if  available  (i.e.  another  Navy,  Army,  Marine  Corps,  Air  Force,  or  Coast 
Guard  legal  assistance  office,  an  SJA,  or  a  Rerorve  judge  advocate).  When  no  other 
legal  assistance  practice  is  available,  the  confficted  individual  should  be  refmred  to 
the  civilian  community. 

D.  Proceedings  involving  the  United  States.  A  legal  assistance  officer  may 
not  advise  on,  assist  in,  or  become  involved  with,  individual  interests  opposed  to,  or 
in  conffict  with,  the  interests  of  the  United  States  without  JAG's  specific  approval. 
This  includes  Article  138,  UCMJ,  petitions;  filing  claims  for  monetary  damages 
against  the  United  States;  and  restraining  orders  against  the  United  States. 

E.  Compensation.  Judge  advocates  on  active  duty  are  prohibited  firom 
accepting,  directly  or  indirectly,  any  fee  or  compensation  of  any  nature  for  legal 
services  rendered  to  any  person  entitled  to  legal  assistance. 

F.  Telephonic  advice.  In  the  absence  of  unusual  or  compelling 
drcumstances,  legal  advice  should  not  normally  be  given  over  the  telephone. 


3706  REFERR^i.  TO  CIVILIAN  LAWYERS  (JAGMAN,  S  0710) 

Referral  of  cases  to  civilian  lawyers  is  appropriate  in  some  cases, 
including  expertise  of  the  attorney  or  regulations  that  prohibit  involvement  of  the 
legal  assistance  attorn^.  There  is  no  required  minimum  number  of  lawyers'  names 
that  should  be  given  to  the  client  for  referral  purposes,  but  care  should  be  taken  to 
avoid  the  appearance  of  impropriety  in  consistently  referring  cases  to  an 
unreasonably  small  number  of  attorneys.  If  possible,  refer  the  client  to: 

A.  An  appropriate  bar  organization; 
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B.  a  lawyer  referral  service;  or 

C.  a  legal  aid  society  or  other  organization. 


3707  EXPANDED  LEGAL  ASSISTANCE  PROGRAM 

Per  JAGMAN,  §  0711,  the  ELAP  allows  legal  assistance  officers  to 
represent  certain  military  personnel  in  civilian  court  at  no  expense  to  the  member. 
ELAP's  give  deserving  servicemembers  free  in-court  representation  and  participating 
ELAP  attorneys  civilian  courtroom  experience.  ELAP's  must  be  specifically 
authorized  by  the  JAG.  An  ELAP  will  not  be  authorized  for  an  SJA  because  the  time 
and  resources  necessary  for  a  proper  ELAP  are  inconsistent  with  provision  of  SJA 
legal  assistance  services  as  a  collateral  basis.  Questions  regarding  ELAP  should  be 
referred  to  the  Office  of  the  Judge  Advocate  General  (Code  36)  or  call  DSN  221-7928 
—  Commercial  (703)  325-7928. 


3708  NOTARIAL  ACTS  AND  OATHS 

Notarial  powers  are  governed  by  federal  and  state  law.  JAGMAN, 
Chapter  9  is  the  main  reference  in  the  Navy  and  Marine  Corps  for  notarial  powers. 

A.  Oaths.  10  U.S.C.  §  936  governs  notarial  acts  for  purposes  of  military 
justice  and  administration.  10  U.S.C.  §  1044a  authorizes  notarial  acts  for  legal 
assistance  purposes.  Article  136,  UCMJ,  allows  SECNAV  by  departmental 
regulations  to  extend  notarial  powers  to  certain  other  military  members  for  limited 
purposes.  JAGMAN,  §  0902,  lists  those  members  authorized  to  administer  oaths. 
The  oaths  are  valid  only  for  those  situations  described  in  section  0902.  For  example, 
a  person  designated  to  conduct  an  investigation  is  given  the  authority  to  administer 
oaths  to  any  person  when  it  is  necessary  in  the  performance  of  his  /  her  duties  as  an 
investigating  officer.  An  oath  administered  by  the  investigating  officer,  which  had 
no  connection  with  the  investigation,  would  be  invalid  unless  authorized  by  some 
other  provision  of  Chapter  9. 

On  August  9,  1993,  the  Acting  Judge  Advocate  General  signed  a  change  to 
JAGMAN,  §  0902,  authorizing  all  limited  duty  officers  (law)  and  certain  legalmen  to 
exercise  federal  notarial  authority  of  10  U.S.C.  §  1044a.  Authority  to  notarize 
documents  pursuant  to  section  1044a  and  JAGMAN,  §  0902c(l)(b),  is  expanded  to 
include: 


(vii)  all  limited  duty  officers  (law),  all  legalmen  E-7  and 
above,  all  independent  duty  legalmen,  and  all  legalmen 
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assigned  to  legal  assistance  olHces  or  staff  judge  advocates 
providing  legal  assistance; 

(viii)  Marine  Corps  legal  services  specialists  E-5  and 
above,  while  serving  in  legal  assistance  billets  when 
authorized  by  the  cognizant  commander. 

All  supervising  attorneys  must  ensure  legalmen  are  trained  in  the  proper  procedures 
for  taking  acknowledgements  and  notarizing  documents. 

B.  Acknowledgements.  An  acknowledgement  is  a  formal  declaration  to  an 
authorized  official  that  a  certain  act  or  deed  was  the  free  and  knowing  act  of  the 
defendant.  Often  used  in  relation  to  deeds  of  real  property,  the  acknowledgement 
affirms  the  genuineness  of  the  owner's  intent  to  convey  title  to  property  and  that  the 
execution  of  the  deed  is  the  free  and  knowing  act  of  the  owner.  The  purpose  of 
acknowledgments  generally  is  to  entitle  the  instrument  to  be  recorded  or  to  authorize 
its  introduction  in  evidence  without  further  proof  of  its  execution.  Acknowledgements 
are  governed  by  state  laws.  JAGMAN,  §  0906. 

C.  Sworn  instruments.  Sworn  instnunents  are  written  declarations  signed 
by  a  person  who  declared  under  oath  before  a  properly  authorized  official  that  the 
facts  set  forth  in  the  document  are  true  to  the  best  of  his  /  her  knowledge  and  belief. 
They  normally  include  affidavits,  sworn  statements,  and  depositions.  The  purpose 
of  sworn  instruments  is  to  make  a  formal  statement  under  oath  of  certain  facts  which 
are  known  to  the  person  making  the  statement.  JAGMAN,  §  0907. 

D.  Authority  to  perform.  JAGMAN,  §  0902,  discusses  the  authority  for 
performing  certain  notarial  acts  for  federal  purposes.  To  varying  degrees,  all  fifty 
states,  the  District  of  Columbia,  and  the  U.S.  possessions  have  granted  limited 
notarial  powers  to  all  commissioned  officers  (0-1  or  above)  of  the  armed  forces.  The 
statutes  are  so  diverse  that  it  is  advisable  to  consult  in  every  case  the  alphabetical 
listing  of  state  statutes  contained  in  JAGMAN,  §  0910.  Many  states  have  recently 
passed  amendments  to  their  notary  laws,  so  individual  state  codes  should  also  be 
consulted.  Another  excellent  reference  source  is  the  All  States  Guide  to  State 
Notarial  Law  published  by  the  Judge  Advocate  (jeneral's  School,  U.S.  Army, 
Charlottesville,  Virginia. 

E.  Effectiveness  of  the  notarial  acts.  If  the  somewhat  ritualistic  procedure 
is  meticulously  followed  for  each  notarial  act,  the  document  or  oath  should  be  legally 
effective  in  the  vast  majority  of  cases.  A  key  point  to  keep  in  mind,  however,  is  that 
some  states  require  strict  adherence  to  their  particular  procedures.  Additionally, 
many  states  do  not  accept  a  military  notary  in  situations  involving  dependents. 
Other  states  will  only  accept  a  military  notary  for  a  dependent's  declaration  if  the 
dependent  is  outside  of  the  United  States.  An  officer  attempting  to  perform  a 
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notarial  act  must  first  ascertain  if  the  act  will  be  accepted  in  the  state  for  which  it 
is  intended.  This  is  especially  important  in  the  case  of  real  estate  transactions;  a 
member's  or  dependent's  interests  could  be  seriously  jeopardized  by  thdr  reliance 
upon  an  ineffective  notarial  act.  Notarial  acts  peiformed  under  the  authority  of 
10  U.S.C.  §  1044a  are  legally  effective  for  all  purposes.  Oaths  administered  under 
the  authority  of  10  U.S.C.  §  936  are  legaUy  effective  for  the  purposes  for  which  the 
oath  was  administered.  Federal  notarial  authority  may  be  exercised  without  r^ard 
to  geographic  limitations  and  is  not  dependent  on  any  state  or  local  law. 
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CHAPTER  THIRTY-EIGHT 
FAMILY  LAW  ISSUES 

8801  NONSUFPORT 

A.  References 

1.  MILPERSMAN»  art  6210120 

2.  LBGADMINMAN,  ch.  8 

3.  USCG:  PERSMAN  8-G 

B.  Policy.  Servioemembers  must  provide  continuous  and  adequate  aiqipoirt 
per  their  legal  and  moral  obligations. 

1.  Spouse.  Member  mimt  support  unless: 

a.  A  court  order  relieves  the  obligation; 

b.  spouse  relinquishes  support  in  writing; 

c.  a  separation  agreement  exists  between  the  parties  whereby 
spousal  support  is  waived;  or 

d.  DFAS,  Cleveland,  CMC,  or  CCG  grants  a  waiver  to  the 
servioemember  Gimited  to  cases  of  desertion,  infidelity,  or  physical  abuse). 

2.  Children.  Member  must  siq>port  unless: 

a.  The  child  is  adopted  fay  another, 

b.  the  child  attains  majority;  or 

c.  the  divorce  decree  specifically  relieves  the  member  of  the 
obligation  (the  conduct  of  the  spouse  does  not  relieve  the  member  of  this  obligation). 
Such  a  provision  would  be  hig^y  imusual,  as  courts  are  hesitant  to  deprive  a  child 
of  sources  of  support. 
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C.  Amount  of  support.  The  member  must  provide  such  support  as  required 

by: 


1.  A  court  order;  or 

2.  mutual  agreement. 

[iVofe:  In  the  absence  of  either  of  the  above,  consider  the  support  guidelines  in  the 
MILPERSMAN,  LEGADMINMAN,  or  PERSMAN.] 

D.  Possible  consequences.  Members  who  fail  to  honor  their  just  support 
obligations  are  subject  to: 

1.  Lower  evaluations; 

2.  administrative  separation  for  pattern  of  misconduct  (USCG 
misconduct  or  unsuitability:  financial  irresponsibility); 

3.  garnishment  of  pay  or  involuntaiy  allotment  pursuant  to 
42  U.S.C.  §§  659-662  or  665; 

4.  criminal  charges  under  Article  134,  UCMJ:  dishonorable  failure 

to  pay  debt; 

5.  withhold  or  recoup  BAQ;  and 

6.  lose  of  dependent  tax  deduction. 

E.  Caution  to  SJA's.  As  an  SJA,  you  may  be  called  upon  to  advise  your  CO 
concerning  measures  to  take  on  all^ations  of  nonsupport  by  a  member. 
Consequently,  SJA's  should  not  provide  nonsupport  legal  assistance  to  members  of 
their  command,  but  should  refer  such  clients  to  another  legal  assistance  provider. 
If  the  SJA  provides  such  assistance  and  the  CO  later  requests  advice  or  action,  the 
SJA  must  recuse  him  /  herself. 
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3802  CIVILIAN  SUPPORT  ENFORCEBfENT  MECHANISMS 
A.  Involimtary  allotmenta 

1.  Citations 

a.  42  U.S.C.  §  665 

b.  32  C.F.R.  Part  54  (DOD  implementing  regulations) 

c.  33  C.F.R.  Part  54  (Coast  Guard  implementing  regulations) 

2.  Basic  requirements 

a.  A  state  court  or  a  state's  administrative  procedure  siqipoit 
order  that  includes  a  child  support  component. 

b.  An  arrearage  equal  to  or  exceeding  the  support  required  for 
a  two-month  period. 

3.  Procedure 

a.  A  state  (but  not  a  foreign  court)  child  support  enforcement 
(CSE)  agency  (or  court)  sends  a  letter  (or  order)  to  the  military  finance  center  stating 
that  the  requisite  arrearage  exists  and  requesting  that  a  "mandatory  allotment"  be 
started. 


b.  The  finance  center  notifies  the  member's  commander  and 
the  member  concerning  the  request. 

c.  Absent  presentation  of  an  adequate  and  timely  defense  by 
the  member,  the  allotment  is  started. 

(1)  The  allotment  will  be  for  the  amoimt  of  the  monthly 
support  obligation,  payable  per  the  request  order  and  continuing  until  the  requester 
advises  that  it  should  stop. 

(2)  Arrearages  may  be  computed  into  the  allotment  if 
included  in  the  order  and  subsequent  procedure  for  involuntary  allotment.  A  letter 
firom  a  CSE  agent  ashing  for  arrearages  is  insufficient. 
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4.  I  jmitatinns  (32  C.F.R.  4  54.6) 

a.  If  the  member  is  8i^)porting  other  family  members,  the 
maximum  amount  of  the  involuntaiy  allotment  is  50%  of  disposable  earnings. 

(1)  "Disposable  earnings”  consists  of  basic  pay  plus  most 
bonuses  and  special  pay,  minus  taxes  and  other  deductions. 

(2)  The  term  also  includes  BAS  for  officers  and  warrant 
officers  and  BAQ  for  members  with  d^sendents  and  all  members  in  the  grade  of  E-7 
and  above.  See  32  C.F.R.  §  54.6(b). 

b.  If  the  member  is  not  supporting  other  fomi^  members,  the 
maximum  is  60%  of  disposable  earnings. 

c.  An  additional  5%  is  tacked  on  to  the  maTimmn  (i.e.,  the 
maximum  is  boosted  to  55%  or  65%)  if  "the  total  amount  of  the  member's  siy>port 
payments  is  12  or  more  weeks  in  arrears.”  32  C.F.R.  §  54.6(a)(5)(iii). 

5.  Strategies  for  the  member 

a.  Show  that  information  in  the  request  is  in  error.  32C.F.R. 

§  54.6(d)(5). 


(1)  Member  must  submit  an  affidavit  and  evidence  to 
support  the  daim  of  error. 

(2)  This  information  must  be  provided  to  the  finance 
center  within  30  days  of  their  notice. 

b.  Negotiate  a  mutually  acceptable  resolution  with  the  child 
support  agency  or  the  custodial  parent. 

c.  Do  not  start  a  voluntary  allotment  upon  receiving 
notification  of  an  involuntary  allotment  action;  the  member  will  simply  have  two 
allotments  deducted  firom  their  military  pay. 

6.  Helping  the  custodial  parent 

a.  The  custodial  parent  must  first  have  a  child  support  order 
issued  by  a  U.S.  court. 

b.  There  are  two  approaches  to  getting  a  mandatory  allotment: 
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(1)  Ask  the  i^plicableCSE  agency  to  submit  the  recpiert 
(The  "applicable"  agency  is  probably  in  the  state  where  the  order  was  issued.  This 
approach  usually  works  well  if  the  order  calls  for  payments  to  be  made  through  the 
court  or  agency  so  they  have  a  record  of  the  arrearage.);  or 

(2)  submit  a  reciuest  directly  to  the  court  that  issued  the 
order  asking  it  to  recpiest  initiation  of  a  mandatory  allotment.  The  court  will  need 
a  sworn  statement  from  the  custodial  parent  alleging  the  appropriate  arrearage. 

B.  Garnishments 

1.  References 

a.  42  U.S.C.  §§  639-662 

b.  5C.F.R.Part581 

2.  There  is  no  "federal  garnishment  law." 

a.  The  garnishment  statute  is  merely  a  waiver  of  federal 
sovereign  immunity  allowing  state  garnishment  ordmrs  to  be  served  on  federal 
officials. 


b.  The  garnishment  statute  applies  to  active-duty  and  retired 

military  pay,  Reserve  drill  pay,  and  cnirrent  and  retired  federal  civilian  employee 
salaries. 


c.  The  federal  statute  aUows  federal  agencies  to  comply  with 
garnishment  orders  for  child  support  or  alimony  obligations. 

d.  The  garnishment  can  be  for  current  siq>port  or  support 
arrears,  or  both,  according  to  state  law. 

e.  The  ceiling  on  the  amount  subject  to  garnishment  is  the 
lower  of  state  law  or  the  limits  stated  in  the  federal  Consumer  Credit  Protection  Act 
(CCPA)  (15  U.S.C.  $  1673). 

(1)  CCPA  {srovides  for  garnishment  of  a  wiavimum  of 
50%  of  ciiq)osable  earnings  if  the  member  is  supporting  othm*  family  membma  and 
60%  if  he  /  she  is  not;  an  additional  5%  can  be  garnished  if  the  siqsport  obligation  is 
mcnre  than  12  weeks  in  arrears. 

(2)  Disposable  pay  includes  basic  pay  and  most  bonus 
and  special  pay  entitlements,  but  not  BAQ  or  BAS. 
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3.  Defenses  for  the  member 

a.  The  finance  oent^  will  not  entertain  defenses  raised  by  the 
member  in  garnishment  actions  firom  U.S.  courts. 

b.  Disputes  must  be  litigated  in  the  state  issuing  the 

garnishment  order. 

c.  If  the  member  is  supporting  family  members  other  than 
those  to  whom  the  garnishment  order  pertains,  make  sure  the  finance  center  knows 
this — since  it  can  affect  how  much  money  is  deducted  firom  the  member's  pay. 

C.  Wage  assignment  orders 

1.  These  are  "involuntary  allotments"  created  by  state  law  that  can 
be  used  to  enforce  support  obligations  against  civilian  and  military  parents. 

a.  The  trigger  for  a  wage  assignment  generally  is  an  arrearage 

of  not  more  than  30  days. 


(1)  Some  states  currently  have  automatic  wage 
withholding  that  takes  effect  immediately  upon  issuance  of  the  support  order, 
whether  or  not  there  is  an  arrearage. 

(2)  The  Family  Support  Act  of  1988,  Pub.  L.  No. 
100-485,  requires  that  all  states  implement  automatic  wage  withholding  in  phases 
based  on  varying  categories  of  obligees. 

b.  In  cases  involving  contingent  withholding  provisions,  the 
absent  parent  receives  notice  of  intent  to  initiate  a  wage  assignment  and,  if  no 
defense  is  presented,  a  notice  of  assignment  is  sent  to  the  emplo3^r. 

c.  All  employers  mimt  honor  wage  assignment  orders;  DOD 
agencies  process  them  as  if  they  were  garnishment  orders. 

2.  Assisting  the  absent  parent 

a.  Upon  receipt  of  notice  to  initiate  a  wage  assignment,  notify 
the  agency  of  any  error  in  alleged  arrearages.  Notify  the  agency  of  modifications  of 
the  underfying  support  order  or  other  facts  which  negate  the  support  obligation. 

b.  Ensure  the  finance  center  knows  that  the  member  is 
supporting  other  family  members. 
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c.  If  a  member  is  pasdng  support  allotment,  and  a  decree 

or  si4>port  order  is  pending  in  a  state  with  automatic  wage  assignments,  stop  the 
allotment  several  months  before  the  decree  will  be  issued. 

3.  Assisting  custodial  parents.  Refer  custodial  parents  to  the  nearest 
state  or  ooimty  child  support  enforcement  office. 

D.  Uniformed  Reciprocal  Enforcement  of  Support  Act  (URESA) 

1.  The  primary  purpose  of  URESA  is  the  enforcement  of  an  order 
issued  by  another  court.  URESA  itself  does  not  create  a  support  obligation;  its 
purpose  is  to  enforce  obligations  created  under  other  provisions  of  state  law.  The  Act 
provides  a  uniform  process  for  a  support  obligee  to  use  the  courts  of  that  state 
without  traveling  to  that  state  or  becoming  subject  to  jurisdiction  of  that  state's  court 
for  other  puiposes. 

2.  The  custodial  parent  goes  to  the  court  where  he  /  she  resides  and 
files  a  petition  to  enforce  a  support  order  against  the  absent  parent  who  resides  in 
another  jurisdiction.  The  court  in  the  "initiating  state"  reviews  the  petition  and 
sends  it  on  to  the  appropriate  court  or  agency  where  the  absent  parent  is  believed  to 
reside  (the  "responding  state"). 

3.  The  district  attorney  or  other  official  in  the  responding  state 
prosecutes  the  enforcement  action  against  the  absent  parent.  The  custodial  parent 
need  not  appear,  but  may  present  evidence  throu^  an  affidavit  or  less  formal  means. 
The  law  of  the  forum  court  c^plies.  The  court  issues  an  order  based  on  the  facts 
presented. 


4.  URESA  can  establish  a  support  order  in  most  jurisdictions  and 
establish  paternity  in  many  others. 

5.  Ail  50  states,  plus  the  District  of  Columbia,  Guam,  Puerto  Rico, 
the  Virgin  Islands,  and  American  Samoa,  have  enacted  some  form  of  URE<SA  or 
similar  legislation. 


3803  PATERNTIY  COMPLAINTS 
A.  Beferenoes 

1.  MILPERSMAN,  art.  6210125 

2.  LEGADMINMAN,  ch.  8 
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3.  PERSMAN  8-G-5 

4.  Part  IV,  Support  Enforcement  Deskbook,  Oflioe  of  Judge  Advocate 
General  Leg^  Assistance  Division 

B.  Policy.  Members  owe  the  same  duty  of  support  to  children  bom  out  of 
wedlock.  Paternity  is  established  by  a  court  decree  or  by  the  member's  admission. 

C.  Processing.  Refer  the  complaint  to  the  member.  If  a  court  ord«r  exists, 
the  member  must  pay.  Similarly,  the  member  must  pay  if  he  admits  paternity.  If 
the  member  denies  paternity,  the  command  advises  the  complainant  of  the  results 
of  the  interview. 


3804  FORMER  SPOUSES'  PROTECTION  ACT 

A  10  U.S.C.  §  1408  (1982  and  Supp.  U,  1984) 

10  U.S.C.  §  1072  (1982  and  Supp.  D,  1984) 

B.  The  Act  legislatively  overruled  McCarty  v.  McCarfy,  453  U.S.  210  (1981). 

C.  Main  provisions 

1.  State  courts  may  treat  disposable  military  retirement  pay  as 
marital  or  community  property  of  the  member  and  his  spouse  according  to  state  law. 
Ndle:  there  is  no  federal  right  to  any  portion  of  retired  pay  under  USFSPA 

Disposable  retired  pav.  10  U.S.C.  §  1408(a)(4),  32  C.F.R. 
§  63.6(e)2,  Military  Retired  Pay  Manual  (DOD  1340. 12M) 

2.  To  prevent  "forum  shopping,"  a  court  purporting  to  divide  such 
retirement  pay  must  have  jurisdiction  over  the  servicemember  by: 

a.  Residence,  other  than  presence  in  jurisdidion  due  to 

military  orders; 

b.  consent;  or 

c.  domicile  in  the  jurisdiction. 

3.  If  the  marriage  lasted  ten  years  or  more  (overlapping  10  years' 
service),  payment  of  the  spouse's  portion  of  pension  can  come  directly  from  the 
military  finance  center  (finance  center  will  also  pay  any  alimony  and  child  support 
spedfi^  in  the  same  judgment  or  court  order). 
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4.  An  unremarried  former  apouse  may  alao  qualify  for  exchange, 
theater,  oommiaaary,  and  medical  benefita  depending  on  the  duration  of  marriage  / 
length  of  aervice  /  yeara  of  overlap  between  the  two. 

a.  2G  /  20  /  20  (20  year  marriage  /  20  yeara'  military  aervice  / 
20  yeara'  overlap  of  marriage  and  aervice)  —  Entitled  to:  exchange;  oommiaaary; 
theater,  military  medical  (unleaa  already  covered  fay  employm*). 

fa.  20  /  20  /  IS  (20  year  marriage  /  20  yeara'  aervice  /  15  year 

overlap),  and 

(1)  Divorced  before  1  April  1985  >  entitled  only  to 
military  medical  (unleaa  already  covered  fay  employer);  or 

(2)  divorced  after  1  ^ril  1985  -  entitled  to  military 
medical  faeneflta  (unleaa  employer  coven)  until  (at  moat)  two  3^ara  from  date  of 
divorce — apouae  may  then  "convert"  to  private  coverage. 

c.  Theae  benefita  terminate  upon  remarriage;  benefita  may  be 

"revived"  upon  termination  of  the  aubaequent  marriage. 

5.  Allowing  former  apouaea  to  be  deaignated  aa  Survivor  Benefit  Plan 
(SBP)  faeneficiariea. 


3805  SURVIVOR  BENEFIT  PLAN  (SBP) 

A.  Referencea.  The  SBP  waa  enacted  by  Pub.  L.  No.  92-425  on 
September  21,  1972,  codified  at  10  U.S.C.  §§  1447-1455,  and  replacea  two  former 
plana— the  Retired  Servioeman'a  Family  Protection  Plan  and  the  U.S.  C^ntingeruy 
Option  Act.  The  SBP  providea  all  membera  of  ^e  uniformed  aervicea  who  are 
entitled  to  retired  pay  with  the  opportunity,  in  the  event  of  their  death,  to  provide  iq> 
to  55%  of  their  groaa  retired  pay  aa  an  annuity  payable  to  their  deaignated 
beneficiariea.  The  primapr  referencea  are  NAVMILPERSCOMINST  1750.2,  Subj: 
Survivor  Benefita,  including  the  Retired  Servicemembera  Family  Protection  Plan 
(RSFPP)  (10  U.S.C.  §§  1431  et  aeq.)  and  the  Survivor  Benefit  Plan  (SBP)  (10  U.S.C. 
§$  1447  et  seq.)  aa  amended;  and  NAVEDTRA  4660D,  Subj:  Survivor  ^nefit  Plan 
for  the  Uniformed  Servicea  (atock  number  0503-LP-003-0290). 

B.  Automatic  enrollment.  Unleaa  a  retiree  electa  not  to  participate  in  the 
SBP,  (nr  electa  to  participate  at  leaa  than  the  maximum  level  (full  groaa  retired  pay) 
before  the  firat  day  on  which  he  /  ahe  becomea  entitled  to  retired  pay,  each  member 
with  a  apouae  and  /  or  a  dependent  child  or  children  on  the  date  of  retirement  will 
automatically  be  enrolled  at  the  maximum  rate.  The  DOD  Authorization  Act  for 
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Fiscal  Year  1986  (Pub.  L.  No.  99-145)  provided  in  pertinent  part  that  consent  of  the 
present  spouse  is  required  in  order  for  the  member:  (1)  To  opt  out  of  the  program; 
(2)  to  participate  at  less  than  the  maximum  amount;  or  (3)  to  provide  an  annuity  for 
a  dependent  child,  but  not  for  the  spouse. 

C.  Former  spouses.  The  Uniformed  Services  Former  Spouses'  Protection 
Act  provides  that  former  spouses  may  be  beneficiaries  under  the  SBP.  A  former 
spouse  election  must  be  voluntary  and  cannot  be  court  ordered  contraiy  to  the  wishes 
of  the  member.  The  election  must  be  accompanied  by  a  written  statement  signed  by 
the  member  and  the  former  spouse  indicating  the  former  spouse  as  the  SBP 
beneficiaiy.  The  written  statement  must  set  forth  whether  the  election  is  being  made 
to  carry  out  the  terms  of  a  written  agreement  that  resulted  from  divorce,  dissolution, 
or  annulment  proceedings  and  whether  the  written  agreement  is  a  part  of  a  court 
order.  The  written  statement  must  also  state  whether  there  is  a  present  spouse  who 
must  be  notified  that  he  /  she  is  not  covered  under  SBP.  If  the  member  designates 
a  spouse  as  a  beneficiary,  then  divorces  and  remarries,  the  former  spouse  will 
continue  as  the  beneficiaiy  unless  expressly  changed  by  the  member. 

D.  Amount  of  annuity.  The  monthly  annuity  payments  shall  equal  55%  of 
the  retiree's  monthly  base  pay.  The  annuity  is  payable  to  the  eligible  children  if  the 
spouse  becomes  ineligible  due  to  remarriage  before  age  60  or  death.  The  annuity  will 
be  reduced  by  any  dependency  and  indemnity  compensation  (DIG)  or  social  security 
payments  receiv^  by  the  beneficiaries. 
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CHAPTER  THIRTY-NINE 


TAX  INFORMATION  FOR  SJAs 


3901  FEDERAL  INCOME  TAX  INFORMATION 

A.  Obtaining  forms,  publications,  and  information  from  the  Internal 
Revenue  Service  (IRS).  The  IRS  offers  a  number  of  free  services  to  taxpayers  which 
can  also  be  of  great  help  to  tax  practitioners  and  are  summarized  in  IRS  Ihiblication 
910,  Guide  to  Free  Tax  Services.  This  publication  also  contains  a  description  and 
topical  index  of  other  IRS  publications.  IRS  Publication  1 194  is  a  four- volume,  bound 
set  of  common  IRS  publications. 

Up  to  IS  copies  each  of  these  and  other  IRS  publications  and  tax  forms  can  be 
obtained  free  of  charge  by  calling  1-800-TAX-FORM  (829-3676).  The  toll-free 
number  to  IRS  for  questions  and  information  is  1-800-829-1040. 

Forms  and  publications  in  bulk  are  available  throiigh  the  IRS  Banks,  Post 
Offices  and  Libraries  (BPOL)  Program.  Participating  offices  must  establish  an 
account  with  the  IRS;  thereafter,  the  IRS  will  mail  an  order  form  every  year  (usually 
in  June),  dkintact  BPOL  at: 

Internal  Revenue  Service 
Attn:  Library  Program 
2402  East  Empire 
Bloomington,  IL  61799 
(800)  829-2765 

IRS  forms  can  also  be  ordered  through  the  Tax  Practitioner  Program.  This 
program  is  not  designed  to  provide  forms  for  distribution  to  the  public,  but  as  a 
research  and  reference  tool  for  the  tax  practitioner.  Participants  can  order,  free  of 
charge,  two  informational  copies  of  major  tax  forms  and  one  copy  of  instructions  and 
publications.  Call  the  IRS  800  number  (1-800-TAX-FORM)  and  request  Publication 
1045— which  includes  an  order  form  (Form  3975). 

IRS  Publication  1192  is  the  Catalogue  of  Reproducible  Forms,  Instructions  and 
Publications.  This  publication  offers  reproducible  proofs  of  tax  materials — ^which  can 
be  ordered  at  costs  ranging  from  $4.00  to  $14.00  per  form,  and  from  $40.00  to  over 
$400.00  per  publication. 
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B.  Tax  assistance  available  from  the  QJAG  Legal  Assistance  Division.  Tax 
Branch.  The  OJAG  Tax  Branch  provides  support  and  assistance  on  tax  matters  to 
the  attorney  in  the  field.  The  Tax  Branch  publishes  the  annual  series  of  indexed  Tax 
Information  Memoranda  which  form  a  basic  reference  library  on  tax  issues.  The 
OJAG  tax  attorney  may  be  consulted  by  phone,  email,  or  LAN  to  assist  in  framing 
issues,  interpreting  the  Internal  Revenue  Code,  and  finding  relevant  authorities  in 
a  tax  matter.  The  Tax  Branch  can  provide  hard  copies  of  tax  materials,  such  as 
revenue  rulings,  not  readily  available  in  SJA  office  libraries.  (Note,  however,  that 
most  tax  materials  are  available  on  the  LEXIS  and  WESTLAW  services.) 


Tlie  OJAG  Tax  Branch  does  not  provide  direct  client  services.  Therefore,  do 
not  refer  clients  there. 

The  Tax  Branch  should  be  consulted  when  either  the  IRS  or,  more  likely,  a 
state,  institutionally  takes  an  apparent  incorrect  position  on  a  question  of  general 
application  (as  opposed  to  a  position  in  a  particular  taxpayer's  case).  The  OJAG  Tax 
Branch  is  the  conduit  to  the  Armed  Forces  Tax  (Council,  the  fonun  where  such  issues 
are  addressed. 

C.  Selected  substantive  topics 
1.  Combat  zone  service 

a.  Combat  zone  tax  exclusion.  The  Persian  Gulf  and  Vietnam 
combat  zones  are  still  in  effect  with  no  immediate  prospects  for  termination.  Military 
personnel  may  exclude  from  income  military  compensation  earned  during  a  month, 
any  part  of  which  the  member  served  in  a  combat  zone,  or  is  hospitalized  on  account 
of  disease  or  injury  incurred  while  serving  in  a  combat  zone.  IRC  §  112.  Even  one 
hour  in  a  combat  zone  will  qualify  a  member  for  the  combat  zone  exclusion  for  that 
month  (Private  Letter  Ruling  6601104860A);  on  the  other  hand,  casual  presence  in 
a  combat  zone  (such  as  when  transiting  through  or  for  personal  convenience)  will  not 
qualify  for  the  exclusion.  Treas.  Reg.  1.112-1(0.  Any  income  earned  while  serving 
in  a  combat  zone  which  is  not  compensation  for  active  military  service  (such  as 
winnings  from  games  of  chance  conducted  for  Navy-Marine  0)rps  RelieO  is  taxable. 

The  combat  zone  exclusion  also  applies  to  the  military  compensation  of 
members  who  perform  services  outside  the  combat  zone  in  support  of  operations 
within  the  combat  zone,  under  conditions  which  qualify  them  for  hostile  fire  / 
imminent  danger  pay.  Treas.  Reg.  1.1 12- 1(e);  Revenue  Ruling  70-621.  The 
conditions  which  qualify  the  members  for  hostile  fire  or  imminent  danger  pay  must 
be  related  to  the  combat  zone.  See  SECDEF  Washington  DC  141656Z  Mar  1991  and 
DODPM  70103b(5). 
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Enlisted  members  who  serve  in  a  combat  zone  can  exclude  from  income  all 
military  compensation  earned  that  month.  Oillcers  are  limited  to  an  exclusion  of 
$500.00  per  month.  For  these  purposes,  commissioned  warrant  ofticers  are  treated 
as  enlisted  persons  and  may  exclude  from  income  all  compensation  earned  in  a 
combat  zone.  IRC  §  112(c)(1).  However,  temporary  officers,  including  temporary 
limited  duty  officers,  are  treated  as  officers  for  the  purpose  of  the  combat  zone  tax 
exclusion.  Revenue  Ruling  68-11. 

Application  of  the  combat  zone  exclusion  depends  on  where  and  when  the 
service  was  performed  for  which  the  compensation  is  paid,  not  the  time  or  place  of 
payment.  Therefore,  a  servicemember  who  reenlists  in  the  combat  zone  will  receive 
his  reenlistment  bonus  tax-free  even  though  it  is  paid  after  he  leaves  the  combat 
zone. 


Leave  earned  in  the  combat  zone  is  tax-free  whether  used  or  paid  in  a  lump 
sum.  Treas.  Reg.  1.1 12- 1(b)(5),  Example  (2).  However,  at  present,  DFAS  is  applying 
the  combat  zone  tax  exclusion  only  to  leave  paid  in  a  lump  sum. 

No  income  taxes  are  withheld  from  the  pay  of  servicemembers,  enlisted  or 
officer,  for  months  when  they  are  entitled  to  the  combat  zone  exclusion,  even  thou^, 
in  the  case  of  officers,  only  $500.00  per  month  is  exempt  from  taxation.  IRC 
§  3401(a)(1).  As  a  result,  officers  may  find  themselves  in  a  serious  underwithholding 
situation.  However,  because  of  the  IRC  section  7508  extension  of  time  to  perform 
acts  (discussed  below),  officers  from  whom  taxes  are  underwithheld  are  not  required 
to  pay  estimated  taxes,  and  no  penalties  or  interest  will  accrue.  Social  Security 
(FICA)  taxes  are  not  included  in  the  combat  zone  exclusion  and  will  continue  to  be 
withheld  from  the  pay  of  personnel  serving  in  the  combat  zone. 

A  member's  W-2  form  should  reflect  only  taxable  income;  pay  which  is  exempt 
from  taxation  by  reason  of  the  combat  zone  exclusion  should  not  be  included.  A 
taxpayer  who  suspects  that  the  amount  of  pay  listed  on  the  W-2  incorrectly  includes 
tax-exempt  income  must  request  DFAS  to  issue  a  corrected  W-2;  the  II^  will  not 
issue  corrected  W-2s,  and  IRS  will  question  a  tax  return  if  the  taxable  income 
entered  does  not  conform  to  the  amount  on  the  W-2. 

b.  Extension  of  time  to  file  and  pav  taxes.  IRC  section  7508 
suspends  the  time  for  a  taxpayer  to  perform  certain  acts  under  the  IRC  while  the 
taxpayer  is  serving  in  a  combat  zone,  and  for  180  days  thereafter.  Included  among 
the  requirements  suspended  are  filing  a  tax  return,  paying  any  tax  (including 
estimated  tax),  rolling  over  gain  from  the  sale  of  a  princip^  residence,  and  making 
an  IRA  contribution.  No  interest  or  penalties  will  accrue,  and  the  IRS  will  pay 
interest  from  15  April  to  any  taxpayer  who  files  late  and  is  entitled  to  a  refund. 
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Once  the  suspension  period  expires,  the  taxpayer  still  has  the  same  amount  of 
time  to  perform  the  act  as  when  they  entered  the  combat  zone.  Thus,  if  a 
servicemember  enters  the  combat  zone  on  1  February  1992,  he  has  74  days  left  to  file 
his  1991  tax  return.  When  he  leaves  the  <x)mbat  zone,  the  time  to  file  his  tax  return 
starts  to  run  again  180  days  later.  His  tax  return  would  be  due  180  +  74  days  after 
leaving  the  combat  zone. 

Unlike  the  combat  zone  exclusion,  the  section  7508  extension  of  time  applies 
to  civilians  (such  as  Red  Cross  workers,  contractors,  correspondents,  and  government 
employees)  serving  in  a  combat  zone  in  support  of  the  armed  forces.  See  Internal 
Revenue  Manual,  Part  5,  para.  3b.  The  si^pension  of  time  applies  equally  to  spouses 
of  personnel  serving  in  a  combat  zone  [§  7508(b)],  but  whether  it  applies  to  children 
is  questionable,  despite  a  statement  in  IRS  Publication  945  to  that  effect. 

c.  Other  combat  zone  tax  effects.  IRC  section  692  forgives  all 
income  tax  due  for  the  year  in  which  a  member  dies  while  serving  in,  or  from  disease 
or  iiyury  incurred  while  serving  in,  a  combat  zone.  Taxes  are  also  forgiven  for  prior 
years  ending  on  or  after  the  first  day  that  the  member  served  in  the  combat  zone. 
Taxes  paid  or  withheld  for  any  year  to  which  section  692  applies  will  be  refunded. 
These  provisions  also  apply  to  any  military  member  or  civilian  U.S.  employee  who 
dies  outside  the  United  States  in  a  terroristic  or  military  action. 

If  a  servicemember  dies  while  the  IRS  is  attempting  to  collect  disputed  taxes 
from  any  tax  year,  section  692  also  forgives  those  taxes,  and  any  disputed  taxes 
collected  must  be  refunded.  This  provision  applies  only  to  armed  forces  members 
serving  in,  or  dying  from  disease  or  injury  incurred  in,  a  combat  zone,  and  not  to 
members  or  civilian  employees  who  die  in  a  terroristic  or  military  action. 

IRC  section  2201  forgives  estate  tax  in  the  case  of  servicemembers  who  are 
killed  in  action  while  serving  in  a  combat  zone  or  die  as  a  result  of  disease  or  injury 
suffered  in  the  line  of  duty  (LCD)  while  serving  in  a  combat  zone.  In  the  latter  case, 
the  disease  or  iryury  must  also  have  been  incurred  as  a  result  of  a  hazard  to  which 
the  member  was  subjected  incident  to  service  in  the  combat  zone. 

2.  Gain  on  sale  of  personal  residence 

a.  Nonrecognition  of  gain  from  sale  of  principal  residence.  IRC 

section  1034  permits  taxpayers  to  "rollover"  gain  from  the  sale  of  a  principal 
residence  into  a  new  residence.  No  gain  is  recognized  to  the  extent  that  the  taxpayer 
purchases  a  new  residence  for  at  least  as  much  as  the  "adjusted  sales  price"  of  the 
old  residence.  "Adjusted  sales  price"  is  the  selling  price  minus  certain  fix-up 
expenses,  not  otherwise  deductible,  incurred  in  the  90  days  prior  to  entering  into  the 
sales  contract  [§  1034(b)l.  To  the  extent  the  new  residence  costs  less,  tax  is  paid  on 
the  difference. 
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As  with  most  nonrecognition  transactions,  the  basis  of  the  new  residence  is 
"carried  over"  from  the  old  one  [§  1034(e)].  Looked  at  another  way,  the  basis  of  the 
new  residence  is  determined  by  subtracting  the  amoimt  of  rolled  over  gain  from  its 
cost.  When  the  new  residence  is  sold,  because  of  its  lower  basis,  the  taxpayer  will 
pay  tax  on  the  gain  from  both  properties  unless  he  can  roll  over  the  gain  again. 
Thus,  paying  tax  on  the  gain  is  actually  deferred,  not  excused. 

The  period  allowed  for  replacing  the  property  begins  two  years  before  and  ends 
two  years  after  the  old  residence  is  sold.  The  taxpayer  must  actually  occupy  the  new 
property  as  his  principal  residence  within  the  replacement  period.  Occupancy  a 
faniily  member  is  insuflicient. 

The  replacement  period  is  suspended  during  any  period  of  time  that  the 
taxpayer  serves  on  extended  (in  excess  of  90  days)  active  duty  in  the  armed  forces, 
not  to  exceed  a  total  of  four  years  after  the  sale  of  the  old  residence  [§  1034(h)].  The 
four  years  can  be  extended  if  a  servicemember  is  stationed  outside  of  the  United 
States,  so  that  the  member  has  at  least  one  year  (if  that  period  would  extend  past  the 
four  years)  after  returning  to  replace  the  old  property,  but  the  total  replacement 
period  may  not  exceed  eight  (8)  years  under  any  circumstances.  There  is  no 
extension  of  the  normal  replacement  period  merely  because  the  taxpayer  is  required 
to  reside  in  base  housing. 

The  ISS'  statute  of  limitations  will  not  begin  to  run  on  the  gain  from  the  sale 
of  the  residence  until  the  taxpayer  has  notified  the  IRS  that  replacement  property 
has  been  purchased,  and  identified  it. 

Renting  a  property  for  a  time  prior  to  its  sale  does  not  per  se  disqualify  it  for 
nonrecognition  treatment.  Treas.  Reg.  1.1034-l(c)(3)(i).  The  taxpayer  may  also 
deduct  rental  expenses  and  depreciation  for  the  rental  period.  See  Bolaris  v.  CIR, 
776  F.2d  1428  (9th  Cir.  1985). 

A  taxpayer  may  also  roll  over  the  gain  from  the  sale  of  rental  property  if  the 
taxpayer  can  establish  that  the  property  remained  his  principal  residence,  that  he 
was  absent  from  the  property  temporarily,  and  that  he  intended  to  return  to  it.  The 
IRS  looks  to  the  "facts  and  circumstances  in  each  case,  including  the  good  faith  of  the 
taxpayer."  Treas.  Reg.  1.1034-l(c)(3)(i). 

Accordingly,  taxpayers  in  Barry  v.  CIR,  T.C.  Memo  1971-179  (1971),  were  able 
to  obtain  nonrecognition  treatment  on  the  sale  of  a  former  residence  from  which  they 
had  been  absent  pursuant  to  military  orders  for  over  five  3rears.  The  Tax  0)urt  found 
that  the  taxpayers  had  a  bona  fide  intent  to  return  to  the  property  until  they  decided 
to  retire  elsewhere  and  placed  the  house  on  the  market.  Among  the  factors  the  court 
considered  were: 
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(1)  The  taxpayers  rented  the  property  in  part  in  order 
to  provide  for  its  proper  care  and  maintenance; 


(2)  it  was  the  only  home  the  taxpayers  did  not  sell  when 
transferred  during  the  husband's  military  career; 


residence; 


(3)  they  lived  in  military  housing  after  vacating  the 


(4)  the  intention  to  retire  to  the  home  was  believable 
(even  though  it  did  not  occur)  because  the  property  was  located  in  an  area  with  good 
militaiy  facilities,  near  the  wife's  original  home,  where  the  taxpayers  had  many 
friends  and  other  ties;  and 


(5)  the  taxpayers  never  attempted  to  sell  the  house 
during  the  five-year  period  and  rejected  several  unsolicited  purchase  offers. 

b.  Exclusion  of  gain  on  sale  of  principal  residence  bv  taxpayer 

over  55  years  old.  IRC  section  121  provides  a  one-time  exclusion  from  income  of  up 
to  $125,000.00  of  the  gain  from  the  sale  of  a  principal  residence  by  a  taxpayer  over 
the  age  of  55.  This  provision  differs  from  section  1034  which  merely  defers  or 
postpones  gain,  but  which  has  no  cap  on  the  amount  of  gain  and  which  can  be  used 
an  unlimited  number  of  times.  Also  unlike  section  1034,  section  121  requires  only 
that  the  taxpayer  has  owned  and  used  the  property  as  his  principal  residence  for 
three  of  the  previous  five  years.  Election  of  the  section  121  exclusion  is  optional  with 
the  taxpayer. 

In  the  case  of  married  taxpayers  filing  jointly,  both  spouses  may  claim  the 
benefit  of  section  121  with  regard  to  jointly  owned  property  even  if  only  one  satisfies 
the  age,  ownership,  and  occupancy  requirements. 

The  section  121  exclusion  may  be  combined  with  the  section  1034  deferral  if 
the  gain  from  the  sale  of  a  residence  exceeds  $125,000.00.  That  is,  $125,000.00  of 
gain  can  be  excluded  under  section  121;  the  remainder  of  the  gain  can  be  rolled  over 
into  a  new  residence.  In  order  to  roll  over  all  of  the  gain,  the  purchase  price  of  the 
new  residence  must  be  at  least  as  much  as  the  sale  price  of  the  old  residence,  but  the 
amount  of  gain  excluded  under  section  121  can  be  subtracted.  This  principle  can  be 
illustrated  by  the  following  hypothetical: 

Sale  price  of  old  residence  $  300,000.00 

Basis  of  old  residence  100,000.00 

Amount  of  gain  200,000.00 

Amount  of  section  121  exclusion  125,000.00 

Amount  of  gain  to  roll  over  75,000.00 
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Minimum  new  residence  purchase 
price  (300,000-125,000)  175,000.00 

Basis  of  new  residence 

(175,000-75,000)  100,000.00 

3.  Employee  business  expense  deductions 

a.  Personal  money  allowance.  The  personal  money  allowance 
(PMA)  authorized  by  37  U.S.C.  §  414  is  a  flat  amount  paid  monthly  to  compensate 
certain  flag  and  general  ofllcers  for  increased  expenses  (such  as  for  entertainment) 
incident  to  their  positions.  The  PMA  is  paid  on  a  regular  monthly  basis  urithout 
regard  to  actual  expenditures.  While  recipients  should  keep  adequate  records  to 
support  their  personal  tax  returns,  they  are  not  required  to  make  a  regular 
accoimting  of  their  expenses  to  DOD. 

As  a  result  of  this  lack  of  a  substantiation  requirement,  PMA  recipients  must 
include  the  entire  amount  of  PMA  in  income.  IRC  §  62(c).  DFAS  will  withhold 
income  (but  not  FICA)  taxes  from  each  PMA  pajnnent.  The  expenses  may  be 
deducted  as  miscellaneous  itemized  employee  business  expenses,  subject  to  the  50% 
limit  on  deducting  meal  and  entertainment  expenses  (as  applicable)  and  the  2%  of 
adjusted  gross  income  floor  on  miscellaneous  deductions. 

b.  Change  of  command  ceremonies.  Expenses  for  change  of 
command  ceremonies  may  be  deducted  as  employee  business  expenses,  Fogg  v.  CIR, 
89  T.C.  310  (1987),  because  they  are  directly  related  to  the  business  of  being  a 
military  oflicer.  However,  the  expenses  of  retirement  ceremonies  are  probably  not 
deductible  business  expenses.  See,  e.g.  Carlisle  v.  CIR,  37  T.C.  424  (1961)  (expenses, 
such  as  legal  fees  and  telephone  calls,  incurred  in  successfully  securing  medical 
discharge  are  not  deductible  as  business  expense  since  they  are  not  connected  with 
the  taxpayer  carrying  on  the  business  of  being  a  military  officer). 

Fogg  also  held  that  contributions  to  the  squadron  officers'  fund,  which  was 
used  to  purchase  plaques  for  departing  personnel  and  flowers  for  the  hospitalized, 
were  deductible,  but  dues  to  the  ofllcers'  club  and  the  Blue  Angels  Association  were 
not. 


c.  Ciommuting  expenses.  The  cost  of  commuting  to  work  is  a 
personal  expense.  Treas.  Reg.  1.162-2(e),  1.262- 1(b)(5).  Therefore,  the  pa3rment  by 
an  employer  of  an  employee's  commuting  expenses  is  a  taxable  fringe  benefit  except 
under  limited  circumstances. 

(1)  Under  IRC  section  132,  employees  may  exclude  up 
to  $60.00  per  month  of  employer-provided  vanpooling  and  transit  passes  (combined). 
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Employees  may  also  exclude  free  parking  up  to  a  value  of  $155.00  per  month.  Only 
the  excess  over  these  amounts  is  included  in  income. 

(2)  Meal  money  or  local  transportation  provided  on  an 
occasional  basis  (e.g.,  to  enable  an  employee  to  work  overtime)  is  excludable  from 
income  as  a  de  minimis  fringe  benefit.  Treas.  Reg.  1.132-6(d)(2). 

Some  flag  ofllcers  and  other  high-ranking  officials  are  provided  home-to- work 
transportation  by  government  vehicle,  usually  including  a  driver.  This  benefit,  even 
if  provided  for  security  reasons,  is  taxable.  Treas.  Reg.  1.132-5(m). 

However,  Treas.  Reg.  1.132-5(m)  excludes  from  income  part  of  the  value  of 
transportation  provided  by  an  employer  to  an  employee,  spouse  and  dependents,  for 
personal  use  (which  can  include  commuting),  as  a  result  of  "bona  fide  business- 
oriented  security  concerns."  This  exclusion  is  very  narrow;  it  is  intended  to  apply  to 
a  situation  in  which  security  measures  are  instituted  because  an  employee  has 
received  actual  threats.  The  employer  must  conduct  an  independent  security  study 
which  finds  the  security  measures  reasonable  and  necessary  under  the  circumstances. 
If  the  exclusion  applies,  only  the  additional  value  of  the  security  features  of  the 
transportation  is  excluded  from  income;  the  full  value  of  the  transportation  without 
the  security  features  is  still  taxable. 

Employers  must  report  to  the  IRS  and  the  employee  the  value  and  method  of 
valuation  (if  a  special  method  is  used)  of  taxable  home-to-work  transportation 
provided. 


4.  Tax-exempt  organizations.  Many  informal  clubs  and  other  groups 

(such  as  wives*  clubs,  social  committees,  and  coffee  messes)  are  organized  by  military 
members  or  dependents  for  quasi-official  purposes.  Like  any  other  entity,  any  such 
group  which  takes  in  money  has  income  subject  to  taxes.  Most  of  these  groups  (the 
$3.00  per  month  coffee  mess,  for  example)  have  such  small  amounts  of  income  as  to 
not  be  a  concern.  Others,  like  social  committees,  may  perform  enou^  of  an  official 
function  to  be  considered  tax  exempt  as  government  activities. 

Wives'  clubs,  on  the  other  hand,  may  not  be  able  to  claim  tax  exemption  as  a 
government  activity,  and  may  collect  substantial  amounts  from  dues,  fund-raising, 
sales  of  merchandise,  or  other  activities.  These  groups  may  be  "non-profit"  (a  state 
law  corporation  concept),  but  that  status  does  not  automatically  mean  "tax  exempt." 
Such  groups  may  apply  to  the  IRS  for  formal  recognition  of  their  tax-exempt  status. 

Section  501(c)  of  the  IRC  lists  the  types  of  organizations  which  may  qualify  for 
tax-exempt  status,  including: 
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a.  Organizations  which  have  charitable  (religious,  educational, 
literary,  scientific,  etc.)  purposes  -  501(c)(3); 

b.  dvic  leagues  operated  exclusively  for  the  promotion  of  sodal 
welfare,  or  local  employee  assodations,  the  net  earnings  of  which  are  devoted 
exdusively  to  charitable,  educational,  or  recreational  purposes  -  501(c)(4); 

c.  dubs  organized  for  pleasure,  recreation,  and  other  nonprofit 
purposes  -  501(c)(7);  and 

d.  a  post  or  organization  of  past  or  present  members  of  the 
armed  forces,  organized  in  the  United  States  or  a  possession  -  501(c)(19). 

Obtaining  tax-exempt  status  requires  filing  an  application  with  the  IRS  on 
Form  1023  (for  501(c)(3)  organizations)  or  1024  (most  o^ers)  with  accompanying 
documentation.  See  IRS  Publication  557  for  complete  information  on  how  to  file  for 
tax-exempt  status. 

Organizations  which  have  obtained  tax-exempt  status  must  file  annual 
information  returns  with  the  IRS  on  Form  990  or  990EZ.  An  organization  with 
annual  gross  receipts  not  exceeding  $25,000.00  is  relieved  of  this  requirement. 

The  fact  that  an  organization  is  tax  exempt  does  not  in  itself  determine 
whether  donations  are  deductible  by  the  donor.  (Generally  speaking,  only  donations 
to  501(c)(3)  and  some  501(c)(19)  exempt  organizations,  churches,  and  governments 
(federal,  state,  and  local),  are  deductible. 

Organizations  which  obtain  tax-exempt  status  from  the  IRS  should  also 
contact  state  tax  authorities  wherever  the  organization  is  located  or  operates  to 
obtain  a  state  sales  tax  exemption  which  will  enable  it  to  purchase  merchandise 
without  pa3ring  sales  tax.  The  organization  may  still  be  required  to  collect  and  remit 
state  sales  tax  on  any  merchandise  it  sells — since  the  incidence  of  the  sales  tax  is  on 
the  purchaser,  not  the  seller.  Local  jurisdictions  may  provide  limited  exemptions 
firom  the  requirement  to  collect  sales  taxes. 

As  a  pertinent  aside,  organizations  (such  as  wives'  clubs)  are  not  authorized 
legal  assistance  services,  regardless  of  the  nature  of  the  membership.  However,  some 
organizations  (such  as  wives'  clubs)  are  accorded  quasi-official  status  and  may  be 
provided  with  limited  assistance  as  a  command  advice  function,  in  accordance  with 
guidance  in  para.  04061(1)  of  the  Public  Affairs  Officer  Manual  (SECNAVINST 
5720.44,  Subj:  DEPARTMENT  OF  THE  NAVY  PUBUC  AFFAIRS  POUCY  AND 
REGULATIONS).  Organizations  with  substantial  receipts  should  obtain  the  services 
of  an  accountant  or  other  tax  professional. 
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3902  STATE  INCOME  TAX  INFORMATION 

A.  Residence  and  domicile.  State  taxation  violates  the  due  process  clause 
of  the  U.S.  Constitution  unless  there  is  sufildent  connection  or  "nexus"  between  the 
state  and  the  individual  or  entity  taxed.  International  Shoe  v.  Washington^  326  U.S. 
310  (1945);  National  Bellas  Hess,  Inc.  v.  Dqy't  of  Revenue,  386  U.S.  753  (1SN67);  Quill 
Carp.  V.  North  Dakota,  112  S.Ct.  1904  (1992).  Nexus  generally  consists  of  one  of  the 
following: 


1.  Domicile; 

2.  physical  presence  and  /  or  activities  in  the  state  (the  "statutoiy 
resident"  or  "resident  for  tax  purposes");  or 

3.  location  where  income  is  earned  ("source"  of  the  income). 

States  may  impose  income  tax  on  all  the  income  of  domidliaries  or  statutory 
residents.  An  individual  who  fits  neither  category  with  regard  to  a  particular  ^te 
can  still  be  taxed  on  income  "sourced"  to  the  state. 

Most  state  tax  codes  spedfy  who  will  be  treated  as  a  "resident,"  and  thus  taxed 
on  all  income  wherever  earned,  and  who  will  be  treated  as  a  nonresident,  and  taxed 
only  on  income  earned  in  (sourced  to)  the  state.  A  typical  definition  of  "resident"  is 
that  of  Virginia  which  spedfies  (a)  any  domidliaxy,  or  (b)  anyone  who  is  physically 
present  in  the  state  for  over  183  days  during  the  tax  year. 

Several  states — including  New  York,  New  Jersey,  Connecticut,  Pennsylvania, 
and  Missouri— define  "resident"  in  their  tax  codes  simUarly  to  Virginia,  except  that 
domidliaries  (military  or  dvilian)  living  outside  the  state  are  defined  as  nonresidents 
if  they  satisfy  certain  criteria,  characteristically: 

a.  Spend  no  more  than  30  days  in  the  aggregate  during  the  tax 

year  in  the  state; 

b.  do  not  maintain  a  permanent  place  of  abode  in  the  state; 

and 

c.  maintain  a  permanent  place  of  abode  outside  the  state. 

Servicemembers  outside  their  state  of  domicile  who  qualify  for  this  nonresident 
status  would  be  required  to  pay  taxes  to  their  domidle  only  on  income  earned  in,  and 
Uierefore  sourced  to,  that  state.  Intangible  income  (such  as  interest  and  dividends) 
is  often  (but  not  always)  considered  sourced  to  the  state  of  domicile.  However,  states 
which  treat  absent  domiciliaries  as  nonresidents  will  usually  define  the  types  of 
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nonresident  income  which  is  considered  earned  in  the  state,  and  intangible  income 
is  often  not  included.  For  example,  Connecticut  considers  income  to  be  earned  in  the 
state  if  it  is  attributable  to:  the  ownership  or  disposition  of  real  or  tangible  personal 
property  located  in  the  state;  a  business,  trade,  occupation,  or  profession  carried  on 
in  the  state;  or  ownership  of  shares  in  an  S  corporation.  Income  from  intangibles  is 
sourced  to  Connecticut  only  if  the  income  derives  from  property  employed  in  a  trade 
or  business  in  Connecticut. 

Whether  or  not  a  taxpayer  who  is  treated  like  a  nonresident  because  of  absence 
from  the  state  is  required  to  file  a  tax  return,  even  if  he  has  no  tax  liability  and  is  not 
claiming  a  refund,  again  varies  from  state-to-state.  Taxpayers  should  check  with 
their  state  tax  authorities  and  /  or  review  instructions  accompanying  tax  forms  to 
determine  the  applicable  rules. 

B.  Soldiers*  and  Sailors*  Civil  Relief  Act  (SSCRA)  limitations  on  state 
income  taxes.  Section  514  of  the  SSCRA,  50  U.S.C.  App.  §  574,  provides  that  military 
members  do  not  gain  or  lose  a  domicile  or  residence  solely  by  reason  of  compliance 
with  military  orders,  and  that  military  compensation  may  not  be  considered  income 
for  services  performed,  or  from  sources,  within  the  state  of  militaiy  assignment. 
*rhus,  the  SSCRA  prevents  state  income  taxation  of  military  compensation  based  on 
the  member*s  residence  or  assignment  within  the  state. 

This  SSCRA  protection  is  not  imlimited.  A  state  may  impose  income  tax  on 
military  compensation  under  the  following  circumstances: 

1.  The  state  may  tax  a  member  who  is  domiciled  there; 

2.  the  SSCRA  does  not  apply  to  dependents,  who  may  be  treated  as 
statutory  residents  and  taxed  on  all  income  or  tax^  on  income  earn^  in  the  state; 

3.  the  state  may  tax  any  nonmilitary  compensation  (such  as  income 
from  a  part-time  job  or  rental  property)  a  servicemember  earns  in  the  state; 

4.  the  SSCRA  apparently  does  not  iq)ply  to  retired  pay — althou^ 
there  is  no  specific  authority  on  this  point; 

5.  the  SSCRA  does  not  prevent  a  state  from  taking  into  account  the 
servicemember's  military  income  in  determining  the  marginal  tax  rate  imposed  on  the 
spouse*s,  or  the  servicemember*s  nonmilitary,  income  [United  States  v.  Kansas, 
810  F.2d  935  (10th  Cir.  1987)];  and 

6.  it  is  unclear  to  what  extent  a  state  may  require  a  servicemember 
to  comply  with  administrative  requirements  (e.g.,  refund  procedures,  statutes  of 
limitation,  etc.)  as  a  prerequisite  to  recognizing  ri^ts  under  the  SSCRA. 
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C.  Taxation  of  nonresidents*  pensions  ("source"  taxes).  Some  states  impose 
income  tax  on  the  pension  income  of  nonresidents  (also  known  as  a  "source"  tax).  For 
example,  California  will  tax  pension  income  of  taxpayers  who  were  employed  in 
California,  but  retire  and  move  to  another  state.  California  and  8  or  10  other  states 
take  the  position  that  they  can  tax  such  taxpayers'  pensions  because  the  pensions 
were  earned  in  the  state  of  employment  and,  therefore,  are  "sourced"  there  for  tax 
purposes. 

Source  taxes  are  generally  not  a  problem  for  military  personnel  because  the 
SSCRA  precludes  a  state  from  "sourcing  military  compensation  to  itself  merely  as 
a  result  of  a  member's  assignment  there.  However,  a  state  could  impose  a  source  tax 
on  a  percentage  of  the  militaiy  retirement  of  a  domiciliary  who  performed  militaiy 
duty  in  the  state. 

Nonetheless,  states  have  few  means  of  enforcing  source  taxes  against  military 
personnel.  The  states  cannot  compel  the  Federal  Government  to  withhold  taxes  as 
they  can  private  employers.  Pursuant  to  10  U.S.C.  §  1045,  Defense  Finance  Centers 
will  withhold  state  tax  for  only  one  state  at  a  time  and  only  as  designated  by  the 
retiree. 


3903  STATE  SALES,  USE,  AND  PERSONAL  PROPERTY  TAX 
INFORMATION 

A.  SSCRA  limitations  on  personal  property  taxes.  State  personal  property 
taxes  are  generally  imposed  only  on  property  which  is  physically  present  in  the  state. 
The  SSCRA  provides  that  personal  property  will  not  be  deem^  to  be  located  in  the 
state  by  reason  of  a  military  member's  assignment.  Accordingly,  military  members 
are  usually  exempt  from  paying  state  personal  property  taxes. 

This  general  rule  does  not  apply  in  the  following  circumstances: 

1.  As  with  income  taxes,  the  immunity  from  personal  property  taxes 
does  not  extend  to  taxation  by  the  member's  state  of  domicile.  Property  which  is 
physically  present  in  the  member's  domicile  (whether  or  not  accompanied  by  the 
member)  will  be  subject  to  taxation. 

2.  The  SSCRA  does  not  preclude  states  from  imposing  taxes  on 
property  owned  by  dependents.  Property  owned  jointly  by  a  member  and  nonmember 
is  probably  subject  to  full  taxation,  although  there  is  no  speciflc  authority  on  this 
point. 


3.  The  SSCRA  prohibits  states  from  imposing  property  taxes  or  the 
equivalent  (e.g.,  "license  fees,"  "excise  taxes,"  etc.)  on  motor  vehicles.  States  can 
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require  members  to  pay  a  fee  for  registering  a  vehicle  if  the  fee  merely  offsets 
administrative  costs  and  is  not  a  general  revenue-raising  measure  (i.e.,  a  tax).  Fees 
which  are  measured  by  the  value  of  the  car  are  generally  considered  to  be  prohibited 
taxes.  California  v.  Buzard,  382  U.S.  386  (1966).  The  SSCRA  similarly  does  not 
preclude  a  state  from  requiring  servicemembers  to  register  their  cars  locally  or  to  get 
a  local  driver's  license.  Under  their  own  laws,  most  states  exempt  members  from 
these  requirements,  but  are  not  required  to  do  so. 

4.  The  SSCRA  does  not  exempt  servicemembers  from  paying  real 
property  taxes;  however,  mobile  homes  which  are  truly  mobile  (not  affixed  to  the 
land)  are  personal,  not  real,  property — ^regardless  of  the  state's  classification.  Snapp 
V.  Neal,  382  U.S.  397  (1966). 

5.  Servicemembers  who  lease  cars  may  be  required  to  pay  personal 
property  taxes  if  the  contract  so  provide.  The  tax  is  imposed  on  the  owner  of  the 
car,  the  lessor,  who  is  not  protected  imder  the  SSCRA.  The  member  cannot  transfer 
SSCRA  immunity  to  the  lessor;  the  member  can  contractually  agree  to  reimburse  the 
lessor  for  the  taxes  that  he  would  not  have  to  pay  if  he  legally  owned  the  car. 

6.  The  SSCRA  does  not  prevent  states  from  requiring  service- 
members  to  pay  a  use  tax  on  their  property  (see  below). 

B.  Sales  and  use  taxes.  State  sales  taxes  are  normally  imposed  on 
transactions  occurring  within  the  state  (unless  the  merchandise  is  shipped  to  an 
address  in  another  state.)  The  incidence  of  the  tax  is  on  the  purchaser;  that  is,  the 
purchaser  is  primarily  liable  for  the  tax.  However,  such  laws  routinely  impose  a  duty 
to  collect  the  tax,  and  secondaiy  liability  for  its  pa3anent,  on  the  seller. 

Most  states  which  have  sales  taxes  also  have  complementary  use  taxes  to  deter 
circumvention  of  their  sales  tax  laws.  Use  taxes  are  imposed  when  property 
purchased  out-of-state  is  brought  into  the  state.  The  rate  is  ordinarily  the  same  as 
the  state's  sales  tax  rate,  and  credit  is  accorded  for  sales  tax  paid  to  the  state  of 
purchase.  Unlike  sales  taxes,  use  tax^  present  an  enforcement  problem  for  the  state 
because  it  cannot  constitutionally  impose  a  duty  to  collect  the  use  tax  on  an  out-of- 
state  seller  who  lacks  nexus  with  the  taxing  state.  Despite  the  difficulty  of 
enforcement,  a  state  will  sometimes  aggressively  pursue  taxpayers  for  use  taxes  (e.g., 
by  auditing  the  records  of  trucking  companies  that  transport  high-cost  merchandise 
into  the  state). 

Sales  and  use  tax  applicable  to  automobiles  may  be  payable  when  the  vehicle 
is  registered  rather  than  when  it  is  purchased.  Therefore,  no  tax  may  be  due  to  the 
state  of  purchase  if  the  vehicle  will  be  registered  in  another  state.  Some  states,  such 
as  New  Jersey,  will  permit  domiciliary  servicemembers  living  outside  the  state  to 
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register  a  car  without  paying  use  tax — ^which  will  be  payable  only  when  the  car  is 
brought  into  the  state. 

The  Supreme  Court  has  held  that,  unlike  the  annually  recurring  personal 
property  tax,  the  SSCRA  does  not  prohibit  imposition  of  state  sales  and  use  taxes 
which  are  payable  only  at  the  time  of  the  transaction  or  when  the  property  is  first 
brought  into  the  state.  Sullivan  v.  United  Staies,  395  U.S.  169  (1969). 

C.  Federal  contractors'  payment  of  state  property,  sales,  and  use  taxes 

1.  Federal  litigation  contesting  state  taxes  on  contractors.  The 
Federal  Government  is  immune  from  taxation  by  the  states.  McCulloch  v.  Maryland, 
4  Wheat.  316  (1819).  With  minor  exceptions  (one  of  which  is  discussed  below),  this 
immunity  extends  to  instrumentalities  of  the  government  such  as  nonappropriated 
fund  activities  [United  States  v.  Mississippi,  421  U.S.  599  (1975)],  but  is  limited  to 
direct  taxation  of  the  government  and  its  instrumentalities.  (Informal  organizations 
like  command  social  committees  are  not  government  instrumentalities  for  this 
purpose.)  There  is  no  bar  to  imposition  of  state  taxes  (usually  sales,  use,  or  property 
taxes)  on  government  contractors,  even  though  the  taxes  will  ultimately  be  paid  or 
reimbursed  by  the  Federal  (government.  Alabama  v.  King  &  Boozer,  314  U.S.  1 
(1941).  Governmental  immunity  extends  to  a  contractor  only  if  the  contractor  is 
directly  performing  a  governmental  function  or  "stands  in  the  shoes"  of  the 
government — a  very  difficult  standard  to  meet.  United  States  v.  New  Mexico, 
455  U.S.  720  (1982). 

Nonetheless,  the  United  States  has  standing  to  file  suit,  and  often  does  so,  if 
a  state  tax  is  improperly  imposed  on  a  contractor  who  will  pass  on  the  cost  to  the 
government  imder  a  "cost-plus"  contract.  Since  New  Mexico  severely  restricted  the 
extension  of  governmental  immunity  to  contractors,  grounds  to  contest  taxation  most 
often  involve  interpretation  and  application  of  state  law. 

The  U.S.  Supreme  Gourt  decision  in  United  States  v.  California,  113  S.Ct. 
1950,  123  L.Ed.2d  655  (1993),  dealt  another  severe  blow  to  much  litigation  brought 
by  the  United  States  to  recover  illegal  state  taxes  imposed  on  contractors.  The  Court 
held  that  the  United  States  could  not  sue  a  state  for  a  refund  of  taxes  imposed  on  a 
contractor  under  an  independent  federal  common  law  cause  of  action  for  "money  had 
and  received,"  on  which  the  United  States  had  frequently  based  such  claims.  The 
United  States  was  a  mere  subrogee  of  the  contractor;  if  the  contractor's  rights  have 
been  extinguished — for  example,  for  failing  to  meet  a  statute  of  limitations,  raise 
certain  arguments  or  pursue  certain  remedies,  or  by  executing  a  release— the  United 
States  is  similarly  barred. 

2.  State  taxes  on  contractors'  "possessory  interests."  Some  states 
impose  a  tax  on  a  contractor's  "interest"  in  federal  property.  That  is,  if  a  contractor 
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is  using  federal  property  in  performing  its  contract,  the  contractor  may  be  deemed  to 
have  a  taxable  interest  in  the  property.  States  may  tax  the  value  of  this  interest, 
even  though  they  may  not  directly  tax  the  Federal  Government  as  owner  of  the 
property.  While  possessory  interest  taxes  occasionally  have  been  held 
unconstitutional  as  disguised  direct  taxes  on  the  Federal  Government  [see,  e.g.  United 
States  V.  Nye  County,  938  F.2d  1040  (9th  Cir.  1991)],  states  are  becoming  more  adept 
at  properly  structuring  their  taxes  to  avoid  this  problem. 

Older  cases  upholding  possessory  interest  taxes  have  generally  involved 
traditionally  recognized  property  interests  (such  as  contractor  leases  of  federal 
property).  Recently,  courts  are  taking  an  increasin^y  broad  view  of  what  is  a  taxable 
contractor  interest.  For  example,  in  United  States  v.  County  of  San  Diego,  965  F.2d 
691  (9th  Cir.  1992),  the  court  upheld  a  tax  on  a  contractor  that  conducted  research 
for  the  government  in  atomic  fusion  using  a  federally  owned  experimental  device. 
The  contractor's  "interest"  in  the  property  was  largely  its  resulting  accumulation  of 
experience  and  technical  expertise. 

3,  The  Buck  Act.  The  Buck  Act,  4  U.S.C.  §  104  et  seq. ,  permits  states 
to  impose  income,  sales,  or  use  taxes  on  individuals  and  entities  residing  or  doing 
business  on  federal  enclaves — including  areas  of  exclusive  federal  jurisdiction — awhile 
preserving  the  immunity  of  the  government  and  its  instrumentalities.  Therefore, 
contractors,  as  well  as  other  private  businesses  operating  on  base  (such  as  Navy 
Exchange  concessionaires)  are  not  immune  to  state  taxation  of  their  operations. 
Similarly,  states  may  tax  servicemembers  and  their  dependents  who  reside  on  base 
(if  permitted  under  the  SSCRA).  The  Buck  Act  does  not  address  personal  property 
taxes;  therefore,  states  may  be  precluded  from  imposing  those  taxes  on  property 
located  in  areas  of  exclusive  federal  jurisdiction.  Surplus  Trading  Co.  v.  Cook, 
281  U.S.  647  (1930). 

The  Buck  Act  is  a  limited  waiver  of  governmental  tax  immunity.  Gasoline  or 
other  motor  vehicle  fuels  sold  by  exchanges,  commissaries,  ships'  stores,  etc.,  are 
subject  to  state  taxes  which  are  "measured  by  sales,  purchases,  storage,  or  use," 
imless  the  fuel  is  for  the  exclusive  use  of  the  United  States.  4  U.S.C.  §  104. 

The  Buck  Act  also  provides  that  the  states  "shall  have  full  jurisdiction  and 
power  to  levy  and  collect  any  such  tax  in  any  Federal  area  within  such  State  to  the 
same  extent  and  with  the  same  effect  as  though  such  area  was  not  a  Federal  area." 
4  U.S.C.  §  105(a);  similarly,  4  U.S.C.  §  106(a).  Therefore,  it  provides  authority  for  a 
state  to  audit  or  inspect  taxable  entities  on  federal  installations,  and  such  requests 
should  generally  be  honored.  On  the  other  hand,  the  Buck  Act  imposes  no 
affirmative  obligation  to  assist  the  state  authorities  (such  as  by  compiling  or 
providing  documents). 
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D.  Federal  travelers’  payment  of  state  sales  and  hotel  occupancy  tax. 
Federal  employees  on  oflicial  travel  are  required  to  pay  state  sales  and  hotel 
occupancy  taxes  incurred  in  connection  with  their  travel.  Federal  law  does  not 
provide  an  exemption  from  these  taxes  when  the  traveler  pays  them  directly,  even 
if  the  traveler  will  be  reimbursed  by  the  government.  As  with  taxes  imposed  on 
contractors,  federal  immunity  applies  only  if  the  government  enters  into  the  taxable 
transactions  directly. 

On  the  other  hand,  some  states,  notably  Texas  and  Pennsylvania,  may  exempt 
federal  travelers  from  sales  or  hotel  taxes.  Therefore,  federal  travelers  may  be 
provided  with  an  exemption  form  or  certificate  which  states  that  the  traveler  is  on 
official  Federal  Government  business — ^for  whatever  effect  it  may  have. 
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CHAPTER  FORTY 


SERVICEMEMBER  PROTECTIONS 


4001  SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT  (SSCRA) 

For  a  detailed  discussion  of  the  provisions  of  the  SSCRA,  50  U.S.C.  App. 
§§  501-591  (1982),  see  SSCRA  Guide  of  Judge  Advocates  Generals  School,  U.S.  Army 
and  Chapter  8  of  the  Naval  Justice  School  Civil  Law  Study  Guide  or  download  the 
Professional  Development  Module  (PDP)  on  the  subject  from  the  NJS  electronic 
buUetin  board  (EBB). 

A.  Eviction  and  distress.  The  1991  amendments  modified  50  U.S.C.  App. 
§  530  (protection  from  eviction,  except  by  court  orders)  by  striking  $150.00  and 
substituting  $1,200.00 — ^with  a  future  tie  to  BAQ(D)  and  VHA— recognizing  that  rents 
have  increased  somewhat.  The  amendment  applies  to  evictions  or  distress  begun 
after  July  31,  1990. 

B.  Extension  of  power  of  attorney  protection.  50  U.S.C.  App.  §  591 
(extension  of  power  of  attorney  executed  by  servioemember  who  is  subsequently 
missing  in  action)  was  amended  to  include  powers  of  attorney  that  expire  after 
July  31,  1990. 


1.  Section  59 1  provides  an  automatic  extension  of  a  power  of  attorney 

for  the  period  a  servicemember  is  missing  if  it: 

a.  Was  executed  by  a  person  in  the  military  service  who  is  now 
in  a  missing  status; 

b.  designates  a  spouse,  parent,  or  other  named  relative  to  be 
the  attorney  in  fact;  and 


status. 


c.  expires  by  its  own  terms  after  the  person  entered  a  missing 


2.  If  a  power  of  attorney  is  executed  after  the  effective  date  of  the 
SSCRA  Amendments  of  1991,  and  "by  its  terms  clearly  indicates  that  the  power 
granted  expires  on  the  date  specified,"  this  provision  probably  will  not  act  to  extend 
the  power  of  attorney. 
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transactions.  This  is  a  new  section  (108)  in  Article  I  of  the  SSCRA  and  likely  will  be 
codified  at  50  U.S.C.  App.  §  518. 


1.  This  provision  prohibits  retaliatory  action  against  those  who 
invoke  the  SSCRA.  Under  this  amendment,  an  application  under  the  provisions  of 
the  SSCRA  for  a  stay,  postponement,  or  suspension  of  any  tax,  fine,  penalty, 
insurance  premium,  or  other  dvil  obligation  or  liability  cannot  be  the  basis  for  certain 
actions.  Specifically,  lenders  cannot  then  determine  that  the  servicemember  is  unable 
to  pay  an  obligation  or  liability. 

2.  With  respect  to  a  credit  transaction  between  servicemembers  and 
creditors,  creditors  cannot  then  deny  or  revoke  credit,  change  the  terms  of  an  existing 
credit  arrangement,  refuse  to  grant  credit  in  the  terms  requested,  submit  adverse 
credit  reports  to  credit  reporting  agencies  or,  if  an  insurer,  refuse  to  insure  a 
servicemember.  This  amendment  should  be  broad  enough  to  pick  up  exercise  of 
ri^ts  under  section  526  limiting  interest  to  six  percent. 

D.  Statute  of  limitations.  The  Supreme  Court  recently  decided  a  mqjor 

SSCRA  case:  Conroy  v.  Aniskoff, _ U.S. _ ,  113  S.Ct.  1562, 123  L.Ed.2d.  229, 1993 

WL  89113  (31  Mar  93).  In  re  ^bbins  Company,  Alice  Anderson  v.  Daikon  Shield 
Claimants  Trust,  996  F.2d.  716. 

1.  The  case  deals  with  section  205  of  the  SSCRA,  50  U.S.C.  App. 
§  525,  a  section  that  tolls  the  statute  of  limitations  and  real  property  redemption 
periods  for  the  period  of  military  service. 

2.  dbnroy  was  an  active-duty  Army  colonel  whose  Maine  property 
was  foreclosed  for  nonpayment  of  taxes.  The  land  was  sold  to  a  lumber  company  who 
entered  and  removed  trees. 

3.  The  Supreme  Covat  declared: 

a.  That  the  SSCRA  applies  to  all  servicemembers,  not  just 
those  who  are  suddenly  called  to  service  firom  civilian  life;  and 

b.  that  the  section  does  not,  as  some  other  sections  do,  require 
a  showing  of  prejudice  caused  by  military  service. 
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4002  VETERANS'  REEMPLOYMENT  RIGHTS 

The  1991  amendments  changed  38  U.S.C.  §  2024(g)  to  leave  no  doubt 
that  reemployment  rights  for  Reserve  Component  servicemembers  called  to  active 
duty  under  10  U.S.C.  §  673b  are  available  regardless  of  length  of  active  service.  The 
Veterans'  Reemployment  Rights  Law  (VRRL)  applies  to  all  employers,  regardless  of 
the  organization's  size.  It  protects  the  job  and  benefits  of  a  servicemember 
participating  in  militaiy  training  or  giving  up  a  civilian  job  to  enter  active  duty, 
whether  voluntary  or  involuntary,  in  peacetime  or  wartime.  Members  are  entitl^ 
to  return  to  their  civilian  jobs  and  receive  pay  raises,  promotions,  pension  credit,  and 
other  seniority  benefits  as  if  they  had  been  continually  employed,  provided  certain 
eligibility  criteria  are  met.  If  a  member  is  unable  to  settle  a  dispute  reemplo3rment 
case,  the  U.S.  Attorney  must  provide  legal  representation  at  no  cost  and  on  a  priority 
hearing  basis. 

A.  Recall  for  training.  Members  called  to  active  or  inactive  duty  for 
training  only  must  "request"  a  leave  of  absence  from  their  civilian  employer.  The 
employer  cannot  refuse. 

1.  The  employer  is  not  required  to  pay  the  servicemember  for  time 
spent  on  military  obligations,  but  cannot  require  the  use  of  sick  leave  or  earned 
vacation. 


2.  The  member-employee  must  return  to  their  civilian  job  at  the  first 
scheduled  shift  following  the  completion  of  military  duties. 

3.  The  member  is  entitled  to  be  put  back  to  work  immediately 
without  loss  of  seniority,  status,  or  rate  of  pay.  Credit  towards  pension  benefits  is 
not  interrupted  by  military  service. 

B.  Recall  to  extended  active  duty.  If  called  to  extended  active  duty,  the 
member  is  not  required  to  request  a  leave  of  absence  from  the  employer.  Protection 
under  the  VRRL  applies  if: 

1.  The  member  held  a  job  that  was  "other  than  temporary"; 

2.  the  member  left  this  job  for  the  purpose  of  entering  active  duty; 

3.  the  period  of  active  duty  is  less  than  four  years; 

4.  the  member  is  later  discharged  under  honorable  conditions;  and 

5.  the  member  applies  for  reemployment  within  the  applicable  time 

limit. 


Naval  Justice  School 
Poblication 


40-3 


SJADeskbook 
Rev.  3/94 


Part  Vn  -  Legal  Assistance 


C.  Protections.  The  VRRL  provides  the  following  protections: 

1.  Hie  member  is  entitled  to  the  former  job  with  the  same  seniority, 
benefits,  and  pay-— together  with  any  promotion  or  raise  the  member  could  reasonably 
have  eiqiected  had  he  remained  continuously  in  the  civilian  job. 

2.  The  employer  is  required  to  offer  disabled  veterans  the  "nearest 
approximation"  of  the  job  ^e  member  could  have  reasonably  expected  with 
continuous  employment. 

3.  The  member  is  protected  firom  being  discharged  by  the  employer 
for  a  certain  time  period  following  active  duty,  unless  the  employer  can  show 
misconduct.  The  protected  time  period  varies  with  the  time  served  on  active  duty. 

D.  Additional  information.  For  additional  details,  contact  the  Veterans' 
Employment  and  Training  Service,  Department  of  Labor,  at  (202)  523-8611. 


4003  VETERANS'  BENEFIT  ACT  OF  1992  (BENEFITS  FOR 
SURVIVORS  OF  DECEASED  PERSONNEL) 

A.  Dependency  and  Indemnity  Compensation  (DIO  is  money  paid  monthly 
to  the  survivor's  spouse  after  the  servioemember  dies  on  active  duty.  For  each  child 
under  the  age  of  18,  the  spouse  is  paid  an  additional  amount. 

Impact.  Die  formerly  paid  the  surviving  spouse  a  monthly  income 
based  upon  the  servicemember's  rank.  The  hi^er  the  rank,  the  larger  the  DIG 
payment.  Under  the  Veterans'  Benefit  Act  of  1992,  DIG  payments  will  be  fixed  at 
$750.00  per  month  for  all  spouses  effective  January  1993. 

a.  For  surviving  spouses  of  servicemembers  in  grades  E-1 
throu^  E-6,  DIG  is  increaaed.  For  spouses  of  servicemembers  in  grades  E-7  and 
above,  all  warrant  ofiicers  and  all  commissioned  officers,  the  new  DIG  pajnnents 
represent  a  decrease  in  monthly  benefits. 

b.  Supplements  for  each  dependent  child  will  increase  firom 
$71.00  to  $100.00  per  month  effective  January  1993. 

B.  Servicemen's  Group  Life  Insurance  (SGLI)  is  group  life  insurance 
available  to  active-duty  servicemembers  and  certain  members  of  the  Ready  Reserve 
and  Retired  Reserve. 
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Impact.  This  Veterans'  BeneHts  Act  allows  all  servicemembers  up 
to  $100,000  of  additional  SGLI — ^for  a  total  availability  of  $200,000. 

a.  For  grades  E-7  through  0-10,  additional  SGLI  will  be 
necessaiy  to  offwt  the  reduction  in  the  no-cost  DIG  benefit. 

b.  The  cost  of  SGLI  remains  the  same  at  80  cents  per  $10,000. 
(SGLI  must  be  purchased  in  $10,000  increments.) 

c.  Enrollment  is  not  automatic.  Servicemembers  have  120 
days  after  December  1,  1992,  to  enroll.  After  March  30,  1993,  servicemembers  must 
pass  a  physical  to  qusdify  for  increased  SGLI. 

C.  Veterans*  Group  Life  Insurance  (VGLI)  is  group  life  insurance  available 
to  veterans  who  participated  in  the  SGLI  program. 

Impact.  The  amount  of  VGLI  available  to  members  leaving  the 
service  has  been  increased. 

a.  Instead  of  one  five-year  block  of  insurance,  VGLI  will  be 
renewable  and  convertible  in  five-year  increments. 

b.  VGLI  cost  will  depend  on  the  veteran's  age  at  VGLI 

election. 
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4101  INDEBTEDNESS 

A.  References 

1.  MILPERSMAN,  art  6210140 

2.  LEGADMINMAN.  ch.  7 

3.  PERSMAN  8-F 

4.  Hatch  Act  Reform  Bill  of  1993  (Pub.  L.  No.  103-94) 

5.  Section  5520a  of  Title  5,  U.S.Code 

6.  Section  659  of  Title  42,  U.S.Code 

7.  Vol.  59.  Red.  Reg.,  pp.  21713-20  (26  Apr.  94) 

8.  DOD  Directive  to  be  published  at  32  C.F.R.,  Part  50 

B.  Policy.  Debts  between  members  and  creditors  are  private  matters.  The 
armed  forces  will  act  neither  as  debt  collector  nor  safe  haven  for  those  seeking  to 
evade  just  obligations.  The  Navy  and  Marine  Corps  will,  however,  refer  qualified 
correspondence  to  the  member.  In  the  Coast  Guard,  the  commanding  officer  (CO) 
refers  all  correspondence  to  the  member  and  responds  to  the  creditor  within  30  days, 
and  ensures  the  member  does  also.  The  CO  should  note  any  good-faith  diqmte  in 
his  reply. 

C.  SJA  caution.  Providing  tegal  assistance  to  members  of  the  SJA's 
command  jeopardizes  a  conflict  of  interest  if  the  CO  asks  for  advice  or  action  on  the 
matter  from  ^e  command  perspective.  If  an  SJA  has  provided  individual  assistance 
to  a  member  and  the  CO  requests  advice  or  action,  the  SJA  must  recuse  himself  / 
herself  from  acting  as  SJA  on  such  matters. 

D.  Debts  reduced  to  a  judgment.  The  Hatch  Act  Reform  Bill  of  1993  was 
signed  on  October  6,  1993.  The  bill  induded  a  provision  allowing  for  involuntaiy 
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allotment  of  militaiy  pay  and  garnishment  of  federal  leave  pay  for  routine 
indebtedness.  Debts  reduced  to  judgments  by  court  or  state  administrative 
procedures  may  be  submitted  to  the  military  for  involuntary  allotment  in  a  manner 
similar  to  involuntary  allotments  for  child  support  judgments.  Implementing 
instructions  have  been  issued  in  references  5-8.  Requests  for  involuntary  allotments/ 
garnishment  of  federal  civilian  pay  are  made  to  civilian  pay  centers  and  are  based 
upon  garnishment  orders.  Requests  for  involuntary  allotments  of  military  pay  do  not 
require  garnishment  orders,  but  must  be  submitted  on  form  throu^  the  service 
finance  center  for  input  from  the  member's  CO  and  back  to  the  finance  center  for 
approval  /  disapproval  of  the  request. 

£.  Qualified  correspondence.  In  the  Navy  and  Marine  Corps,  qualified 
correspondence  is  that  which  does  not  have  to  be  reduced  to  judgment,  but  which: 

1.  Demonstrates  compliance  with  the  Federal  TVuth  in  Lending  Act 
and  DOD  Standards  of  Fairness  (DOD  Directive  1344.9);  or 

2.  involves  types  of  credit  no/  subject  to  Truth  in  Lending  or  DOD 
Standards  of  Fairness  (e.g.,  utility  bills,  business  debts,  revolving  credit 
arrangements);  and 

3.  I/Vauy  only]  correspondence  involving  types  of  credit  where 
compliance  with  Truth  in  Lending  and  DOD  Standards  of  Fairness  has  been  waived 
per  MILPERSMAN,  art.  6210140.8:  debts  less  than  $50.00;  real  estate  transactions; 
co-signers;  etc. 

F.  Debt  collectors.  The  Federal  Fair  Debt  Collection  Practices  Act, 
15  U.S.C.  1692  e/.scq.,  prohibits  professional  debt  collectors  (collection  agencies)  from 
contacting  employers  (e.g.,  CO's).  This  law  prohibits  debt  collectors  from  using  any 
means  of  interstate  commerce,  such  as  the  mail,  to  contact  a  debtor's  employer 
(except  for  the  purpose  of  confirming  or  collecting  information  concerning  the  debtor's 
location)  imless  the  debt  collector  is  acting  with  the  consent  of  the  debtor. 

G.  Processing  indebtedness  complaints 

1.  Prior  to  referral  to  the  member,  the  debt  must  be  accompanied  by: 

a.  A  court  judgment  for  the  debt,  direct  commimication  to  the 
command,  or  a  request  for  involuntary  allotment;  or 

b.  a  certificate  of  compliance  that  the  transaction  was  made 
in  accordance  with  the  Truth  in  Lending  Act  and  the  Standards  of  Fairness  and  a 
statement  of  Full  Disclosiure  (see  Marines,  Figure  7-2,  LEGADMINMAN). 
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2.  Requests  for  involuntary  allotments  based  on  judgment  debts  shall 
be  processed  through  the  pay  centers  (see  references  5  and  6). 

3.  If  the  complaint  of  indebtedness  is  made  properly,  the  legal  ofHoer 
confronts  the  member.  If  the  member  acknowledges  the  debt  as  @x)d,  payment  is 
recommended.  Advise  the  member  that  failure  to  comply  may  result  in  adverse 
consequences  similar  to  those  listed  above  for  nonsupport  (i.e.,  disciplinary  or 
administrative  measures  for  failure  to  pay  just  debts).  If  a  genuine  dispute  exists, 
refer  the  member  to  legal  assistance.  The  command  should  send  an 
acknowledgement  to  the  creditor  indicating  the  referral  of  the  debt  to  the  member  if 
the  letter  of  indebtedness  complies  with  service  regulations.  (Sample  letter  3  in 
MILPERSMAN,  art.  6210140.3  or  Figure  7-4,  LEGADMINMAN.) 

4.  If  the  debt  is  questionable  (i.e.,  no  indication  of  a  judgment  or 
compliance  with  Truth  in  Lending  or  Standards  of  Fairness),  send  MILPERSMAN 
sample  letter  2  or  Figure  7-5,  LEGADMINMAN — ^provides  information  and  sample 
letters  which  direct  the  creditor  on  the  proper  coiirse  of  action.  If  the  creditor 
resubmits  the  debt  without  the  required  forms  indicating  compliance,  send 
MILPERSMAN  sample  letter  4 — with  a  copy  to  the  Chief  of  Naval  Personnel. 


4102  BANKRUPTCY 

A.  Policy.  The  services  neither  encourage  nor  discourage  the  illing  of  a 
petition  in  bankruptcy.  A  discharge  in  bankruptcy  does  not  give  a  member  immunity 
from  prosecution  for  offenses  of  dishonorable  failure  to  pay  just  debts  committed  prior 
to  a  petition  of  bankruptcy.  MILPERSMAN,  art.  6210140.3k;  CG  PERSMAN  8-F-2j. 

B.  Action.  Bankruptcy  involves  a  complex  and  relatively  expensive  legal 
process.  Members  contemplating  personal  bankruptcy  proceedings  frequently 
entertain  misconceptions  concerning  the  ease  with  which  the  project  may  be  carried 
through  and  the  actual  rehabilitative  effect  bankruptcy  will  have  on  their  financial 
status.  Accordingly,  servicemembers  considering  bankruptcy  should  be  referred  to 
a  legal  assistance  officer  for  counseling.  In  all  likelihood,  the  member  will  need 
civilian  counsel. 


4103  CONSUMER  PROTECTION 
A.  References 

1.  Consumer  Credit  Protection  Act,  15  U.S.C.  §§  1601-1693 

2.  Truth  in  Lending  Act,  15  U.S.C.  §§  1601-1667 
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3.  Fair  Credit  Billing  Act,  15  U.S.C.  §  1666 

4.  Fair  Credit  Reporting  Act,  15  U.S.C.  §§  168 1-168 It 

5.  Equal  Credit  Opportunity  Act,  15  U.S.C.  §  1691 

6.  Fair  Debt  Collection  Practices  Act,  15  U.S.C.  §  1692 

7.  Electronic  Fund  Transfer  Act,  15  U.S.C.  §  1693 

8.  Fair  Credit  and  Charge  Card  Disclosure  Act  of  1988,  Pub.  L.  No. 
100-583,  102  Stat.  2960  (to  be  codified  at  15  U.S.C.  §§  1610, 
1637,  1640,  1647) 

9.  Home  Equity  Loan  Consumer  Protection  Act  of  1988,  Pub.  L.  No. 
100-709,  102  Stat.  4725  (to  be  codified  at  15  U.S.C.  §§  1637, 
1647,  1665) 

10.  Equal  Housing  Amendments  Act  of  1988,  Pub.  L.  No.  100-430, 
102  Stat.  1619 

11.  Women's  Business  Ownership  Act  of  1988,  Pub.  L.  No.  100-533, 
102  Stat.  2689 

12.  Regulation  Z,  12  C.F.R.  Part  226 

13.  Equal  Credit  Opportunity  Act  (ECOA),  15  U.S.C.  §  1691 

14.  Regulation  B,  12  C.F.R.  §  202  [as  amended  by  Federal  Reserve 
Board,  with  mandatory  compliance  beginning  April  1,  1990, 
54  Fed.  Reg.  50,514  (Dec.  7,  1989)] 

B.  Truth  in  Lending  Act  (TILA) 

1.  Scope.  Under  15  U.S.C.  §  1602,  TTLA  applies  to: 

a.  Consumer  credit  transactions: 

(1)  Must  be  conducted  for  personal,  family,  or  household 

purposes;  and 

(2)  must  involve  creditors  who  regularly  extend  consumer 
credit  which  is  payable  in  more  than  four  installments  or  for  which  the  payment  of 
a  finance  charge  may  be  required. 
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b.  ALL  credit  and  charge  card  transactions. 

c.  Persons  who  provide  applications  and  solicitations  for  open- 
end  home  equity  loan  plans  to  consumers. 

d.  Persons  who  provide  applications  and  solicitations  for  open- 
end  consumer  credit  and  charge  cards. 

2.  12  C.F.R.  §  226,  Supplement  I,  §  226.1(c)  applies  TILA  and 
Regulation  Z  to  those  who  extend  consumer  credit  to  residents  (including  resident 
aliens)  of  any  state  or  territory  of  the  United  States. 

a.  If  the  accoimt  is  located  in  the  United  States  and  credit  is 
extended  to  a  U.S.  resident,  TILA  and  Regulation  Z  apply. 

b.  This  is  true  regardless  of  whether  the  advance  or  purchase 
takes  place  in  the  United  States  or  whether  the  entity  extending  credit  is  chartered 
or  based  in  the  United  States. 

3.  Credit  card  holders  are  liable  for  unauthorized  use  of  the  card  only 
up  to  $50.00.  15  U.S.C.  §  1643. 

a.  See  Transamerica  Insurance  Co.  v.  Standard  Oil  Co.,  325 
N.W.2d  210  (N.D.  1982)  (company  liable  for  unauthorized  charges  in  excess  of  $50.00 
when  company  continued  to  pay  monthly  bills). 

b.  Check  monthly  billing  statements. 

4.  TILA  is  inapplicable  to: 

a.  Creditors  who  extend  credit  primarily  for  business  purposes 

or  other  purposes  which  are  otherwise  regulated,  such  as  securities  brokers. 
15  U.S.C.  §  1603. 


b.  "Credit  transactions,  other  than  those  in  which  a  security 
interest  is  or  will  be  acquired  in  real  property,  or  in  personal  property  used  or 
exp>ected  to  be  used  as  the  principal  dwelling  of  the  consumer,  in  which  the  total 
amount  financed  exceeds  $25,000."  15  U.S.C.  §  1603. 

5.  Rescission 

a.  Other  than  door-to-door  sales,  the  remedy  of  rescission  is 
available  only  with  respect  to  transactions  involving  nonpurchase-money  security 
interests  in  the  consumer's  principal  dwelling  (e.g.,  second  mortgage  "equity"  loans). 
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b.  If  the  creditor  makes  the  required  "material  disclosures" 
when  such  a  transaction  is  consummated,  the  consumer  may  rescind  the  transaction 
until  midnight  of  the  third  business  day  following  consummation  of  the  transaction 
or  deliveiy  of  the  rescission  forms  and  material  disclosures,  whichever  is  later. 

c.  If  the  creditor  fails  to  make  the  "material  disclosures,"  the 
consumer  may  rescind  the  transaction  up  to  three  years  from  the  date  of  the 
transaction  or  upon  the  sale  of  the  house,  whichever  occurs  first. 

C.  Electronic  Fund  Transfer  Act  (EFTA) 

1.  "Electronic  fund  transfer"  means  any  transfer  of  funds— other 
than  a  transaction  originated  by  check,  draft,  or  similar  paper  instrument — ^which  is 
initiated  through  an  electronic  terminal,  telephonic  instrument,  computer,  or 
magnetic  tape  so  as  to  order,  instruct,  or  authorize  a  financial  institution  to  debit  or 
credit  an  account.  This  includes,  but  is  not  limited  to: 

a.  Point-of-sale  transfers; 

b.  automated  teller  machine  transactions; 

c.  direct  deposits  or  withdrawal  of  funds;  and 

d.  transfers  initiated  by  telephone. 

15  U.S.C.  §  1693(a). 

2.  (>)nsumer  liability  for  unauthorized  transfers 

a.  Maximum  liability  of  $50.00  if  consumer  reports  within  two 
business  days  of  discovery. 

b.  Maximum  liability  of  $500.00  if  consumer  fails  to  report 
within  two  business  days  of  discovery. 

c.  Unlimited  liability  for  all  transactions  made  60  da3rs  after 
transmittal  of  a  periodic  statement  showing  unauthorized  electronic  fimd  transfer. 

3.  Waiver.  The  consumer  cannot  waive  these  Umitations  or  any 
other  protections  provided  by  the  Act. 

4.  Error  resolution.  Written  or  oral  notice  within  60  days  of 
statement  transmittal  is  required.  Notice  should  include  the  consumer's  name  and 
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account  number,  the  consumer's  belief  that  an  error  exists  and  the  amoimt  of  the 
error,  and  the  reasons  for  the  consiuner's  belief. 

5.  Institution  action.  Upon  notification,  the  institution  has  ten 
business  days  (20  da3rs  if  Uie  consumer  is  overseas)  to  investigate  and  report  the 
results  of  the  investigation  to  the  consumer.  The  institution,  at  its  option,  can  extend 
the  report  period  by  provisionally  recrediting  the  account  within  ten  business  days 
of  notice.  Recrediting  gives  the  bank  45  days  (90  days  if  consumer  is  overseas)  to 
investigate  and  report  the  results  of  the  investigation  to  the  consumer.  Following 
completion  of  the  investigation,  the  institution  shall: 

a.  Correct  any  errors  within  one  business  day. 

b.  If  no  errors  are  found,  so  notify  the  consumer  within  three 
business  days  and  forward  copies  of  all  documents  relied  upon  if  requested  the 
consumer. 


6.  Remedies.  Remedies  include: 

a.  Actual  damages; 

b.  statutory  damages  of  $100.00  to  $1,000.00; 

c.  court  costs  and  reasonable  attorney's  fees; 

d.  criminal  penalties  of  up  to  one-year  imprisonment  and  a 
$5,000.00  fine  for  knowing  and  willful  noncompliance; 

e.  criminal  penalties  of  up  to  ten  years'  imprisonment  and  a 
$10,000.00  fine  for  violations  affecting  interstate  or  foreign  commerce;  and 

f.  treble  damages,  in  some  circumstances  (e.g.,  if  the 
institution  knowingly  and  willfully  concludes  that  no  error  exists  contrary  to  the 
available  evidence). 

D.  Fair  Credit  Billing  Act  (FCBA).  The  purpose  of  the  FCBA  is  to  reduce 
the  volume  of  consumer  complaints  by  encouraging  cooperation  between  consumers 
and  creditors,  by  clarifying  the  consumer's  ri^ts  and  obligations,  and  by  establishing 
dispute  resolution  procedures. 

1.  Applicability.  The  FCBA  applies  to  open-end  consumer  credit 
transactions  involving  billing  errors,  including: 

a.  Bills  for  transactions  that  never  occurred; 
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b.  transactions  conducted  by  unauthorized  people; 

c.  bills  for  erroneous  amounts; 

d.  bills  for  goods  /  services  that  were  not  delivered  or  not 

accepted; 

e.  failure  to  properly  apply  credit  to  accounts; 

f.  computation  errors;  and 

g.  bills  sent  to  incorrect  addresses. 

2.  Procedures 

a.  Consumer  must  notify  creditor  of  error  in  writing  within  60 
da3rs  of  creditor's  transmittal  of  bill  to  consumer. 

b.  Creditor  must  acknowledge  the  complaint  or  resolve  the 
error  within  30  days  of  receipt. 

c.  Not  later  than  two  billing  cycles  (but  in  no  event  later  than 
90  da3rs)  after  the  creditor's  receipt  of  the  debtor's  notice  of  error,  the  creditor  must 
either: 


or 


(1)  Make  appropriate  corrections  in  the  debtor's  account; 


(2)  conduct  an  investigation  and  send  the  debtor  a 
written  explanation  of  why  the  creditor  believes  the  debtor's  account  was  correctly 
shown  in  the  statement. 


d.  Pending  resolution  of  a  billing  dispute,  a  creditor  operating 

an  open-end  consumer  credit  plan  may  not,  prior  to  sending  the  written  e3q;)lanation 
or  clarification  to  the  debtor:  take  any  collection  action;  restrict  or  close  the  account 
in  issue;  or  report  or  threaten  to  report  adversely  on  the  debtor's  credit  rating  based 
on  the  dispute  amount. 


e.  The  creditor  may,  however,  apply  the  unpaid  amount 
against  the  debtor's  credit  limit. 

3.  Remedies.  Remedies  available  are  similar  to  those  under  the 
EFTA  above.  If  the  creditor  violates  the  billing  error  resolution  procedures,  the 
consumer  recovers  from  the  creditor  the  disputed  amount  and  any  finance  charges 
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thereon  up  to  $50.00.  If  the  billing  issue  remains  unresolved,  the  consumer's  claims 
and  defenses  can  be  asserted  directly  against  the  credit  card  issuer  if: 

a.  The  consumer  has  made  a  good-faith  effort  to  resolve  the 
problem  with  the  individual  honoring  the  card; 

b.  the  amoimt  of  the  initial  transaction  exceeds  $50.00; 


c.  the  initial  transaction  was  in  the  same  state  as  the 
cardholder's  designated  address  or  within  100  miles  of  such  address;  and 


issuer. 


d.  the  merchant  is  not  the  same  as  or  controlled  by  the  card 


E.  Fair  Credit  Reporting  Act  (FCRA).  The  purpose  of  the  FCRA  is  to 
ensure  that  the  credit  reports  on  which  the  banking  industiy  depends  are  current, 
accurate,  and  fair  and  that  the  reporting  agencies  respect  the  consumer's  ri^t  to 
privacy. 


1.  Consumer  Reporting  Agencies  (CRAs).  CRAs  are  those  entities 
that  "regularly  engage  in .  .  .  the  practice  of  assembling  or  evaluating  consumer  credit 
information  on  consumers  for  the  purpose  of  furnishing  consumer  reports  to  third 
parties."  A  CRA  is  not  a  creditor;  FCRA  does  not  regulate  reports  by  creditors  to 
CRA's. 


2.  Release.  CRA's  may  furnish  consumer  reports  only: 

a.  In  response  to  a  court  order; 

b.  with  the  consumer's  consent;  or 

c.  to  a  person  who  the  CRA  "has  reason  to  believe"  intends  to 

use  the  report: 

(1)  In  connection  with  the  consumer's  credit  transaction; 

(2)  for  employment  purposes; 

(3)  for  the  consumer's  insurance; 

(4)  in  connection  with  the  consumer's  eligibility  for  a 
license  or  other  government  benefit;  or 
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(5)  in  connection  with  the  consumer's  business 
transaction  where  the  user  has  a  legitimate  business  need. 

3.  Obsolete  information.  Unless  otherwise  specified,  the  following 
information  is  considered  "obsolete"  and  cannot  be  included  in  a  CRA's  oonsumo* 
report: 


a.  Paid  tax  liens  that  antedate  the  consumer  report  by  more 

than  seven  years; 

b.  accoimts  placed  for  collection,  or  charged  to  profit  and  loss, 
that  antedate  the  consumer  report  by  more  than  seven  years; 

c.  records  of  criminal  arrest,  indictment,  or  conviction  which, 
firom  the  date  of  disposition,  release,  or  parole,  antedate  the  consumer  report  by  more 
than  seven  years; 


d.  suits  and  judgments  which,  from  the  date  of  entry,  antedate 
the  consumer  report  by  more  than  seven  years  or  until  the  governing  statute  of 
limitations  has  expired,  whichever  is  the  longer  period;  or 

e.  bankruptcy  acljudications  which  antedate  the  consumer 
report  by  more  than  ten  years. 

4.  Using  "obsolete"  information.  "Obsolete"  information  can  be 
included  in  the  consumer  report  if  the  report  is  intended  for  use  involving: 

a.  The  consumer's  participation  in  a  credit  transaction  of 
$50,000.00  or  more; 

b.  issuance  of  life  insurance  coverage  on  the  consumer  of 
$50,000.00  or  more;  or 

c.  employment  of  the  consumer  at  an  annual  salary  of 
$20,000.00  or  more. 

5.  Consumers'  rights 

a.  Upon  request,  Uie  consruner  can  obtain  (15  U.S.C.  §  1681g): 

(1)  A  summary  of  the  nature  and  substance  of  the 
information  in  the  CRA's  files;  and 
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(2)  the  identities  of  those  who  have  received  the  report: 


purposes;  or 


(a)  Within  the  past  two  years  for  employment 

(b)  within  the  past  six  months  for  other  puiposes. 


b.  If  the  consumer  disputes  the  completeness  or  accuraQr  of 
the  report,  the  CRA  must  reinvestigate  and  record  the  current  status  of  the  disputed 
information  unless  the  CRA  has  reason  to  believe  that  the  dispute  is  frivolous  or 
irrelevant.  IS  U.S.C.  §  1681i. 


c.  If  the  investigation  does  not  resolve  the  dispute,  the 
consumer  may  file  a  brief  statement.  In  future  reports,  the  CRA  must  note  that  the 
entry  is  disputed  by  the  consumer  and  provide  the  consumer's  statement. 

d.  If  the  investigation  reveals  that  the  disputed  entry  is 
inaccurate  or  can  no  longer  be  veriiled,  the  CRA  must  delete  the  information. 

e.  Following  either  correction  of  the  report  or  receipt  of  a 
consumer's  statement  in  rebuttal,  the  CRA  must  furnish  a  copy  of  the  annotated 
report  (and  consumer's  statement,  where  appropriate)  to  "any  person  specifically 
designated  by  the  consumer"  who  has  received  the  report: 

(1)  Within  the  past  two  years  for  employers;  or 

(2)  within  the  past  six  months  for  others. 

6.  Remedies 


a.  Civil  liability  for  willful  noncompliance:  actual  damages, 
punitive  damages,  and  court  costs  and  reasonable  attorney's  fees  if  the  consumer 
prevails. 


b.  Civilliability  for  noncompliance:  actual  damages 

plus  court  costs  and  reasonable  attorney's  fees  if  the  consumer  prevails. 

c.  Criminal  penalties  for  obtaining  information  under  false 
pretenses:  maximum  penalty  of  $5,000.00  fine  and  imprisonment  for  one  year. 

7.  Current  problems  with  the  FCRA.  Creditors  send  reports  to 
CRA's  on  a  monthly  basis,  not  just  when  adverse  information  occurs.  Chreditors 
report  minor  as  well  as  substantial  adverse  information.  Adverse  information,  even 
of  a  minor  nature,  stays  in  credit  records  for  seven  years.  Consumers  are  not  notified 
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when  creditors  send  in  reports  to  CRA's.  Tlie  FCRA  does  not  require  accurate  credit 
reports;  CRA's  must  only  follow  "reasonable  procedures"  to  avoid  errors.  The 
definition  of  "legitimate  business  need"  for  release  does  not  protect  consumers  from 
improper  releases.  Although  the  CRA  must  give  consumers  the  nature  and  substance 
of  information  in  its  files,  it  has  the  latitude  to  refuse  to  give  consumers  copies  of 
their  credit  files.  Creditors  may  develop  lists  of  qualifications  for  credit  and  send  the 
lists  to  CRA  along  with  a  list  of  names  of  consumers  they  want  checked  for  credit- 
worthiness.  The  FCRA  has  no  provision  that  allows  a  consiuner  to  dispute  an  item 
of  information  in  a  credit  report  with  the  creditor  who  furnished  the  information  to 
the  CRA  in  the  first  place. 

8.  CRA  addresses  and  phone  numbers 

a.  Equifax 

P.O.  Box  4081 
Atlanta,  GA  30302 
(404)  885-8000 

b.  Transunion 

Transunion  Disclosure  Center 
760  West  Sproul  Rd 
Springfield,  PA  19064 
(215)  690-3248 

c.  TRW  credit  data 

TWR  Credit  Bureau 
P.O.  Box  2106 
AUen,  TX  75002 
(214)  390-3000 

F.  Cooling-off  period  for  door-to-door  sales.  The  FTC  promu^ted  the 
home  solicitations  trade  practices  rule  (16  C.F.R.  Part  429)  because  it  believed  that 
door-to-door  sales  were  especially  prone  to  firaud  and  predatory  practices.  The  rule 
permits  a  consumer  to  withdraw  unilaterally  from  contracts  renting  firom  door-to- 
door  solicitations. 

1.  "Door-to-door  sale"  defined.  A  door-to-door  sale  is: 

a.  A  sale,  lease,  or  rental  of  consumer  goods  or  services; 

b.  with  a  purchase  price  of  $25.00  or  more; 
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c.  in  which  the  seller  or  his  representative  personally  solicits 
the  sale,  including  those  in  response  to  or  follovdng  an  invitation  by  the  buyer;  and 

d.  the  buyer’s  agreement  or  offer  to  purchase  is  made  at  a 
place  other  than  the  place  of  business  of  the  seller.  16  C.F.R.  §  429.1,  Note  1(a). 


2.  Door-to-door  sales  under  16  C.F.R.  Part  429  do  not  include: 


phone; 


a.  Transactions  conducted  and  consummated  entirely  by 


b.  transactions  in  which  the  buyer  has  initiated  the  contact 
and  the  goods  or  services  are  needed  to  meet  a  bona  fide  immediate  personal 
emergency  of  the  buyer,  and  the  buyer  furnishes  the  seller  with  a  signed  statement 
so  stating. 


c.  transactions  in  which  the  buyer  has  contacted  the  seller  and 
specifically  requested  that  the  seller  visit  the  buyer's  home  to  perform  repair  or 
maintenance  work  on  the  buyer's  personal  property; 

d.  sales  of  automobiles  at  public  auctions  and  tent  sales  if  the 
seller  has  at  least  one  permanent  place  of  business  [53  Fed.  Reg.  45455  (Nov.  10, 
1988)1;  and 


e.  sales  of  arts  and  crafts  at  fairs,  shopping  malls,  civic 
centers,  community  centers,  and  schools  [53  Fed.  Reg.  45455  (Nov.  10,  1988)]. 

3.  The  Federal  Trade  Commission  has  determined  that  it  is  a 
deceptive  trade  practice  if,  among  other  practices,  a  door-to-door  sales  representative 
(16  C.F.R.  §  429.1): 


a.  Fails  to  furnish  the  buyer  with  a  contract  informing  the 
buyer  of  the  ri^t  to  cancel  the  transaction  within  three  business  da3rs,  where  the 
contract  is  in  the  same  language  as  that  in  which  the  sale  was  negotiated; 

b.  fails  to  furnish  the  buyer  an  easily  detachable  cancellation 
form  in  the  language  in  which  the  sale  was  negotiated,  stating  the  seller's  name  and 
address  and  the  date  by  which  the  transaction  may  be  canceled  (this  can  be  a  copy 
of  the  contract  as  long  as  it  contains  the  cancellation  language); 

c.  fails  to  inform  the  buyer  orally  of  the  rig^t  to  cancel  or 
misrepresents  the  buyer's  rig^t  to  cancel;  or 
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d.  fails  to  honor  a  valid  notice  of  cancellation  and  to  refund 
any  pa3rments  made  within  ten  da3rs  of  the  cancellation. 

4.  Buyer’s  responsibilities  to  effect  cancellation: 

a.  Mail  or  deliver  to  the  seller  a  signed  and  dated  copy  of  the 
notice  of  cancellation  within  three  business  days  of  the  transaction; 

b.  make  any  goods  delivered  by  the  seller  available  to  the 
seller  at  the  buyer's  residence  in  substantially  as  good  condition  as  when  received, 
or  comply  with  the  seller's  instructions  regarding  the  return  of  the  goods  at  the 
seller's  risk  and  expense; 


c.  if  the  buyer  fails  to  make  the  goods  available  to  the  seller, 
the  buyer  remains  liable  for  performance  of  all  obligations  under  the  contract;  and 

d.  if  the  seller  fails  to  collect  any  goods  delivered  to  the  buyer 
within  20  days  of  the  date  of  the  notice  of  cancellation,  the  buyer  may  retain  or 
dispose  of  the  goods  without  any  further  obligation. 

5.  Remedies 

a.  Rescission  (for  any  reason  or  no  reason)  during  the  three- 
day  cooling-off  period.  The  consumer  has  an  automatic  right  to  rescind  such 
contracts  by  midnight  of  the  third  business  day  after  the  date  of  the  transaction  to 
cancel.  Sunda3rs  and  federal  holidays  are  not  included  within  the  three-day 
cancellation  period. 

b.  Otherwise,  for  failure  to  comply  with  disclosiure 

requirements: 

(1)  Treatment  as  an  unfair  or  deceptive  trade  practice 
under  state  law.  State  remedies  may  include  rescission  of  the  contract. 

(2)  Treatment  under  state  laws  respecting  door-to-door 
sales,  where  appropriate.  State  remedies  may  include  rescission  of  the  contract. 

(3)  Look  to  state  law  and  argue  rescission  beyond  three 
business  days  when  notice  to  rescind  was  not  given  or  was  inadequate. 

6.  Effecting  cancellation.  Cancellation  is  effected  by: 

a.  Mailing  to  the  seller  the  signed  and  dated  notice  of 
cancellation  provided  by  the  seller  at  the  time  of  the  sale; 
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b.  sending  the  seller  any  other  written  notice;  or 

c.  sending  the  seller  a  telegram. 

G.  Equal  credit  opportunity.  The  ECOA,  Regulation  B,  and  the  Women's 
Business  Ownership  Act  prohibit  discrimination  against  credit  applicants  at  any 
stage  of  a  credit  transaction  on  a  prohibited  basis. 
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CHAPTER  FORTY-TWO 


PRACTICE  AIDS 

SAMPLE  LETTER  TO  CREDITOR  ON  INSTALLMENT  CONTRACT 

(DATE) 
(YOUR  NAME) 
(YOUR  ADDRESS) 

(CREDITOR'S  NAME) 

(CREDITOR'S  ADDRESS) 

RE:  (YOUR  ACCOUNT  NUMBER) 

Dear  Sir  or  Madam: 

This  is  to  advise  you  that  I  have  been  ordered  to  active  service  with  the  U.S.  [Navy] 
[Marine  Corps].  As  a  result  of  my  call-up,  and  for  its  duration,  I  will  lose  my  civilian 
employment  income.  My  ability  to  repay  the  above-referenced  debt  as  previously 
agreed  has  been  materially  affected  by  the  temporary  reduction  in  my  income 
attendant  to  this  situation.  I  will  send  what  amounts  I  can  during  this  period  and 
resume  normal  pa3rments  upon  my  return.  I  estimate  that  my  period  of  active  service 
will  end  on _ ,  and  I  will  notify  you  in  writing  upon  that  event. 

I  understand  that  the  Soldiers'  and  Sailors'  Civil  Relief  Act  prohibits  the  exercise  of 
a  rig^t  or  option  to  imilaterally  rescind  or  cancel  this  contract  or  repossess  any 
property  for  nonpayment  of  any  installment  due  prior  to  or  during  the  period  of  my 
military  service.  (50  U.S.C.  App.  §  531.)  I  also  understand  that  the  Act  prohibits  the 
imposition  of  a  default  judgment  against  me  unless  the  court  appoints  an  attorn^ 
to  represent  my  interest.  (50  U.S.C.  App.  §  520  and  §  521.)  Lastly,  I  am  aware  that 
the  Act  limits  the  rate  of  interest  on  this  debt  to  six  percent  (6%)  per  annum  while 
I  am  on  active  service.  (50  U.S.C.  App.  §  526.)  As  used  in  the  Act,  the  term 
"interest"  includes  service  charges,  carrying  charges,  renewal  charges,  fees,  and  any 
other  charges  (except  bona  fide  insurance)  in  respect  of  such  obligation  or  liability. 
My  dependents  are  also  provided  protection  imder  the  Act  if  they  oo-signed  on  the 
obligation.  Upon  receipt  of  this  request,  please  ar^ust  my  account  to  reflect  the 
statutory  six  percent  rate  and  notify  me  of  the  revised  pajrment  schedule. 

Thank  you  for  your  understanding  and  cooperation  in  this  matter.  I  regret  any 
inconvenience  this  may  cause. 

Sincerely, 
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SAMPLE  LETTER  TO  LANDLORD  WHEN  TERMINATING  RENTAL 

(DATE) 
(YOUR  NAME) 
(YOUR  ADDRESS) 


(LANDLORD'S  NAME) 

(LANDLORD'S  ADDRESS) 

RE;  [RENTAL  OF  (ADDRESS  OF  RENTAL  PROPERTY)) 

Dear  Sir  or  Madam: 

This  is  to  advise  you  that  I  have  been  ordered  to  active  service  with  the  U.S.  [Navy] 
[Marine  Corps).  Due  to  this  une]q}ected  situation,  and  in  order  to  cany  out  my 
orders,  I  must  terminate  my  lease  /  rental  agreement  concerning  the  above- 
referenced  property. 

The  Soldiers'  and  Sailors'  Civil  Relief  Act  provides  for  this  action  in  Title  50  U.S.C 
App.  §  534.  According  to  this  Section,  mon^-to-month  rentals  will  terminate  thirty 
(30)  days  after  the  first  date  on  which  the  next  rental  payment  is  due  subsequent  to 
the  date  when  this  notice  is  mailed.  Using  this  formula,  the  lease  will  terminate  on 
_ .  I  will  vacate  the  premises  by  that  date. 

Please  forward  my  security  deposit  and  any  prepaid  rent  covering  periods  after  the 
termination  of  the  lease  to  the  following  address:  [INSERT  FUT  j.  ADDRESS). 

Thank  you  for  your  understanding  and  cooperation  in  this  matter.  I  regret  any 
inconvenience  this  may  cause. 


Sincerely, 
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SAMPLE  LETTER  TO  MORTGAGE  OR  TRUST  DEED  HOLDER 

(DATE) 
(YOUR  NAME) 
(YOUR  ADDRESS) 


(CREDITOR'S  NAME) 

(CREDITOR'S  ADDRESS) 

RE:  (YOUR  ACCOUNT  NUMBER) 

Dear  Sir  or  Madam: 

This  is  to  advise  you  that  I  have  been  ordered  to  active  service  with  the  U.S.  [Navy] 
CMarine  Corps].  As  a  result  of  my  call-up,  and  for  its  duration,  I  will  lose  my  dviliim 
employment  income.  My  ability  to  repay  the  above-referenced  debt  as  previously 
agreed  has  been  materially  affected  by  the  temporary  reductiem  in  my  income 
attendant  to  this  situation.  I  will  send  what  amounts  I  can  during  this  period  and 
resume  normal  payments  upon  my  return.  I  estimate  that  my  pmiod  of  active  service 
will  end  on _ ,  and  will  notify  you  in  writing  upon  that  evmit. 

I  understand  that  the  Soldiers'  and  Sailors'  Civil  Relief  Act  prohibits  the  sale, 
foreclosure,  or  seizure  of  property  for  nonpayment  of  any  sum  due  under  this 
obligation,  or  for  any  other  breach  of  the  terms  of  the  contract,  prior  to  or  during  the 
period  of  my  militaiy  service  or  for  three  (3)  months  thereafter.  (50  U.S.C.  App. 
S  532.)  I  also  understand  that  the  Act  prohibits  the  imposition  of  a  default  judgment 
against  me  unless  the  court  appoints  an  attorn^  to  r^resmit  my  interests. 
(50  U.S.C.  §  520  and  §  521.)  Lastly,  I  am  aware  that  the  Act  limits  the  rate  of 
interest  on  this  debt  to  six  percent  (6%)  per  annum  while  I  am  on  active  service. 
(50  U.S.C.  App.  §  526.)  As  used  in  the  Act,  the  term  "interest"  includes  service 
charges,  carrying  charges,  renewal  charges,  fees,  and  any  other  diarges  (exc^t  Isma 
fide  insurance)  in  respect  of  such  obligation  or  liability.  My  dqwndents  are  also 
provided  protection  under  the  Act  if  they  oo-signed  on  the  obligation.  Upon  receipt 
of  this  request,  please  adjust  my  account  to  reflect  the  statutory  six  percent  rate  and 
notify  me  of  the  revised  payment  schedtde. 

Thank  you  for  your  understanding  and  cooperation  in  this  matter.  I  r^;ret  any 
inconvenience  this  may  cause. 


Sincerely, 
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WILL  EXECUTION  PROCEDURES 

Note'.  The  Notary,  3  witnesses,  and  the  dient  must  remain  in  the  room  until  the 
notarization  is  completed.  Then  proceed  with  the  following  checklist: 

1.  Check  everyone's  ID  card. 

2.  Are3wu _ 1  (Read  tiie  person's  name  exactly  as  it  appears  on 

the  Will.) 

3.  Have  you  read  your  Will? 

4.  Does  it  dispose  of  3^ur  property  as  you  wish? 

5.  Are  you  voluntarily  signing  this  Will? 

6.  Is  anyone  forcing  you  to  sign  this  Will? 

7.  Witnesses,  do  Uie  Testators  and  Testatrixes  s^pear  to  be  of  sound  mind 
and  memory? 

When  everyone  has  completed  signing  all  of  the  pages,  make  sure  3n>u,  as  Notary, 
check  to  ensure  everyone  has  printed  and  signed  in  the  proper  qpaces.  Draw  a 
diagonal  line  on  the  bottom  of  the  last  page  of  the  Will  (the  page  before  the  first 
signature  page)  to  ensure  the  client  does  not  type  in  additions  after  the  has  been 
notarized.  After  everyone  has  witnessed  the  Will,  ask  the  following  questions  of  all 
witnesses. 

Do  you  solemnly  swear  that  the  Testator  or  Testatrix  signed  and 
esrecuted  the  instrument  as  his  or  her  Last  Will  and  Testament; 

that  he  or  she  has  signed  willingly 

Uiat  he  or  she  executed  it  as  his  or  her  fi^  and  voluntary  act  for  the 
purposes  therein  e]q)ressed; 

that  each  of  the  witnesses,  in  the  presence  and  hearing  of  the  Testator 
or  Testatrix,  signed  the  Will  as  witness; 

that,  to  the  best  of  his  or  her  knowledge,  the  Testator  or  Testatrix  was 
at  that  time  an  adult,  of  sound  mind,  and  under  no  constraint  or  undue 
influence? 


Naval  Justice  School 
Publication 


42-4 


SJADeddNwk 

Rev.m 


Practice  Aids 


All  witnesses  must  answer  yes  to  the  above  questions.  After  this  is  completed,  you 
then  notarize  the  Will.  Alter  notarizing  the  Will,  you  should  inform  the  dient  of  the 
following: 

1.  Ensure  the  Will  is  kept  in  a  safe  place. 

2.  Ensure  someone  else  knows  about  the  Will  (and  where  it  can  be  located). 

3.  If  there  is  an  earlier  Will,  it  should  be  destroyed. 

4.  Be  aware  that,  if  you  keep  your  Will  in  a  safety  deposit  box,  it  will  be 
sealed  upon  your  death  and  may  delay  the  probate  procedure. 

5.  The  copy  of  the  Will  is  for  the  dient's  own  personal  use.  Most  people 
give  the  copy  to  their  Executor;  however,  if  the  original  is  lost,  the 
Executor  may  encounter  problems  trying  to  get  a  copy  of  the 
probated  without  the  original. 

6.  If  circumstances  change,  or  for  any  reason  a  change  to  your  Will  is 
necessary,  make  an  appointment  to  have  a  new  Will  made.  Do  not 
make  pen-and-ink  changes  to  your  Will. 


Naval  Justice  School 
Publication 


42-5 


SJA  Deskbook 
Rev.  8/94 


Part  Vn  -  Legal  Assistance 


ADOPTIONS 


Ref:  DOD  Instruction  1341.9,  Subj:  DOD  ADOPTION  REIMBURSEMENT 
PROGRAM 


Note:  Guidance  for  the  DOD's  Adoption  Reimbursement  Program  is  set  forth  in 
DODINST  1341.9  (dated  29  JUL  93).  Such  reimbursement  is  a  fairly  new  program 
and  provides  great  benefit  to  the  member.  Also,  a  sample  adoption  information 
worksheet  is  provided  below  for  those  counsel  providing  assistance  on  adoptions  and  / 
or  the  adoption  reimbursement  program.  This  worksheet  will  assist  in  gathering 
relevant  information,  but  state  laws  may  require  different  or  additional  information. 
This  worksheet  should  be  modified  to  fit  your  state  requirements. 


*****«****4i4i«*«*************4i*****«*4i*****4i***4>*4i 

ADOPTION  WORKSHEET 


1.  _ Interview  client  to  determine  whether  this  is  a  stepparent  adoption  or 

an  adoption  of  a  child  who  is  not  the  child  of  either  parent.  Determine 
if  avenues  other  than  adoption  are  more  desirable. 

a.  _ Determine  if  the  needs  of  the  client  may  be  satisfied  by  the 

appointment  of  a  guardian  rather  than  by  an  adoption. 

b.  _ If  this  LB  a  stepparent  adopting  the  child  of  his  or  her  spouse, 

explain  in  detail  the  legal  ramifications  of  the  adoption  and 
impact  on  legal  obligations  and  rights  of  both  adoptive  parents 
and  child. 

c.  _ Separate  coimseling  of  the  adoptive  parent  in  the  absence  of  the 

natural  parent  may  be  desirable  in  light  of  the  obligation  being 
undertaken. 

2.  _ For  nonfamily  member  or  non-stepparent  adoptions,  take  the  following 

steps: 


a.  _ Ascertain  that  the  adoption  is  being  handled  through  a  reputable 

public  or  private  agency.  Counsel  against  adoptions  from  suspect 
sources. 
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b.  _ Advise  thoroughly  with  regard  to  the  consequences  of  the 

adoption  with  regard  to  the  legal  rights  and  obligations  of  the 
adoptive  parents  and  child  once  the  adaption  is  completed. 

c.  _ Advise  generally  of  the  steps  involving  the  process  of  adoption 

including  any  need  for  termination  of  natural  parents'  ri^ts. 
Explain  the  adoption  process  as  set  forth  in  the  statute. 

3.  _ It  may  be  that  an  adoption  will  involve  minor  or  nonadoptive  parent(s) 

who  (is)  (are)  not  a  citizen(s).  Consultation  with  the  Immigration  and 
Naturalization  Service  should  be  considered.  Ask  if  the  child  is  an 
American  Indian;  if  so,  the  tribe  has  a  rig^t  undm*  federal  law  to  be 
notified  of  the  proceedings  and  possibly  be  represented. 

4.  _ If  the  client  seeking  advice  about  adoption  is  concerned  for  the  welfare 

of  an  adult  rather  than  a  child,  consult  local  law  on  conservators. 

5.  _ See  DODINST  1341.9  on  potential  government  reimbursement  of 

adoption  expenses. 


ADOPTION  INFORMATION  WORKSHEET 

1.  Name  (First,  middle,  last): 

2.  Current  address  (complete  address): 

3.  Current  phone  number: 

4.  Permanent  address  (if  different  from  above): 

5.  Relationship  to  child  (stepfather,  etc.): 

6.  Name  (First,  middle,  last): 

7.  Current  address  (complete  address): 

8.  Current  phone  number: 

9.  Permanent  address  (if  different  from  above): 

10.  Relationship  to  child  (natural  mother,  etc.): 
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11.  Maklen  name  (First,  middle,  last): 

12.  Name  (First,  middle,  last): 

13.  Age: 

14.  Ackbess  where  currently  residing.  14a.  Since?  (date) 

15.  Was  the  child  brought  into  the  state  for  the  purpose  of  adoption? 

16.  Parent,  guardian,  etc.  (first,  middle,  lostnomes)  with  whom  the  child  currently 
resides: 

a.  Relationship  to  child: 

b.  Address:  (if  different  from  child's  address) 

17.  Child's  name  change  request  (first,  middle,  last): 

18.  Full  name(s)  of  natural  mother  and  /  or  father 

19.  Current  address  (complete  address): 

20.  Current  phone  number: 

21.  Will  he  /  she  consent  to  adoption? 

22.  Has  he  /  she  waived  parental  right  to  consent? 

23.  If  he  /  she  will  not  consent  to  the  adoption  and  his  /  her  whereabouts  are 
unknown,  please  answer  the  following: 

a.  What  was  your  last  contact  with  natural  father  /  mother? 

b.  Last  known  address:  (complete  address) 

c.  Last  known  phone  number 

d.  Last  known  empl(^r: 

e.  Names  and  addresses  of  relatives  who  mi^t  know  of  his  /  her  current 

address  or  phone  number 

f.  City,  county,  and  state  where  he  /  she  would  most  likely  be  living: 

\ 
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g.  Name  of  newspapers  for  area  listed  in  23f: 

h.  Department  of  Motor  Vehicles'  address  for  the  dty  and  state  he  /  she 
last  had  driver's  license: 

24.  If  eithCT  the  adopting  mother  or  father  (circle  one)  were  previoiudy  married 

to  a  natural  parent  of  the  child,  please  answ^  the  following  questions: 

a.  Date  of  marriage: 

b.  County  and  state  of  marriage: 

c.  Date  of  divorce: 

d.  County  and  state  of  divorce: 

e.  Were  any  child  custody  arrangements  made  in  the  divorce  decree  (if  yes, 
please  summarize  the  arrangements)! 

f.  Were  any  child  support  arrangements  made  in  the  divorce  decree  (t/yes, 
please  state  the  general  terms)! 
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LETTERHEAD 

Date 

CERTIFIED  MAIL-RETURN  RECEIPT  REQl^^ 

Family  Court 
Juvenile  Cterk's  Office 
Address 


RE:  Adoption  of _ 

Dear  Sir  /  Madam: 

I  am  currently  aamating  ragryicemamWa  namel  .  U.S.  Navy,  and  his  wife,  fnamel, 
in  my  c^mdty  as  a  legal  assistance  attorn^.  INamal  and  fnamel  desire  to  ad^ 
their  fann  /  daughterl  fnamel  •  To  that  end,  I  am  forwarding  the  Ibllowing 
documents: 

a.  Petition  of  adoption  (1) 

b.  RepoiKs)  of  ad<g>tion  (2  originals) 

c.  Original  birth  certificate  (1) 

d.  Photocopy  of  Petitioner's  marriage  license  (1) 

e.  Natural  mother's  consent  to  adqption  (1) 

f.  Petitioner's  affidavit  of  whereabouts  unknown  (1) 

g.  Natural  mother's  affidavit  of  whereabouts  unknown  (1) 

I  respectfully  request  that  this  matter  be  set  down  for  hearing  in  fplanal  If  you 
should  have  any  questions,  please  feel  firee  to  contact  me  at  the  lettmrhead  address. 

Sincerely, 

//#//  Signature 
S.  A.  VICHESSE 

Lieutenant,  JAGC,  U.S.  Naval  Reserve 
Legal  Assistance  Attomqy 

Note:  A  legal  aasUtcuice  attorney  is  a  license  attm^ruy  who  acta  soMy  on  befuUft^ an 
individual  client  and  not  the  U.S.  GooemmenJt 
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SEPARATION  AGREEMENT 


Note:  Generally,  the  drafting  of  separation  agreements  by  legal  assistance  attorn^ 
is  discouraged.  Particularly  in  cases  with  substantial  property,  dual  career  couples, 
child  custody  and  support  issues,  or  a  significant  investment  by  a  servicemember 
toward  a  military  career  with  attendant  issues  of  divisibility  of  retired  pay  and 
supplication  of  the  Uniformed  Services  Former  Spouses'  Protection  Act,  the  law  has 
become  quite  complex  suid  practice  is  perilous  for  both  the  client  and  the  attorney 
who  hsis  not  developed  and  msdntained  expertise.  Furthermore,  because 
requirements  for  separation  sigreements  vary  sunong  states,  and  even  sunong  locsd 
courts  within  the  ssune  state,  it  may  be  difficult  for  legal  assistsuice  attorneys  to 
maintain  sufildent  current  information  to  determine  these  requirements  for  other 
than  the  local  jurisdiction(s).  Finsdly,  the  investment  of  time  necessary  to  do  a 
thorough  job  on  drafting  and  negotiating  a  single  separation  agreement,  when 
measured  against  limited  resources  and  heavy  client  demand  for  other  services, 
militates  against  widespread  availability  of  this  service.  Under  no  circumstances 
should  one  judge  advocate  represent  opposing  parties  in  the  same  domestic  relations 
matter. 

Note:  If  the  SJA  becomes  involved  in  drafting  a  separation  agreement,  caution 
should  be  exercised  because  the  agreements  are  occasionally  incorporated  or 
referred  to  in  divorce  decrees.  The  following  questions  will  assist  in  gathering 
information,  but  may  need  to  be  modified  to  indude  all  state  requirements. 

****«***4>««*«***«««****4i«*««*«*4i«*«**«*«*****«******4i***4>****4>4>**«4i*«********* 

SAMPLE:  CLIENT  INFORMATION  QUESTIONNAIRE 


I.  INSTRUCTIONS.  Answer  all  of  the  following  questions  carefully,  completely, 
and  legibly.  Based  upon  the  information  provided,  your  attorney  will  assess  your 
marital  situation  and  render  appropriate  legal  advice.  If  a  question  is  inapplicable, 
mark  it  "NA"  and  move  on  to  the  next  one;  if  additional  space  is  required,  attach 
additional  sheets.  If  you  have  questions,  write  them  down  for  discussion  at  your  next 
appointment. 

Your  legal  assistance  attorney  represents  only  you  in  this  matter.  It  is  his  / 
her  duty  to  ensure  that  you  are  hilly  informed  about  both  the  substantive  and 
procedural  law  relating  to  your  separation  agreement  and  that  you  receive  timely  and 
proper  legal  advice;  however,  this  advice  is  based  on  receiving  complete  and  accurate 
information  from  you.  Although  much  of  the  information  requested  is  very  personal, 
you  may  be  assured  that  it  will  be  held  in  the  strictest  of  confidence  and  that  it  will 
not  be  disclosed  to  anyone  imder  any  circumstances. 
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n.  BIOGRAPHICAL  DATA 
Your  Full  Name: 

Rank  and  pay  grade: 

Pay  entiy  base  date: 

Occupation: 

Military  address: 

Current  mailing  address: 

Work  phone: 

State  of  legal  residence: 

Are  you  employed  (by  other  than  the 
Name  of  employer: 

Job  title: 

Employed  since: 

Describe  your  health: 

Under  treatment  for: 


SSN: 

Branch  of  Service: 
Date  of  birth: 


Home  phone: 

Place  of  birth: 

military)?  _ If  yes,  state: 

Nature  of  job: 
Gross  salary: 


Were  you  previously  married? 

If  so,  when  and  where  divorced: 

Are  you  receiving  or  paying  any  monay  for  the  support  of 
children  of  a  form«r  marriage  or  illegitimate  Chilean? 

If  so,  number  of  children:  Amount: 

Any  arrearages  due  for  support?  _ If  yes,  amount: 

Alimoqy  to  former  spouse:  per:  until: 

Are  any  arrearages  due  for  alimony?  _ If  jres,  amount: 
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Spouse's  full  name: 
Rank  and  pay  grade: 
Pay  entry  base  date: 
Occupation: 

Military  address: 


SSN: 

Branch  of  service: 
Date  of  birth: 


Current  mailing  address: 

Work  phone:  Home  phone: 

State  of  legal  residence:  Place  of  birth: 

Is  qxnise  employed  (by  other  than  the  military)?  _ If  3^,  state: 

Name  of  employer: 

Job  title:  Nature  of  job: 

Employed  since:  Gross  salary: 

Describe  qx>use's  health: 

Under  treatment  for: 

Was  spouse  previously  married?  If  so,  when  and  where  divorced? 

Is  spouse  receiving  or  paying  any  mon^  for 
the  support  of  children  of  a  former  marriage 
or  children  bom  out  of  wedlock? 

If  so,  number  of  children:  Amount: 

Are  any  arrearages  due  for  support?  _ If  yes,  amount: 

Alimony  to  fom^  spouse:  per:  until: 

Any  arrearages  due  for  alimony?  _ If  yes,  amount: 
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m.  MARRUGE  DATA 
Date  of  marriage: 

Locaticm  (city  and  state): 

Date  of  separation: 

If  not  already  separated,  expected  date  of  separation: 

IV.  CHILDREN 

list  all  children  of  this  marriage  (natural  or  adopted): 

FULL  NAME  BIRTHDATE  LIVING  WITH 

Physical  or  emotional  disabilities  of  child(ren): 

Are  you  (or  your  wife)  pregnant  or  could  you  (or  your  wife)  be  pregnant? 

List  all  children  of  any  prior  marriage  by  you  or  your  spouse: 

FULL  NAME  BIRTHDATE  PARENT  (H  /  W)  LIVING  WITH 


Who  has  legal  custody  of  these  children? 


V.  PERSONAL  PROPERTY:  list  all  property  wherever  located  (United  States 
/list  by  state],  overseas,  etc.): 


A.  Automobilea,  truchB, 

Vehicle  1  (type  of  vehicle): 

Serial  #:  Year:  Make: 

Titled  in  nan^  of: 


des.  boats,  etc. 


Model: 
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Is  thm  a  balance  owed? 

If  so,  to  whom?: 

Current  balance:  Monthly  payment: 

Who  gets  the  vehicle? 

Who  makes  the  payment? 

Vehicle  2  (type  of  vehicle): 

Serial  #:  Year:  Make:  Model: 

Titled  in  name  of: 

Is  there  a  balance  owed? 

If  so,  to  whom: 

Current  balance:  Monthly  payment: 

Who  gets  the  vehicle? 

Who  makes  the  payment? 

lAdd  additional  vehicles  on  separate  sheets.] 

Are  any  of  the  above  vehicles  to  be  sold? 

If  so,  which  one(s)?  Who  will  sell? 

Current  value:  Selling  for: 

Disposition  of  proceeds: 

B.  Household  pxxis 

Do  you  have  furniture  or  household  goocte  ovmaeas? 

If  so,  state  where: 

Have  you  mutually  agreed  upon  its  division? 
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Has  it  already  been  divided? 

Are  you  satisfied  with  the  division? 

Who  gets  it?  Husband  Wife  Split 

If  the  property  is  to  be  split,  state: 

When  will  the  split  occur? 

How  is  it  to  be  divided? 

Do  you  have  furniture  or  household  goods  in 
nontemporary  storage?  If  so,  state: 

Where  (cUy  and  state): 

Name  of  storage  company: 

Have  you  mutually  agreed  upon  its  division? 

Are  you  satisfied  with  the  division? 

Who  gets  it?  Husband  Wife  Split 

If  the  property  is  to  be  split,  state: 

When  will  the  split  occur? 

How  is  it  to  be  divided? 

BRING  A  COPY  OF  THE  INVENTORY  TO  YOUR  APPOINTMENT 

If  your  spouse  is  in  the  United  States,  does  he  /  she 
have  furniture  or  household  goods  in  his  /  her  possession? 

Have  you  mutually  agreed  upon  its  division? 

Are  you  satisfied  with  the  division? 

Where  is  it  located  {city  and  state)! 


What  will  you  receive? 

When? 
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Own  stocks?  If  yes,  state: 

Coiporation  #  Shares  Par  Value  Reg  Owner 
To  be  retained  by?  Husband  Wife  Split 

If  stocks  are  to  be  q)lit,  describe  how: 

BRING  STOCK  CERTinCATES  TO  YOUR  APPOINTMENT 
Have  an  individual  retirement  aocoimt  (IRA)? 

Does  your  ^use? 

If  so,  state: 

Institution  Account  #  Amount  on  Deposit: 


Yours: 

Spouse's: 

Disposition  of  IRA's? 

BRING  IRA  ACCOUNT  STATEMENT  TO  YOUR  APPOINTMENT 

list  all  other  financial  assets  by  name,  account  #, 
present  value,  and  account  holder  (e.g.,  mutual  funds, 

Keough  plans,  investment  accounts,  certificates  of  dqposit, 
notes,  bonds,  etc.). 

BRING  COPY  OF  ACCOUNT  STATEMENTS  TO  YOUR  APPOINTMENT 

Do  you  or  yoiur  spouse  have  any  mon^  or  property  held  or  owed  by  others?  If  so, 
give  details: 

Was  any  part  of  your  marital  estate  received  by  you  or  your  spouse  as  the  result  of 
inheritance,  gift,  or  damages  resulting  firom  personal  injury  claims?  If  yes,  state  by 
whom  received,  firom  whom  received,  nature  and  date  received: 

Are  3rou,  your  spouse,  or  both  of  you,  beneficiaries  under  any  estate  now  in  probate? 
If  yes,  state  which  p^y,  whose  estate,  and  approximate  amount  involved: 
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VI.  REAL  PROPERTY 

A.  Marital  home 
Do  you  own  a  home? 

Address: 

Date  purchased:  Purdiase  price: 

Titled  in  name  of: 

Mortgage  in  name  of:  and  held  fay: 

with  i^proximate  balance  of:  as  of: 

Monthly  payments: 

Second  mortgage,  if  any  (give  same  details)'. 

BRING  COPY  OF  DEED  AND  MORTGAGE  TO  YOUR  APPOINTMENT 

B.  Other  real  estate 

Do  you  own  any  other  real  estate  (e.g.,  house,  condo,  undeveloped  land,  timeshare, 
etc.y?  If  yes,  state: 

Address: 

Date  purchased:  Purchase  price: 

Titled  in  name  of: 

Mortgage  in  name  of:  and  held  by: 

with  approximate  balance  of:  as  of: 

Monthly  payments: 

Second  mortgage,  if  any  (give  same  details)'. 

BRING  COPY  OF  DEED  AND  MORTGAGE  TO  YOUR  APPOINTMENT 
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Vn.  LIFE  INSURANCE 

Do  you  have  an  SGLI  policy?  Amount: 

Current  benefidaiy: 

Does  ytmr  spouse?  Amount: 

Current  benefidaxy: 

Do  you  or  your  spouse  have  any  privately  obtained 
insurance  policies? 


T^pe  of  insurance:  Term 

Whole  life 

Universal  life 

Poli^  of: 

with: 

On  life  of: 

for: 

benefidaiy: 

Type  of  insurance:  Term 

Whole  life 

Universal  life 

Policy  of: 

with: 

On  life  of: 

for: 

benefidaiy: 

Do  you  or  your  spouse  have  any  life  insurance  through  an  employer  or  labor  union 
(other  than  SGLD?  If  so,  describe  in  same  terms  as  above  if  possible: 

Vni.  CURRENT  DEBTS:  list  all  outstanding  obligations  of  the  parties  (individuo/ 
and  joint  ddtts),  regardless  of  amount— mccept  car  pa3rments: 

Creditor  Accoimt  #  Balance  Who  will  pay?  H  /  W 

DL  FAMILY  CONSIDERATIONS 

If  you  have  children,  who  will  receive  custody? 

Husband  Wife  Split 

If  split,  describe: 
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What  do  you  consider  a  fair  (not  what  you  want)  amount  of  support  based  iqxm  the 
assets  and  earnings  of  the  parties? 

SUPPORT  FOR  WIFE: 

SUPPORT  FOR  CHILDREN: 

Signature  of  client  /  date 


Reread  the  entire  questionnaire  and  be  sure  that  you  have  included  eveiything  that 
is  asked  of  you.  After  you  have  completed  all  applicable  questions  and  secured  the 
necessaxy  documents,  call  the  Legal  Assistance  Office  for  an  iq>pointment.  Our  phone 
number  is:  _ 
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SEPARATION  AGREEMENT 
CLIENT  INTERVIEW  FORM 

Client:  _  Date:  _ 

1.  Is  qxNise  in  (list  location^  ancL,  etc.)?  Yes  /  No 

2.  Aooompanied  tour?  Yes  /  No 

3.  If  aooompanied,  has  servioemembm'  spouse  requested  early  return  cX 

dependents?  Yes  /  No.  If  yes,  when?  _ 

4.  CHILD  SUPPORT 

a.  Amount:  _ per  month  per  child  for  a  total  of _ per  month 

b.  Commencing:  _ 

c  Paid  by:  allotment,  personal  check,  money  order? 

d.  In  what  state  will  the  custodial  spouse  be  residing?  _ 

e.  Will  child  support  continue  beyond  18  if  the  child  attends  ooU^? 
Yes/No 

f.  Discuss  tax  consequences  (i.e.,  nondeducHble  by  payor  or  indudible  by 
paytt). 

5.  VISITATION 

a.  "Reasonable"  or  specific?  If  qpedfic,  describe: 

b.  How  many  weeks  during  the  summer?  2,  4,  6,  or  8? 

c.  Notice  for  normal  visitation?  24,  48,  or  72  hours? 

d.  Notice  for  summer  visitations?  4,  6,  or  8  weeks? 

e.  Who  pays  for  the  cost  of  visitation?  H  or  W? 
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6.  SPOUSAL  SUPPORT 

a.  Yes  or  no?  If  no,  discuss  the  ramifications  of  a  waiver.  Consider  a 
minimal  amount  of  si4>port  ie.g.,  $5.00  per  month)  for  a  limited  period 
in  order  to  keep  this  provision  eacecutoiy. 

b.  Amount:  _ per  month 

c  Commencing:  _ 

d.  Terminating  on:  (1)  divorce,  (2)  remarriage  or  cohabitation  of  wife,  or 

(3)  q[>ecific  date _ 

e.  Paid  fay:  allotment,  pmeonal  check,  mon^  order? 

f.  Discuss  tax  consequences  normally  deductible  by  payor  and 
includible  by  payee,  but  it  doestit  have  to  be).  Deductible  fay  paymr 
spouse?  Yes /No 

7.  LIFE  INSURANCE 

a.  Servicemember  qx)use  to  maintain  SGU?  Yes  /  No 

b.  Benefidaiy:  (1)  childCren)  untU  emancipation,  or  (2)  wife  for  as  long  as 
parties  remain  married? 

c.  If  servicemember  discharged,  must  he /she  convert  SGU  to  term  policy 
in  principal  amount?  Yes  /  No 

d.  Additional  policies?  Yes  /  No 

e.  If  divorced,  can  owner  of  additional  poliqr  do  whatever  he  /  she  wants 
with  it?  Yes  /  No 

8.  MILITARY  RETIREMENT 

a.  Waive?  Court  to  retain  jurisdiction?  Divide? 

b.  If  divided,  describe  monthly  percent  or  dollar  amount  to  be  received: 
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9.  INCOME  TAX 

a.  Option  1:  Separate  returns 

Tax  liability  responsibility  of  filing  party 
Refund  -  property  of  filing  party 

b.  Option  2:  Joint  returns  (for  as  long  as  entitled) 

Tax  liability:  each  pays  proportionate  share 

Refund:  (1)  divided  proportionately,  (2)  divided  equally,  or 

(3)  sole  property  of  H  or  W? 

c.  Option  3:  Joint  return  this  year,  separate  all  others; 

For  joint-return  year: 

Tax  liability  -  each  pajrs  proportionate  share; 
Refund:  (1)  divided  proportionately,  (2)  divided 
equally,  or  (3)  sole  property  of  H  or  W? 

For  separate  return  years: 

Tax  liability:  responsibility  of  filing  party; 

Refund:  property  of  filing  party 

d.  Who  claims  dependent  exemptions  for  children?  H,W,  or  split?  If  split, 
describe: 

e.  If  joint  return,  who  prepares  it?  H  or  W? 

10.  SUBSEQUENT  DIVORCE:  Who  pays  for  attorney  fees  and  court  costs? 
H,  W-— or  each  pays  their  own? 

11.  GOVERNING  LAW 

a.  Who  is  filing  for  divorce?  H  or  W? 

b.  Where  (Ust  all  pertinent  information)? 

12.  SEPARATE  COUNSEL 

a.  Is  other  spouse  represented  coimsel?  Yes  /  No 

b.  If  yes,  who? 
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13.  MISCELLANEOUS  INFORMATION 

a.  What  about  relocation  e]q>en8es  for  returning  spouse  (e.g.,  security 
deposits;  electricity,  gas,  and  water  deposits;  car,  insurance,  and  gas;  and 

care  expenses).  Is  this  required?  Yes  /  No.  If  yes,  how  much? 
_  Paid  when?  _ 

b.  Do  you  have  a  will?  Yes  /  No.  Should  it  be  reviewed? 

c.  Are  there  joint  bank  accounts  to  which  your  spouse  has  access? 
Yes/No 

d.  Does  your  spouse  have  credit  cards  for  which  you  are  responsible? 

Yes  /  No.  If  yes,  specify: 

e.  Have  you  safeguarded  your  passport  (and  your  c?Uld(ren)'s)  and  other 
valuable  documents  from  your  spouse?  Yes  /  No 

14.  NOTES: 
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SPOUSE  TAX  EXEMPTION  LETTER 


Date 


Tax  CoUector  and  Tax  Assessor 
Town  of _ 

To  Whom  It  May  Conoem: 

My  qxnise  is  on  active  duty  in  the  U.S.  Navy  and  is  currently  d^loyed.  Because  of 
my  qxnise's  status  as  a  member  of  the  armed  forces,  he  /  she  is  exempt  from  personal 
pn^wrty  taxation  by  the  State  of  UNSERT  STATE]  and  its  political  subdivisions  in 
accordanoe  with  the  provisions  of  section  514  of  the  Soldiers'  and  Sailors'  Civil  Rdief 
Act  (codified  at  50  U.S.C.  ^p.  501  et  seq.). 

On  IJNSERT  DATE],  my  qx>use  and  I  moved  to  the  State  of  UNSERT  STATE]  and 
currently  reside  at  [INSERT  FULL  CURRENT  ADDRESS].  Our  presence  in 
[INSERT  STATE]  is  solely  the  result  of  official  military  orders. 

My  spouse's  permanent  residence  is  the  State  of  [INSERT  STATE],  and  we  intend 
to  return  there  upon  my  spouse's  separation  or  retirement  from  the  armed  forces. 

When  my  spouse  returns  from  deployment,  he  /  she  will  provide  you  with  an  affidavit 
setting  forth  the  above  information.  In  ^e  interim,  please  annotate  your  records 
accordini^y  and  cancel  your  collection  efforts. 

Thank  you  for  your  attention  to  this  matter. 

Sincerely, 
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MILITARY  CONSUMER  COMPLAINT  FORM 


I  desire  to  submit  a  complaint  against  a  business  which  I  believe  has  treated  me 
unfairly.  1  understand  that  the  sole  purpose  of  this  complaint  is  to  provide 
information  for  possible  use  by  the  Armed  Forces  Disciplinary  Control  Board 
determining  whether  the  business  complained  against  should  be  placed  off  limits 
military  personnel.  I  authorize  the  Armed  Forces  Disciplinary  Control  Board 
notify  the  business  of  my  complaint  and  to  release  any  or  all  of  the  following 
information  to  the  business  during  the  course  of  its  inquiiy  into  my  complaint. 


Name:  _ 

Command:  _ 

Rank:  _  Branch  of  Service:  _  Work  Phone: 

My  complaint  is  against:  Insert  name  and  address  of  business 

The  general  nature  of  my  complaint  is: 

_  Insurance 

_  Auto  repair 

_  Auto  rental 

_  Auto  purchase 

_  Purchase  of  other  goods  (Specify: _ ) 

_  Other 


I  believe  I  have  been  treated  unfairly  for  the  following  reasons,  and  I  have  attached 
supporting  documentation: 

(Use  the  hack  of  the  form  if  you  need  more  room) 


Signature 


Date 


Submit  completed  forms  to:  Command  Address  (in  full) 
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Date 


[Nama  and  addreaa  of  creditorl 


RE:  [insert  aulyeei  matter^ 

Dear  [insert  name  of  creditor]: 

A  review  of  yoiir  records  for  the  above  account  indicates  a  failure  by  (name  of 
creditor]  to  ftiUy  comply  with  the  Federal  Truth  in  Lending  Act  [15  U.S.C.  §§  1601- 
1613,  1631,  1671-1677  (1982)].  Please  be  advised  that  the  onus  of  proving 
compliance  with  the  above  Act  is  on  [name  of  creditor]. 

Sincerely, 


Isl 

ATTORNEY’S  NAME 

Rank,  JAGC,  U.S.  Naval  Reserve 

Legal  Assistance  Offiem* 


Copy  to: 
Client 


I 
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Date 


IName  and  addreaa  of  creditorl 


RE:  [insert  sutject  matter] 

Dear  [insert  name  of  creditor]: 

[Jnsert  name  of  atole]  Civil  Code  [insert  code  numbers]  provides  that  debt 
collectors  may  contact  the  debtor's  employer  regarding  a  consumer  debt  only  if  the 
debtor  has  consented,  in  writing,  to  such  communication  or  the  communication  is 
made  solely  to  verify  employment,  locate  the  debtor,  or  to  effect  garnishment  of  the 
debtor's  wages  or,  in  the  case  of  a  medical  debt,  to  verify  the  existence  of  medical 
insurance. 

Therefore,  writing  to  [insert  name  ofcommttnd],  or  anyone  else  in  the  [17^.  Nmyy! 
Marine  CorpsX  in  an  attempt  to  obtain  assistance  in  collection  of  an  alleged  debt  of 

[insert  rank  /  mime  of  client]  is  a  violation  of  [insert  state  name]  state  law, _ 

Civil  Code _ .  For  this  reason,  your  letter  alleging  indebtedness  of  [insert 

client's  name]  is  returned. 

Additionally,  the  Secretaiy  of  Defense  prohibits  the  command  from  taking  action  on 
allegations  of  indebtedness  unless  the  alleged  creditor  can  show  that  the  disclosure 
requirements  of  15  U.S.C.  §  1601  and  Regulation  Z  have  been  met  and  the  standards 
of  fairness  have  been  applied. 


Sincerely, 


iBl 

ATTORNEY’S  NAME 

Rank,  JAGC,  U.S.  Naval  Reserve 

Legal  Assistance  Officer 


Copy  to: 
Client 
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Command 

Date 


IWamc  and  address  of  attorneyl 


RE:  [inaert  aubgect  matter] 

Dear  Attorn^  [insert  name]: 

I  am  currently  assisting  [insert  rank  /  rate  /  name  ofidient],  U.S.  Navy,  and  his 
wife,  [insert  woife'  name],  in  my  capadiy  as  a  legal  assistance  attorn^.  Please  be 
advi^  that  my  dients  desire  to  satisfy  the  debt  owed  to  [inserf  name  of  creditor] 
and,  to  that  end,  request  that  your  client  accept  a  payment  plan  in  lieu  of  litigation. 

I  respectfully  request  that  you  confer  with  jrour  client  and  inform  me  as  to  whether 
[inserf  name  of  creditor]  would  be  amenable  to  such  an  arrangement.  In  the 
meantime,  please  forward  any  and  all  future  correspondence  on  this  matter  to  my 
attention. 

Thank  you  for  your  antidpated  cooperation.  I  look  forward  to  hearing  from  you  in 
the  near  future. 


Sincerely, 


/s/ 

ATTORNEY'S  NAME 
Rank,  JAGC,  U.S.  Navy 
L^al  Assistance  Officer 


Copy  to: 
Clienf 
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CONSUMER  PROTECTION  POINTS  OF  CONTACT 


Legal  assistance  attorneys  deal  with  complex  consumer  problems  affecting  not  only 
servicemembers  and  family  members,  but  also  the  general  public.  Consumer 
protection  offices  are  very  helpful  in  providing  legal  advice  and  coordination.  The 
following  are  points  of  contact  (up  to  date  as  of  9/1/92). 

Alabama  Assistant  Attorney  General 

Chief,  Consumer  Protection  Division 
Office  of  the  Attorney  General 
State  House,  11  South  Union  St. 

Montgomery,  AL  36130 
(205)  242-7334 


American  Samoa 


Arizona 


Arkansas 


California 


Colorado 


Assistant  Attorney  General 
Office  of  the  Attorney  General 
American  Samoa  Government 
P.O.  Box  7 

Pago  Pago,  AS  96799 
(684)  633-4163 

Office  of  the  Attorney  General 
1275  West  Washington 
Phoenix,  AZ  85007 
(602)  542-3702 

Office  of  the  Attorney  General 
200  Tower  Bldg. 

323  Center  St. 

UttleRock,AR  72201 
(501)  682-7506 

Department  of  Consumer  Affairs 
400  R.  Street,  Suite  1840 
Sacramento,  CA  95814 
(619)  237-7754 

First  Assistant  Attorney  General 
Office  of  the  Attorney  General 
Department  of  Law 
110  16th  St.,  10th  Floor 
Denver,  CO  80202 
(303)  620-4578 
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Connecticut 


Delaware 


District  of  Columbia 


Assistant  Attorney  General 
OHioe  of  the  Attorn^  General 
Antitrust  &  Consumer  Protection  Dept. 

110  Sherman  St. 

Hartford,  CT  06105 
(203)  566-5374 

Deputy  Attorney  General 
Oflioe  of  the  Attorney  General 
Civil  Division 
820  North  French  St. 

\\^lmington,  DE  19801 
(302)  577-2500 

General  C!ounsel 
U.S.  Ofiice  of  Consumer  Affairs 
Premier  Bldg.,  Suite  1003 
1725  I  Street,  NW. 

Washington,  DC  20201 
(202)  634-9610 

Director,  Btu^au  of  Consumer  Protection 
Federal  Trade  Commission 
Bureau  of  Consumer  Protection 
6th  &  Penni^lvania  Ave.,  NW. 

Washington,  DC  20580 
(202)  326-3238 

Counsel  to  the  General  Counsel 
Federal  Trade  (Commission 
Oilice  of  the  General  Counsel 
6th  &  Penn^lvania  Ave.,  NW. 

Washington,  DC  20580 
(202)  326-2464 

Chief,  Office  of  Compliance 

Department  of  Consumer  &  Regulatory  Affairs 

614  H  Street,  NW. 

Washington,  DC  20001 
(202)  727-7140 
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Horida 


Georgia 


Guam 


Hawaii 


Idaho 


niinois 


OfHce  of  the  Attorney  General 
Department  of  Legal  Affairs 
The  Capitol 

Tallahassee,  FL  32399-1050 
(904)  488-9105 

Assistant  Attorney  General 

Business  &  Professional  Regulation  Dept. 

Office  of  the  Attorney  General 

Department  of  Law 

132  State  Judicial  Bldg. 

Atlanta,  GA  30334 
(404)  656-3317 

Deputy  Attorney  General 
Office  of  the  Attorney  General 
Department  of  Law,  Suite  701 
238  Archbishop  F.C.  Flores  St. 

Agana,  GU  96910 
(671)  472-6841 

Supervising  Deputy  Attorney  (jeneral 

Office  of  the  Attorney  General 

Commerce  &  Economic  Development  Division 

Antitrust  Section 

Hale  Auhan  Bldg.,  3rd  Floor 

425  Queen  St. 

Honolulu,  HI  96813 
(808)  586-1186 

Office  of  the  Attorney  General 
State  House 
Boise,  ID  83720 
(208)  334-2400 

Assistant  Attorney  (^neral 
Office  of  the  Attorney  General 
Consumer  Protection  Division 
500  South  Second  St. 

Springfield,  IL  62706 
(217)  782-9011 
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Indiana 


Iowa 


Kansas 


Kentucky 


liouisiana 


Assistant  Attorney  General 
Office  of  the  Attorn^  General 
Consumer  Protection  Division 
State  of  Illinois  Center 
100  West  Randolph  St. 

Chicago,  IL  60601 
(312)  814-3749 

Chief  Counsel 

Office  of  the  Attorney  General 
219  State  House 
Indianapolis,  IN  46204 
(317)  232-6205 

Deputy  Attorn^  General 
Office  of  the  Attorney  General 
Hoover  State  Office  Bldg.,  Second  Floor 
Des  Moines,  lA  50319 
(515)  281-8760 

Deputy  Attorney  General 
Office  of  the  Attorney  General 
Judicial  Center,  Second  Floor 
Topeka,  KS  66612 
(913)  296-3751 

Director  of  Consumer  Protection 
Office  of  the  Attorney  General 
Consumer  Protection  Division 
209  St.  Clair  St. 

Frankfort,  KY  40601 
(504)  564-2200 

Chief,  Consun^r  Protection  Section 
Office  of  the  Attorney  General 
Consumer  Protection  Section 
P.O.  Box  94005 
Baton  Rouge,  LA  70804-9005 
(504)  342-7013 
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Maine 


Maryland 


Massachusetts 


Michigan 


Assistant  Attorney  General 
Oflioe  of  the  Attorney  General 
Consumer  and  Antitrust  Division 
State  House,  Station  #6 
Augusta,  ME  04333 
(207)  289-3661 

Deputy  Attorney  General 

Chief,  Consumer  and  Antitrust  Division 

Office  of  the  Attorney  General 

State  House,  Station  #6 

Augusta,  ME  04333 

(207)  289-3661 

Assistant  Attorney  General 
Chief,  Consumer  Protection  Division 
Office  of  the  Attorney  General 
200  Saint  Paul  Place,  16th  Floor 
Baltimore,  MD  21202-1909 
(301)  576-6557 

Executive  Director 

Consumer  Product  Safety  Commission 
5401  Westbard  Ave. 

Bethesda,  MD  20207 
(301)  492-6550 

Chief,  Consumer  Protection  Division 
Office  of  the  Attorney  General 
131  Tremont  St. 

Boston,  MA  02111 
(617)  727-2200 

Assistant  Attorney  General-In-Charge 
Office  of  the  Attorney  General 
Law  Building 

525  West  Ottawa,  P.O.  Box  30212 
Lansing,  MI  48909 
(517)  335-0855 
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Minnesota 


Mississippi 


BUssouri 


Montana 


N.  Mariana  Islands 


Assistant  Attorn^  General 
Office  of  the  Attorn^  General 
Consumer  Protection  Division 
Suite  1400,  NCL  Tower 
445  Minnesota  St. 

St.  Paul,  MN  55101 
(612)  296-2306 

Assistant  Attorney  General 
Director,  Consumer  Protection  Division 
Office  of  the  Attorn^  General 
P.O.  Box  22947 
Jackson,  MS  39205 
(601)  354-6018 

Assistant  Attorn^  General 
Office  of  the  Attorn^  General 
3100  Broadway,  Suite  609 
Kansas  City,  MO  64111 
(816)  531-4207 

Chief  Counsel 

Office  of  the  Attorney  General 
Public  Protection  Division 
101  High  St.,  P.O.  Box  899 
Jefferson  City,  MO  65102 
(314)  751-3321 

Chief  Legal  Counsel 
Department  of  Commerce 
Consumer  Affairs  Unit 
1424  9th  Ave. 

Helena,  MT  59620-0501 
(406)  444-3553 

Assistant  Attorney  General 

Office  of  the  Attorney  General 

Commonwealth  of  the  Northern  Mariana  Islands 

Saipan,  MP  96950 

(670)  322-4311 
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Nebraska 


Nevada 


New  Hampshire 


New  Jersey 


New  Mexico 


Assistant  Attorn^  General 
Office  of  the  Attorney  General 
Consumer  Protection  Division 
2115  State  Ciq[>itol 
Lincoln,  NE  68509 
(402)  471-2682 

Dq;mty  Attorney  General 
Office  of  the  Attorn^  General 
State  Mailroom  Complex,  Suite  500 
401  South  Third  St. 

Las  Vegas,  NV  89158 
(702)  486-3420 

Senior  Assistant  AttomQr  General 

Chief,  Consumer  Protection  &  Antitrust  Bureau 

Office  of  the  Attorn^  General 

State  House  Annex 

25  Capitol  St. 

Concord,  NH  03301-6397 
(603)  271-3641 

Deputy  Attorn^  General 
Office  of  the  Attorney  General 
Division  of  Law 
1207  Raymond  Blvd.,  5th  Floor 
Newark,  NJ  07102 
(201)  648-4727 

Director,  Division  of  Consumer  Affairs 
Office  of  the  Attorn^  General 
1207  Raymond  Blvd.,  5th  Floor 
Newark,  NJ  07102 
(201)  648-4010 

Assistant  Attorney  General 
Office  of  the  Attorn^  General 
Bataan  Memorial  Bldg. 

Galisteo  St.,  P.O.  Box  1508 
Santa  Fe,NM  87504-1508 
(505)  827-6094 
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New  York 


North  Carolina 


North  Dakota 


Ohio 


Oklahoma 


Oregon 


Assistant  Attorn^  General-In-Charge 
Office  of  the  Attorn^  General 
Bureau  of  Consumer  Fraud 
120  Broadway,  3rd  Floor 
New  York,  NY  10271 
(212)  341-2301 

Director,  Consumer  and  Antitrust 
Office  of  the  Attorney  General 
2  East  Morgan  St.,  P.O.  Box  629 
Raleigh.  NC  27602 
(919)  733-7741 

Director,  Consumer  Fraud  Division 
Office  of  the  Attorney  General 
Consumer  Fraud  /  Antitrust  Division 
State  Ciqpitol,  600  East  Boulevard  Ave. 
Bismarck,  ND  58505 
(701)  224-3404 

Assistant  Attorney  General 
Office  of  the  Attorney  General 
State  Office  Tower,  30  East  Broad  St. 
Columbus,  OH  43266-0410 
(614)  466-8831 

Assistant  Attorn^  General 
Office  of  the  Attorn^  General 
CSonsumer  Protection  Division 
420  West  Main,  Suite  550 
Oklahoma  City,  OK  73102 
(405)  521-4274 

Assistant  Attorney  General 
Attomey-ln-Charge 
Office  of  the  Attorney  General 
Financial  Fraud  Section 
100  Justice  Bldg. 

Salem,  OR  97310 
(503)  378-4732 
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Pemu^vania 


Puerto  Rico 


Rhode  Island 


South  Carolina 


South  Dakota 


Ex.  Deputy  Attorney  General 
Public  Protection  Division 
Office  of  the  Attorney  General 
Strawberry  Square,  14th  Floor 
Harrisburg,  PA  17120 
(717)  787-9716 

Chief  Deputy  Attorney  General 
Bureau  of  Consumer  Protection 
Office  of  the  Attorney  General 
Strawberry  Square,  14th  Floor 
Harrisburg,  PA  17120 
(717)  787-9707 

Assistant  Secretary  of  Justice 
Office  of  Monopolistic  Affairs 
P.O.  Box  192 
San  Juan,  PR  00902 
(809)  722-7857 

Ex.  Dir.  Public  Advocacy  &  Consumer  Protection 
Office  of  the  Attorney  General 
0)nsumer  Protection  Division 
72  Pine  St. 

Providence,  RI  02903 
(401)  274-4400 

Deputy  Attorney  General 
Office  of  the  Attorney  Greneral 
Criminal  Division 
Consumer  Fraud  Section 
P.O.  Box  11549 
Columbia,  SC  29211 
(803)  734-3660 

Assistant  Attorney  General 
Office  of  the  Attorney  General 
500  East  Capitol  St. 

Pierre,  SD  57501-5070 
(605)  773-3215 
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Tennessee 


Texas 


Utah 


Vermont 


^i^rgin  Islands 


Virginia 


Deputy  Attorney  General 

Office  of  the  Consumer  Protection  Division 

450  James  Robertson  Parkway 

Nashville,  TN  37219 

(615)  741-2408 

Office  of  the  Attorney  General 
450  James  Robertson  Parkway 
Nashville,  TN  37243 
(615)  741-1671 

Assistant  Attorney  General 
Office  of  the  Attorney  General 
Consumer  Protection  Division 
Capitol  Station,  P.O.  Box  94095 
Austin,  TX  78711-2548 
(512)  463-2021 

Chief,  Fair  Business  Enforcement 
Office  of  the  Attorney  General 
State  Cs^itol 

Salt  Lake  City,  UT  84114 

(801)  538-1331 

Assistant  Attorney  General 
Office  of  the  Attorney  General 
Consumer  Protection  Section 
Pavilion  Office  Bldg. 

Montpelier,  VT  05602 

(802)  828-3171 

Office  of  the  Attorney  General 
Department  of  Justice 
G.E.R.S.  Complex,  2nd  Floor 
No.  48B-50C  Kronprindsens  Gade 
St.  Thomas,  VI  00802 
(809)  775-5666 

Assistant  Attorn^  General 
Office  of  the  Attorney  General 
Antitrust  and  0)nsumer  Section 
101  North  8th  St.,  5th  Floor 
Richmond,  VA  23219 
(804)  786-2116 
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Washington 


West  >^ginia 


Wisconsin 


Wyoming 
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Assistant  Attorney  General 
Chief,  Consumer  Protection  Division 
Oflice  of  the  Attorney  General 
900  Fourth  Ave.,  Suite  2000 
Seattle,  WA  98164 
(206)  464-6733 

Special  Deputy  Attorney  General 

Ofiioe  of  the  Attorney  General 

Antitrust  and  Consumer  Protection  Division 

812  Quarrier  St.,  5th  Floor 

Charleston,  WV  25301-2617 

(304)  348-8986 

Administrator 

Oflioe  of  the  Attorney  General 
Division  of  Legal  Services 
State  Capitol,  P.O.  Box  7857 
Madison,  WI  53707-7857 
(608)  266-2426 

Assistant  Attorney  General 
Office  of  the  Attorney  General 
123  State  Capitol 
Cheyenne,  WY  82002 
(307)  777-7841 
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BILL  OF  SALE 


Description  of  merchandise: 


For  the  sum  of  [insert  dollar  amount]  and  /  or  any  other  valuable  consideration,  the 
receipt  and  suffidency  of  which  is  hereby  acknowledged,  I  did  sell,  deliver,  and 
transfer  to  [insert  name  of  purchaser],  whose  address  is  [insert  /ull  address  of 

purchaser],  on  the _ day  of _ ,  19 _ ,  all  my  rig^t,  title,  and 

interest  in  and  to  the  above-described  property. 

I  certify  under  penalty  of  peijury  that  I,  as  lawful  owner  of  said  [specify  property], 
have  the  rifi^t  to  sell  same,  that  I  warrant  and  will  defend  the  title  to  the  [spwiflc 
property]  against  the  claims  and  demands  of  all  persons  whomsoever,  and  that  said 
[specify  property]  is  free  from  all  liens  and  encumbrances,  except  those  listed  below. 

lien:  _ 

Lien:  _ 


STATE  OF 
CITY  OF 
COUNTY  OF 


) 

) 

) 


On  this _ day  of _ ,  19 _ ,  before  me  personally  aqppeared 

_ _  known  to  me  to  be  the  personCs)  described  in  and 

who  executed  the  same  as _ free  act  and  deed. 


Notary  Public,  State  of _ 

My  commission  expires:  [insert  date] 
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STANDARD  MILITARY  CLAUSE  FOR  CANCELLATION  OF  LEASE 


Military  tenant:  The  tenant  is  a  member  of  the  U.S.  Armed  Forces  and  may 
terminate  this  lease  on  thirty  (30)  days'  written  notice  to  the  landlord  in  any  of  the 
following  events: 

1.  If  the  tenant  receives  militaiy  ordere  to  transfer  to  a  duty  station,  the  main 
gate  of  which  is  more  than  twenty  (20)  miles  from  the  main  gate  of  his  /  her  former 
duty  station. 

2.  If  the  tenant  receives  military  orders  requiring  him  /  her  to  move  into 
government  quarters  or  the  tenant  voluntarily  moves  into  government  quarters. 

3.  If  the  tenant  retires  or  is  released  from  active  duty. 

4.  K  the  tenant  has  leased  the  property  prior  to  arrival  in  the  area,  and  his  /  her 
orders  are  changed  to  a  different  area  prior  to  occupancy  of  the  property. 

The  written  notice  becomes  effective  thirty  (30)  dajns  after  the  date  of  service  of  notice 
upon  the  landlord,  or  such  time  as  dictated  by  the  military  orders.  If  the  date  of 
written  notice  falls  between  days  on  which  rent  becomes  due,  the  notice  becomes 
effective  on  the  first  day  of  the  next  rental  period,  provided  that  the  tenant  is  liable 
for  the  proportionate  part  of  the  rent  which  would  be  due  but  for  the  termination. 
If  the  tenant  terminates  the  lease  under  this  military  clause,  and  is  in  compliance 
with  all  other  terms  of  the  lease,  the  landlord  will  refund  to  the  tenant,  within 
fourteen  (14)  days  after  the  tenant  vacates,  any  and  all  security  and  /  or  damage 
deposit  held. 


Dated: 

Dated: 

Dated: 

NOTE: 


[insert  date] 


[insert  tenant's  signature] 


[insert  date] 


[insert  temmt's  signtxture] 


[insert  date] 


[insert  landlord's  signature] 


Some  states  have  enacted  a  sample  military  clause.  Local  laws  must  be 
reviewed  to  ensure  the  clause  is  consistent  with  state  law. 
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POWER  OF  ATTORNEY  WORKSHEET 
(Please  read  prior  to  ^ving  a  Power  of  Attorney) 

PUB.  L.  NO.  103-160  —  See  Legal  Assistance  Division,  power  of  attorney  disc 

A.  Powers  of  Attorney  (POA) 

1.  Section  574  of  the  fY-94  Authorization  Act  amends  10  U.S.C.  to  add  the 

following  section  (quoted  in  its  entirety): 

Sec.  1044b.  MILITARY  POWERS  OF  ATTORNEY: 
REQUIREMENT  FOR  RECOGNITION  BY  STATES 

(a)  INSTRUMENTS  TO  BE  GIVEN  LEGAL  EFFECT 
WITHOUT  REGARD  TO  STATE  LAW.  —  A  military 
power  of  attorney  — 

(1)  is  exempt  from  any  requirement  of  form, 
substance,  formality,  or  recording  that  is  provided  for 
powers  of  attorney  under  the  laws  of  a  State;  and 

(2)  shall  be  given  the  same  legal  effect  as  a  power 
of  attorney  prepared  and  executed  in  accordance  vnth  the 
laws  of  the  State  concerned. 

(b)  MILITARY  POWER  OF  ATTORNEY.  —  For 
purposes  of  this  section,  a  military  power  of  attorney  is  any 
general  or  special  power  of  attorney  that  is  notarized  in 
accordance  with  section  1044a  of  this  title  or  other 
applicable  State  or  Federal  law. 

(c)  STATEMENT  TO  BE  INCLUDED.  — 

(1)  Under  regulations  prescribed  by  the  Secretary 
concerned,  each  military  power  of  attorney  shall  contain  a 
statement  that  sets  forth  the  provisions  of  subsection  (a). 

(2)  Paragraph  (1)  shall  not  be  construed  to  make 
inapplicable  the  provisions  of  subsection  (a)  to  a  military 
power  of  attorney  that  does  not  include  a  statement 
described  in  that  paragraph. 
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(d)  STATE  DEFINED.  —  In  this  section,  the  term 
"State"  includes  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  a  possession  of  the 
United  States. 

2.  Discussion.  For  some  years,  a  federal  law  has  been  sou^t  to  bolster  the 
acceptance  of  POA's  prepared  at  legal  assistance  ofllces.  During  Operation  Desert 
Storm,  the  Army,  in  particular,  e]q)erienced  problems  with  rejection  of  POA's 
generated  at  legal  assistance  offices;  as  a  result,  the  legislative  effort  was  renewed. 
What  finally  surfaced  in  the  law  was  a  mixture  of  militaiy  services  and  DOD  input, 
with  considerable  Senate  Armed  Services  Committee  (SASC)  spin.  Important 
features  of  this  law  are  discussed  below: 

a.  The  acceptance  issue.  A  federal  law  purporting  to  mandate  that 
a  POA  be  accepted  by  a  party  in  a  private  business  transaction  could  raise  questions 
about  federal  overreaching;  some  lenders,  for  example,  will  not  transact  a  loan 
without  the  actual  participation  of  and  ingnature  by  the  named  borrower — to  them, 
a  POA-armed  individual  is  simply  not  an  acceptable  substitute.  SASC  staffers 
working  with  DOD  on  this  legislation  recognized  the  federal  intrusion  issue,  and  you 
will  note  that  the  law  does  not  mandate  acceptance  of  a  POA  for  purposes  of 
conducting  any  particular  transaction.  What  the  Congress  was  willing  to  do,  and 
what  the  law  does  require,  is  that  the  military  power  of  attorney  he  accorded  the 
same  legal  effect  as  a  POA  executed  under  the  laws  of  the  Jurisdiction 
concerned.  Notwithstanding  this  technical  legal  distinction,  it  is  hoped  that  some 
portion  of  transactions  that  might  have  been  delayed  by  someone  balking  at  accepting 
a  legal  assistance  generated  POA  will  go  throu^  once  the  "federal  law"  blessing  is 
made  apparent — and,  to  facilitate  that,  a  recitation  of  the  federal  authority  is  to  be 
included  in  the  POA  (see  "preamble"  at  para.  3  below). 

b.  The  exemption  from  state  law  requirements  of  form,  substance. 
recording,  etc.  Whereas  a  federal  law  mandating  acceptance  of  a  POA  in  all  cases 
was  problematic,  what  federal  law  clearly  could  do  was  to  create  a  federal  species  of 
POA  and  then  exempt  it  from  the  pica3rune  requirements  of  state  laws  respecting 
POA's.  The  new  law  does  that.  For  example,  Texas  law  required  that  durable  POA's 
(excepting  health  care  POA's)  be  recorded  with  the  county  clerk;  to  the  metent  that 
requirement  still  exists,  it  is  preempted  by  this  law. 

3.  Action.  Legal  assistance  providers  should  insert  the  preamble  firom 
paragraph  3.b  below  at  the  beginning  of  all  general  and  special  POA's  prepared  for 
legal  assistance  clients. 

a.  Providers  using  the  LA  LAW  Powers  of  Attorney  Program  for 
WordPerfect  can  do  this  easily  by  retrieving  the  general  and  special  POA  shell 
documents  (-GPOA  and  -SPOA)  from  the  C:\POA  directory,  entering  the  preamble 


Naval  Justice  School 
Publication 


42-45 


SJA  Deskbook 
Rev.  3/94 


Part  Vn  -  Legal  Assistance 


at  the  top  of  the  document  between  the  title  and  the  "Know  All  Persons  By  These 
Presents"  line,  and  resaving  the  shell  document  into  the  C;\POA  directoiy.  After 
doing  that,  all  general  and  special  POA's  prepared  using  the  LA  LAW  POA  Program 
will  display  the  new  preamble.  (Note:  A  revised  and  improved  LA  LAW  Powers  of 
Attorney  Program  for  WordPerfect  has  been  distributed;  it  incoiporates  the  preamble 
and  di^lay  it  on  all  POA's  produced.) 

b.  The  preamble  language,  developed  by  the  legal  assistance  chiefs 
of  the  military  services,  follows.  We  suggest  using  some  distinctive  typeface  (bold, 
italics,  ALL  (^APS,  etc.,  see  legal  assistance,  division'  power  of  attorney  disc)  to  set 
it  off  somewhat  from  the  text  of  the  POA: 

PREAMBLE:  this  is  a  MILITARY  POWER  OF 

ATTORNEY  prepared  and  executed  pursuant  to  Title  10, 

United  States  Cl^e,  section  1044b,  by  a  person  authorized 
to  receive  legal  assistance  from  the  military  services. 

Federal  law  exempts  a  MILITARY  POWER  OF 
ATTORNEY  from  any  requirement  of  form,  substance, 
formality,  or  the  law  of  any  state,  commonwealth,  territory, 
district,  or  possession  of  tiie  United  States.  Federal  law 
specifies  that  a  MHJTARY  POWER  OF  ATTORNEY  shall 
be  given  the  same  legal  effect  as  a  power  of  attorney 
prepared  and  executed  in  a(x»rdance  with  the  laws  of  the 
jurisdiction  where  it  is  pr^ented. 

c.  Certain  POA's  also  are  produced  by  DL  Wills  (general  POA  and  durable 
health  care  POA);  legal  assistance  providers  should  check  their  programs  and  edit  the 
preamble  into  the  WordPerfect  document  produced  by  the  DL  Wills  program  (the  new 
disc  supplied  by  OJAG).  If  the  preamble  is  not  automatically  inserted  by  that 
program,  insert  it.  Code  36  has  this  preamble  inserted. 

d.  Please  note  that,  while  the  law  "requires"  that  a  statement  like  the 
preamble  be  included  in  a  militaiy  POA,  the  failure  to  include  such  a  statement  does 
not  defeat  the  protections  accord^  by  the  new  law.  The  real  incentive  to  include  the 
preamble  is  to  conspicuously  parade  the  federal  law  connection,  blessing,  and 
entitlements  of  this  new  and  special  breed  of  POA. 
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POWER  OF  ATTORNEY  NOTES 


1.  A  General  Power  of  Attorney  (POA)  authorizes  the  agent  to  act  with  respect 
to  any  matter  (i.e.,  do  an}rthing  that  the  giver  of  the  power  could  do  personally).  A 
Special  Power  of  Attorney  authorizes  the  agent  to  perform  one  or  more  apecified  acts 
(e.g.,  sell  a  house,  cash  a  check). 

2.  Servioemembers  should  grant  no  greater  power  than  is  absolutely  necessaiy. 
In  addition,  the  agent  should  be  someone  in  whom  the  member  has  absolute  trust 
and  confidence.  The  agent  may  intentionally  or  negligently  misuse  the  power.  If 
marital  discord  exists,  a  General  POA  should  not  be  given  to  the  spouse. 

3.  Determine  what  the  member  seeking  a  POA  wants  to  accomplish.  Is  there 
something  spedfic  the  member  wants  the  agent  to  do?  If  so,  does  the  member  reaUy 
need  a  POA  to  accomplish  this  goal?  If  so,  give  the  member  a  Special  POA, 
particularly  for  real  estate  matters  and  household  goods  shipment  arrangements. 

4.  How  long  a  period  is  necessaiy  to  accomplish  the  task,  allowing  for  Murphy's 
Law?  Some  states  have  duration  limits.  The  period  should  be  limited  to  that 
reasonably  necessaiy  because  POA's  are  difficult  to  revoke.  A  POA  is  not  effectively 
revoked  so  long  as  a  third  party  could  be  misled.  Unless  durable,  the  termination 
date  cannot  exceed  twelve  months  from  the  day  the  POA  is  executed.  The  attomey- 
in-fact  should  only  carry  the  POA  when  actually  needed.  The  POA  should  be 
physically  destroy^  when  no  longer  needed. 

5.  Third  parties  need  not  accept  a  POA  The  member  should  take  the  POA  to  the 
bank  or  other  intended  recipient  and  find  out  if  they  will  accept  it  before  deploying. 
The  Department  of  Motor  Vehicles  may  require  that  the  vehicle  identification  number 
be  on  a  POA  when  used  in  their  transactions.  Real  estate  POA's  require  at  least  two 
witnesses  to  the  grantor's  signature  and  a  legal  description  of  the  property.  The  POA 
cannot  be  used  to  sign  a  will  or  other  documents  which  require  the  principal's  sworn 
oath  (e.g.,  waiver  of  Town  Tax  Affidavits). 

6.  A  POA  may  become  invalid  if  the  grantor  becomes  disabled  or  incompetent. 
To  prevent  this  from  occurring,  a  durable  clause  can  be  included.  Durable  POA's 
should  only  be  recommended  after  careful  consideration  has  been  given  to  the 
drcumstances.  POA's  become  invalid  upon  the  grantor's  death. 
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SAMPLE  REVOCATION  OF  POWER  OF  ATTORNEY 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I.  [inaert  fiiU  name], 

A  LEGAL  RESIDENT  OF  THE  STATE  of _ _  do  hereby  absolutely 

revoke,  cancel,  countermand,  annul,  and  make  void  a  certain  general  /  special  power 

of  attorney  dated  the _ day  of _ ,  19 ,  heretofore  executed  by  me, 

wherein  I  did  i^point  [ineeri  name  of  iqtpoifUee]  my  attorn^  for  the  purposes  in 
said  power  set  forth. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and  seal  this 
_ day  of _ 19 _ . 


ACKNOWLEDGEMENT 

I,  [insert  name  of  judge  advocate],  the  undersigned  ofiicmr,  do  hereby 

certify  that,  on  this _ day  of _ ,  19 _ ,  before  me  personally  sgppeared 

[insert  fitll  name  of  servicememher],  whose  home  address  is  [insert  fitU,  l^al 
address],  who  is  known  to  me  to  be  the  identical  person  who  is  described  herein, 
whose  name  is  subscribed  to,  and  who  signed  and  executed  the  foregoing  instrument, 
and  having  first  made  known  the  contents  thereof,  personally  acknowledged  to  me 
that  it  was  signed  and  sealed  the  same  on  the  date  it  bears  as  the  true,  free,  and 
voluntary  act  and  deed,  for  uses,  purposes,  and  considerations  therein  set  forth. 


laL _ 

Judge  Advocate 

Navy  /  Marine  Corps  Base 

City,  state,  zip  code 
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CHAPTER  FORTY-THREE 
ENLISTED  ADMINISTRATIVE  SEPARATIONS 


4301  PRIBIARy  REFERENCES 

A.  DODINST1332.14,  Subj:  ENUSTED  ADMINISTRATIVE 
SEPARATIONS 

B.  SECNAVINST  1910.4,  Subj:  ENLISTED  ADMINISTRATIVE 
SEPARATIONS 

C.  SECNAVINST  1910.1,  Subj:  ADMINISTRATIVE  SEPARATION 
PROCEDURES 

D.  SECNAVINST  1050.1,  Sulg:  LEAVE  FOR  MEMBERS  AWAITING 
REVIEW  OF  PUNITIVE  OR  ADMINISTRATIVE  SEPARATION 

E.  SECNAVINST  5300.28,  Subj:  MILITARY  ALCOHOL  AND  DRUG 
ABUSE  PREVENTION  AND  CONTROL 

F.  SECNAVINST  1730.8,  Subj:  ACCOMMODATION  OF  RELIGIOUS 
PRACTICES 

G.  SECNAVINST  5300,26,  Sulg:  DEPARTMENT  OF  THE  NAVY  POLICY 
ON  SEXUAL  HARASSMENT 

H.  SECNAVINST  1752.3,  Sulg:  FAMILY  ADVOCACY  PROGRAM 

I.  DOD  DIR  6490.1,  Suly:  MENTAL  HEALTH  COUNSELING  (14  Sep  93) 

J.  Navy 

1.  MILPERSMAN,  ch.  36 

2.  OPNAVINST  5350.4,  Subj:  ALCOHOL  AND  DRUG  ABUSE 
PREVENTION  AND  CONTROL 

3.  OPNAVINST  5370.2,  Suly:  NAVY  FRATERNIZATION  POUCY 

4.  BUPERSINST  1001.39,  Suly:  ADMINISTRATIVE 
PROCEDURES  FOR  NAVAL  RESERVISTS  ON  INACTIVE  DUTY 
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B 


Beat  advice:  If  any  doubt,  call  separation  authority 

—  SUPERS:  DSN  224-8245  /  8266  oonunerdal  (703)  614-8245 
Status  of  unfavorable  s^aration  cases  (Pers-832): 

224-8245  /  8266  /  8222  /  8246 
—  Advice  (Pers-83):  224-8269  /  8192  /  8191 

Favorable  animations  (Pers-254E):  224-1285  /  1286 
Medical  /  limited  duty  branch  (including  ph3nsical  disability) 
(Pers-275):  224-1412  /  4205 

Conscientious  olgectors  (Pers-254E):  224-1285  /  1286 
—  CHNAVRES  SJA  DSN  948-5303  /  commercial  (508)  363-5303 
Family  Advocacy:  224-5892 

Reservists  on  Inactive  Duty  (Per8-913):  288-8658  /  commercial 
(202)  433-8658 

K.  Marines 

1.  MARCORSEPMAN,  chs.  1  and  6 

2.  MCO  P5300.12,  Alcohol  and  Drug  Abuse  Prevention  and  Control 

3.  MCO  1740.13,  Establishment  of  Child  Care  Plans  for  Dual- 
Service  Parents  and  Sin^e  Parents  with  Custody  of  their 
Children 


Beat  advice: 

—  '  GCM  Authority  SJA  for  CMC:  DSN  224-4250  /  4197 
Disability  /  medical:  224-2091 
Reserves:  224-9100 

MMSR  (Separation  and  Retirement):  224-1735  /  1737  / 
1288/3288 

L.  mV  and  AIDS  Policy 

1.  Reference 

—  SECNAVINST  5300.30,  Subj:  MANAGEMENT  OF 
HUMAN  IMMUNODEHCIENCY  VIRUS-1  (HIV-1) 
INFECTION  IN  THE  NAVY  AND  MARINE  CORPS 

2.  PoUcy  (Pers-203C)  —  DSN  224-5562  /  5552 

3.  Marines  CMC  (MHH)  —  DSN  226-1174 

commercial:  703-696-1174  (Drug,  Alcohol,  and  Health  Affairs) 

4.  Penalties  —  10  U.S.C.  §  1002 
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M.  Disability  retirement 

1.  SECNAVINST  1850.4,  Sulg:  DEPARTMENT  OF  THE  NAVY 
DISABIUTY  EVALUATION 

2.  MILPERSMAN,  arts.  3860340  -  3860400 

3.  MARCORSEPMAN,  ch.  8 

4.  COMDTINST  M1850.2.  CG  PERSMAN,  CH-17 

N.  Retirement  /  separation 

1.  SECNAVINST  1811.3,  Subj:  VOLUNTARY  RETIRE14ENT  AND 
TRANSFER  TO  THE  FLEET  RESERVE  OFMEblBERS  OFTHE 
NAVY  AND  MARINE  CORPS  SERVING  ON  ACTIVE  DUTY 

2.  SECNAVINST  1420.1,  Sulg:  PROMOTION  AND  SELECTIVE 
EARLY  RETIREMENT  OF  COMMISSIONED  OFFICERS  ON 
THE  ACnVE-DUTY  LISTS  OF  THE  NAVY  AND  B4ARINE 
CORPS 

3.  SECNAVINST  1900.7,  Subj:  SEPARATION  PAY  FOR 

INVOLUNTARY  SEPARATION  FROM  ACTIVE  DUTY 

4.  MILPERSMAN,  arts.  3860100  -  3860600 

5.  MARCORSEPMAN,  dis.  2>5 


4302  TYPES  OF  ADMINISTRATIVE  SEPARATIONS 

There  are  two  types  of  separations  given  in  the  armed  forces  to  enlisted 
servioemembers:  punitive  ^scharges  and  administrative  separations.  Enlisted 
personnel  may  be  administratively  separated  with  a  characterization  of  service  or 
description  of  separation  (uncharactmized)  as  warranted  by  the  facts  of  the  particular 
case.  Characterized  separations  are  either  honorable,  general  (undmr  honorable 
conditions),  or  under  other  than  honorable  conditions  (OTH).  Uncharacterized 
separations  include  the  Entry  Level  Separation  (ELS)  and  the  Order  of  Release 
(OOR). 

A.  Honorable.  This  separation  is  with  honor  and  is  8q[)pit9riate  when  the 
quality  of  the  member’s  service  has  met  the  standards  of  acc^table  conduct  and 
performance  of  duty  or  is  otherwise  so  meritorious  that  any  other  characterization 
would  be  clearly  inappropriate. 

1.  Naw.  To  qualify  for  an  honorable  discharge,  a  sailor  must  have 
a  minimum  final  av^age  for  the  current  enlistment  in  performance  and  conduct 
marks  of  2.8  and  a  minimum  average  in  personal  behavior  of  3.0.  A  member  whose 
marks  do  not  otherwise  qualify  may  nevertheless  receive  an  honorable  separation  if 
he  /  she  was  awarded  certain  personal  decorations  (e.g..  Medal  of  Honor,  Combat 
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Action  Ribbon)  during  the  period  of  service  or  prior  service.  MILPERSMAN,  art. 
3610300.3a. 


2.  Marine  Corps.  Marines  in  paygrade  E-4  and  below  having  overall 
conduct  marks  for  the  current  enlistment  averaging  4.0  and  proficiency  marks 
averaging  3.0  are  prima  fade  qualifications.  The  Marine  Coips  places  great  weight 
on  the  GO'S  recommendation  of  appropriate  characterization.  For  paygrades  E-5  and 
above,  an  honorable  discharge  is  automatic  unless  unusual  circumstances  warrant 
other  characterization  and  such  characterization  is  approved  by  the  GCM  authority 
or  higher.  MARCORSEPMAN,  paras.  1004.3a,  6107,  6305,  and  Table  1-1. 

B.  General  (under  honorable  conditions).  This  type  of  separation  is  issued 
to  servicemembers  whose  militaiy  record  is  satisfactory,  but  less  than  that  required 
for  an  honorable  discharge.  It  is  a  separation  under  honorable  conditions  and  entitles 
the  individual  to  most  veterans*  benefits;  however,  the  member  will  not  normally  be 
allowed  to  reenlist.  Conduct  in  the  dvilian  community  of  a  member  of  a  Reserve 
component  who  is  not  on  active  duty  may  form  the  basis  for  a  characterization  as 
general  under  honorable  conditions  if  such  conduct  has  an  adverse  impact  on  the 
overall  effectiveness  of  the  naval  service,  induding  military  morale  and  efiidency. 
MILPERSMAN,  arts.  3610300.3b,  3610300.4c;  MARCORSEPMAN,  paras.  1004.3b, 
6107,  6305. 

C.  Under  other  than  honorable  conditions  (QTH).  This  characterization  is 
appropriate  when  the  reason  for  separation  is  based  upon  a  pattern  of  adverse 
behavior  or  one  or  more  acts  that  constitute  a  significant  departure  from  the  conduct 
expected  from  members  of  the  naval  service.  Conduct  in  Uie  dvilian  community  of 
a  member  of  a  Reserve  component  who  is  not  on  active  duty  may  form  the  basis  for 
characterization  imder  other  than  honorable  conditions  only  if  such  conduct  directly 
affects  the  performance  of  military  duties.  MILPERSMAN,  arts.  3610300.3c, 
3610300.4c;  MARCORSEPMAN,  paras.  1004.3c,  6107,  6305. 

D.  Entry  Level  Separation  (ELS).  A  member  in  an  entry  level  status 
(generally,  the  first  180  days  on  active  duty)  will  ordinarily  be  separated  with  an 
ELS.  A  member  in  an  entry  level  status  may  also  be  separated  with  an  OTH  if  the 
facts  of  the  case  warrant  (e.g.,  separation  for  commission  of  a  serious  offense).  By  the 
same  token,  a  member  in  entry  level  status  is  not  preduded  firom  receiving  an 
honorable  discharge  when  dearly  warranted  by  unusual  drcumstances  and  iq)proved 
on  a  case-by-case  basis  by  SECNAV.  MILPERSMAN,  art.  3610300.5a; 
MARCORSEPMAN,  para.  6205. 

E.  Order  of  Release  (OOR).  A  member  whose  enlistment  or  induction  is 
void  will  be  separated  with  an  OOR  from  custody  and  control  of  the  Navy  or  Marine 
Corps.  For  example,  a  member  would  receive  this  type  of  uncharacterized  separation 
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if  the  member  was  under  age  17  when  processed  for  a  minority  separation. 
MILPERSMAN,  art.  3610300.5b;  MARCORSEPMAN,  para.  6107.3b. 


4303  COUNSEUMG 

In  some  cases,  members  must  be  counseled  concerning  Uieir  behavior 
before  they  may  be  processed  for  separation.  Counseling  is  intended  to  give  the 
member  an  opportunity  to  improve  by  identifying  specific,  undesirable  behaviors 
which  the  member  has  the  ability  to  alter  or  cease.  The  counseling  warning  is  a 
commitment  to  the  member  that  potential  for  further  service  exists  and  correction  of 
identified  deficiencies  will  result  in  continuation  on  active  duty.  Once  counseled,  the 
member  may  not  be  processed  for  separation  without  first  violating  the  counseling 
warning.  Counseling  must  be  documented  in  the  service  record  of  the  member;  only 
one  entry  is  required.  If  more  than  one  entry  is  made,  the  last  entry  sq)plies  (i.e.,  it 
must  be  violate  prior  to  initiating  administrative  separation  processing). 

A.  For  Navy  personnel,  the  counseling  is  documented  by  a  NAVPERS 
1070/613  Administrative  Remarks  (page  13)  entry  form.  The  counseling  must  be 
accomplished  by  the  member's  parent  command  (i.e.,  the  member's  command  when 
separation  processing  begins)  and  must  be  made  during  the  member's  current 
enlistment.  For  Marine  Coips  personnel,  the  counseling  is  documented  by  a  page  11 
entry.  The  counseling  requirement  can  be  accomplished  at  any  command  to  which 
the  Marine  was  assigned  during  the  current  enlistment.  MILPERSMAN,  art. 
3610260.5;  MARCORSEPMAN,  para.  6105. 

B.  Counseling  and  rehabilitation  efforts  are  required  before  the  initiation 
of  separation  processing  for  the  following:  convenience  of  the  government  due  to 
parenthood,  personality  disorder  and  obesity;  entry  level  performance  and  conduct; 
weight  control  failure;  unsatisfactoiy  performance;  and  misconduct  due  to  minor 
disciplinary  infractions  or  misconduct  due  to  pattern  of  misconduct.  Sample 
counseling  entries  appear  at  the  end  of  this  chapter  at  appendix  A. 

C.  The  command's  counseling  efforts  must  be  documented  in  the  member's 
service  record  and  must  include  the  following  information: 

1.  Written  notification  concerning  deficiencies  or  impairments  (the 
counseling  warning  given  to  the  member  must  clearly  inform  the  member  of  what  is 
undesirable); 

2.  specific  recommendations  for  corrective  action,  indicating  any 
assistance  that  is  available  to  the  member; 
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3.  comprehensive  explanation  of  the  consequences  of  failure  to 
undertake  successfully  the  recommended  corrective  action; 

4.  reasonable  opportunity  for  the  member  to  undertake  the 
recommended  corrective  action;  and 

5.  the  counseling  warning  must  be  dated  and  signed  by  the  member. 
If  the  member  refuses  to  sign,  a  notation  to  that  effect  is  to  be  made  on  the 
counseling  form  and  is  then  signed  and  dated  by  an  officer. 


4304  BOAKD  RIGHTS 

The  discussion  of  the  specific  bases  for  separation  below  will  refer  to  the 
method  of  processing:  either  notification  procedure  or  administrative  board 
procedure.  In  that  connection,  bear  in  mind  that  members  have  a  ri£^t  to  an 
administrative  board  only  if: 

A.  The  member  has  more  than  six  years'  total  active  and  Reserve  service; 

B.  the  command  seeks  to  separate  the  member  with  an  OTH;  or 

C.  the  member  is  being  administratively  processed  for  homosexuality. 


4305  BASES  FOR  SEPARATING  ENLISTED  PERSONNEL 

This  section  describes  the  various  bases  for  administrative  separation 
with  the  emphasis  on  those  firequently  encountered  by  the  SJA.  In  most  cases,  the 
paragraph  will  indicate  the  characterizations  available  for  the  particular  basis, 
whether  coimseling  is  required,  and  the  applicable  separation  procedure  (notification 
or  administrative  board). 

A.  Expiration  of  enlistment  or  fiilfillment  of  service  obligation.  The  member 
receives  an  honorable,  general,  or  ELS.  MILPERSMAN,  art.  3620150; 
MARCORSEPMAN,  para.  1005. 

B.  Selected  change  in  service  obligation.  This  basis  is  used  for  general 
demobilization,  reduction  in  strength,  and  other  "early-outs."  The  member  receives 
an  honorable,  general,  or  ELS.  MILPERSMAN,  art.  3620100;  MARCORSEPMAN, 
para.  6202. 
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C.  Convenience  of  the  y)vemment.  The  notification  procedure  is  used, 
resulting  in  an  honorable,  general,  or  ELS.  Convenience  of  the  government 
separations  are  Voluntary"  and  "involuntaiy."  Voluntaiy  separations  are  requested 
by  the  member;  involimtaiy  separations  are  initiated  by  tiie  CO.  The  bases  in 
subparagraphs  1  through  5  below  are  voluntary.  If  the  basis  is  voluntary,  counseling 
is  not  required. 

1.  Dependency  or  hardship.  Some  memberswill  encounter  hardships 
while  on  active  duty  that  are  not  normally  encountered  by  naval  personnel.  The 
member  who  faces  ^ese  difficulties  may  request  a  separation  if  th^  can  show  the 
following: 

a.  Genuine  dQ>enden(y  or  undue  hardship; 

b.  the  hardship  affects  the  member's  immediate  family; 

c.  the  hardship  is  not  temporary  in  nature; 

d.  the  hardship  arose  or  has  been  aggravated  since  the 
member's  entry  into  service; 

e.  every  reasonable  effort  has  been  made  to  eliminate  the 

hardship; 

f.  that  no  other  means  are  available;  and 

g.  a  discharge  will  in  fact  alleviate  the  hardship. 
MILPERSMAN,  art.  3620210;  MARCORSEPMAN,  para.  6407. 

[The  Mtuine  Corps  provides  for  a  three-member  advisory  board  to  he 
convened  by  the  officer  exercising  special  court-martial  jurisdiction— or 
a  higher  authority-^  hear  the  member's  case  if  the  circumstances  of  the 
case  warrant  such  review  in  order  to  study  and  evaluate  the  case  and 
make  recommendations.] 

2.  Pregnancy  or  childbirth.  This  is  initiated  upon  written  request 
by  the  female  servicemember.  Upon  medical  officer  certification  of  pregnancy. 
Marines  are  required  to  notify  their  CO's  of  their  desire  for  separation  or  continuation 
of  service;  if  they  do  not,  the  Marine's  case  is  evaluated  for  disposition.  The  request 
may  be  denied  in  the  best  interest  of  the  naval  service  if,  for  example,  the  member 
is  serving  in  a  critical  rate,  has  received  special  compensation  during  tiie  current 
enlistment,  has  not  completed  obligated  service  incur^,  or  has  executed  orders  in 
a  known  pregnancy  status.  MILPERSMAN,  art.  3620220;  MARCORSEPMAN,  para. 
6408. 
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3.  Conscientious  objection.  Persons  who  by  reason  of  religious 
training  or  belief  have  a  firm,  fixed,  and  sincere  objection  to  participate  in  war  in  any 
form  or  the  bearing  of  arms  may  claim  conscientious  objector  status.  MILPERSMAN, 
arts.  3620200.1e,  1860120;  MARCORSEPMAN,  para.  6409;  MCO  1306.16. 

4.  Surviving  family  member.  MILPERSMAN,  art.  3620240; 
MARCORSEPMAN,  para.  6410;  MCO  1300.8. 

5.  Aben.  This  is  a  voluntary  request  initiated  upon  the  written 
request  of  the  servicemember  who  is  neither  a  natural  bom  nor  a  naturalized  citizen 
of  the  United  States  and  no  longer  wishes  to  serve  in  the  U.S.  Navy.  The  request 
may  be  denied  in  the  best  interest  of  the  naval  service  if,  for  example,  the  member 
is  serving  in  a  critical  rate,  has  received  special  compensation  during  the  current 
enlistment,  or  has  not  completed  obligated  service.  MILPERSMAN,  art.  3620200.  Ih, 
3620250.  The  Marine  Corps  has  no  such  basis  for  separation. 

6.  Nondisabilitv  physical  or  mental  conditions.  These  are 
involuntaiy  separations  resulting  in  honorable,  general,  or  ELS  separations.  Physical 
conditions  which  may  warrant  separation  include  motion  /  air  sickness,  enuresis 
(bed-wetting),  sonmambulism  (sleepwalking,  and  allergies.  The  Navy  and  Marine 
Corps  process  these  cases  only  when  the  condition  has  been  confirmed  by  a  medical 
officer  and  interferes  with  a  member's  performance  of  duty  or  poses  a  threat  to  his  / 
her  safety  or  well-being  and  may  further  render  a  member  incompatible  with  further 
service.  MILPERSMAN,  art.  3620200.1g;  MARCORSEPMAN,  para.  6203.2. 

7.  Personality  disorder.  Separation  processing  is  discretionary  with 
the  member's  CO,  provided  a  two-part  test  is  satisfied.  First,  a  psychiatrist  or 
psychologist  must  ^agnose  the  member  as  having  a  personality  ^sorder  which 
renders  them  incapable  of  serving  adequately.  The  member  must  then  be  counseled. 
Factors  showing  the  interference  with  performance  of  duty  must  be  documented.  (For 
members  who  are  a  danger  to  themselves  or  others,  however,  counseling  is  not 
reqiiired  before  separation  processing.)  The  member  may  be  processed  for  separation 
after  violating  the  counseling  warning  by  documented  conduct  which  interferes  with 
the  member's  performance  of  duty  or  indicates  a  failure  to  take  corrective  action  after 
a  reasonable  time.  The  member's  personality  disorder  does  not  shield  him  /  her  from 
dual  processing  for  any  misconduct.  Separation  under  this  basis  is  not  appropriate 
where  any  other  basis  applies.  Also,  ensure  the  visit  for  the  mental  health  evaluation 
complies  with  the  service  requirements  of  DOD  Directive  6490.1  (14  Sep  1993). 
MILPERSMAN,  arts.  3620200.  Ig,  3620200.4,  3620225;  MARCORSEPMAN,  para. 
6203.3. 


8.  Parenthood.  When,  as  a  result  of  parental  duties,  a  member  is 
unable  to  perform  official  duties  satisfactorily  or  is  unavailable  for  worldwide 
assignment,  the  member  may  be  involuntarily  separated  under  this  basis. 
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Counseling  is  required.  Per  MILPERSMAN,  art.  3810190,  and  MCO  1740.13, 
military  parents,  sini^e  or  married,  must  provide  a  plan  for  dependent  care 
arrangements.  Navy  members  must  complete  an  OPNAV  Form  1740/1  which  is 
maintained  in  the  service  record.  Marines  provide  a  power  of  attorney  for  the 
alternate  caretaker.  After  counseling,  a  CO  may  give  a  parent  iqp  to  60  days  to 
present  an  adequate  plan.  Noncompliance  requires  processing  for  parenthood. 
MILPERSMAN,  arts.  3620200.1b,  3620200.4,  and  3620215;  MARCORSEPMAN,para. 
6203.1. 

D.  Weight  control  failure 

1.  Navy  members  may  be  separated  when  they  fail  to  achieve 
prescribed  ph3r8ical  readiness  standards  outlined  in  OPNAVINST  6110.1; 
MILPERSMAN,  art.  3420440;  and  NAVADMIN  071/93  (29  Apr  93).  Members  who 
fail  any  three  of  the  official  biannual  physical  readiness  tests  (PRT)  in  any  four-year 
period  must  be  processed.  A  failure  occurs  when  a  member  either  fails  the  PRT  or 
is  determined  to  be  outside  of  the  weight  control  standards.  Medical  documentation 
of  obesity  is  not  required.  Official  measurements  of  the  PRT  coordinator  are  used  to 
determine  if  the  members  are  within  the  standards.  MILPERSMAN,  art.  3620260. 

2.  Marines  may  be  separated  for  failing  to  conform  to  Marine  Corps 
wei^t  control  standards.  There  are  four  types  of  separations  available  to  Marines 
in  this  category: 


a.  Marines  determined  to  be  obese  due  to  a  pathological 
disorder,  which  is  not  a  physical  or  mental  disability,  will  be  separated  for  obesity; 

b.  Marines  who  demonstrate  some  effort  to  conform  to  wei^t 
control  standards,  yet  fail  to  conform,  will  be  separated  for  wei^t  control  failure; 

c.  Marines  who  exert  little  or  no  effort  to  conform  to  weifi^t 
control  standards  will  be  processed  for  unsatisfactory  performance;  and 

d.  Marines  who  refuse  to  comply  with  orders  or  directives  to 
follow  their  command  assistance  program  may  be  separated  for  misconduct  due  to 
violations  of  direct  or  general  orders.  ALMAR  57-93;  MCO  6100.10; 
MARCORSEPMAN,  paras.  6203.2a(l)  and  6206.1. 

E.  Disability.  A  member  may  be  separated  for  disability  per  the  Disobi/tty 
Evaluation  Manual,  SECNAVINST  1850.4  and  SECNAVINST  1770.3  (for  reservists). 
A  medical  board  must  determine  that  a  member  is  unable  to  perform  the  duties  of 
his  /  her  rate  in  such  a  manner  as  to  fulfill  reasonably  the  purpose  of  his  /  her 
employment  on  active  duty.  The  member  will  receive  an  honorable,  general,  or  ELS. 
MILPERSMAN,  art.  3620270;  MARCORSEPMAN,  ch.  8. 
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F.  Defective  enlistment  and  induction 

1.  Minority.  A  member  may  be  separated  for  enlisting  without 
proper  parental  consent  prior  to  reaching  the  age  of  m^ority  (18).  The  type  of 
uncharacterized  separation  is  governed  by  the  member's  age  when  separation 
processing  is  commenced  /  completed.  K  the  member  is  imder  age  17  when  the  defect 
is  discovered,  the  enlistment  is  void  and  the  member  will  be  separated  with  an  OOR. 
If  the  member  is  age  17,  the  member  will  be  separated  with  an  ELS  only  if  the 
member's  parent  or  guardian  so  requests  within  90  days  of  the  member's  enlistment. 
If  the  member  reaches  age  18  before  the  defect  is  discovered,  separation  is  not 
warranted;  the  member  has  effected  a  constructive  enlistment.  MILPERSMAN,  art. 
3620285;  MARCORSEPMAN,  para.  6204.1. 

2.  Erroneous  enlistment.  A  member  may  be  separated  for  erroneous 
enlistment  if  the  enlistment  would  not  have  occurred  had  certain  facts  been  known 
and  there  was  no  fraudulent  conduct  on  the  part  of  the  member,  and  the  defect  is 
unchanged  in  material  respects.  Notification  procedures  are  used  and  the  member 
may  receive  an  honorable,  ELS,  or  OOR.  MILPERSMAN,  art.  3620280; 
MARCORSEPMAN,  para.  6204.2. 

3.  Fraudulent  entry  into  naval  service.  MILPERSMAN,  art. 
3630100;  MARCORSEPMAN,  para.  6204.3. 

a.  A  member  may  be  separated  for  fraudulent  entry  for  any 
knowingly  false  representation  or  deliberate  concealment  pertaining  to  a  qualification 
of  military  service.  The  misrepresentation  need  not  relate  to  a  matter  which  would 
bar  enlistment;  the  fraud  is  material  if  a  weaver  would  have  been  necessaiy  haul  the 
matter  been  disclosed.  If  the  false  representation  of  a  Navy  member  relates  solely 
to  age,  process  for  minority. 

b.  Depending  on  the  drcumstances,  the  member  may  be 
separated  with  an  honorable,  generad,  OTH,  ELS,  or  OOR.  Notification  procedures 
are  used  unless  the  member  is  entitled  to  a  boaurd  (i.e.,  an  OTH  is  sought  for 
concealing  a  discharge  from  another  service  which  wais  not  honorable,  or  the 
misrepresentation  includes  preservice  homosexuadity).  Processing  is  unnecessary 
where  the  CO  opts  to  retain  and  the  defect  is  no  longer  present,  or  the  defect  is 
wauvable  amd  the  wauver  is  obtauned  from  the  Chief  of  Naval  Personnel 
(CHNAVPERS)  or  Commandant  of  the  Marine  Corps  (CMC),  as  appropriate. 
Processing  is  mauidatory  where  the  conduct  concealed,  if  done  on  active  duty,  could 
subject  a  member  to  am  OTH  separation.  MILPERSMAN,  art.  3630100; 
MARCORSEPMAN,  para.  6204.3. 
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5.  Other  defective  gwliatment.  MILPERSMAN,  art.  3620283; 
MARCORSEPMAN,  para.  6402.  A  member  may  be  separated  on  this  basis  with  an 
honorable,  ELS,  or  OOR  if: 

a.  The  member  was  induced  to  enlist  or  reenlist  for  a  program 
for  which  the  member  was  not  qualified  as  the  result  of  a  material  misrepresentation 
by  recruiting  personnel  upon  which  the  member  reasonably  relied; 

b.  the  member  recdved  a  written  enlistment  commitment  firann 
recruiters  which  cannot  be  fulfilled;  or 

c.  the  enlistment  was  involimtaiy. 

G.  Entry  level  performance  and  conduct.  Members  in  an  entry  level  status 
(generally  the  first  180  days)  may  be  separated  under  this  basis  if  th^  are 
unqualified  for  further  military  service  by  reason  of  unsatisfactory  performance  or 
conduct,  or  both,  as  evidenced  by  incapability,  lack  of  reasonable  effort,  failure  to 
adapt  to  the  naval  environment,  or  minor  disciplinary  infractions.  Counseling  is 
required.  Notification  procedures  are  used  and  the  member  will  receive  an  ELS. 
This  is  not  the  exclusive  means  for  separating  members  in  an  entry  level  status,  but 
this  basis  wiU  be  used  where  "unsatisfactory  performance"  or  "minor  discq>linary 
infiractions"  would  be  the  sq)propriate  basis  for  separation  of  members  with  more  than 
six  months  on  active  duty.  MILPERSMAN,  art.  3630200;  MARCORSEPMAN,  para. 
6205. 


H.  Unsatisfactory  performance.  MILPERSMAN,  art.  3630300; 
MARCORSEPMAN,  para.  6206.  Members  separated  under  this  basis  receive  an 
honorable  or  general  discharge.  Counseling  is  required.  Unsatisfactory  performance 
is  not  demonstrated  by  disciplinary  infractions;  cases  involving  only  disciplinary 
infractions  should  be  proceed  under  misconduct.  The  Marine  Corps  includes 
unsanitary  habits  and  failure  to  conform  to  weight  standards  (nonpathological)  as 
examples  of  unsatisfactory  performance.  Members  may  be  separated  for 
unsatisfactory  performance  if: 

1.  Their  performance  of  assigned  tasks  and  duties  does  not 
contribute  to  unit  readiness  and  /  or  mission  accomplishment  as  documented  in 
service  records;  or 

2.  they  have  failed  to  maintain  required  proficiency  in  rate  as 
demonstrated  by: 


a.  Below-average  evaluations  (Marine  Corps);  or 
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b.  one  or  more  unlisted  perfonnanoe  evaluations,  either  regular 
or  special,  with  unsatisfactory  marks  for  professional  factors  of  2.6  or  below  in  either 
military  or  rating  knowledge  and  performance,  or  with  overall  evaluation  of  2.6  or 
below.  A  NAVPEKS  1070/613,  administrative  remarks  (page  13)  counseling  and 
warning  (see  MHPERSMAN,  ait.  3610260.5)  must  have  been  issued  by  the  parent 
command  prior  to  the  latest  qualifying  enlisted  evaluation,  and  must  address  the 
specific  unsatisfactory  performance. 

I.  Homosexual  conduct  MHPERSMAN,  art.  3630400;  MARCXlRSEI^dAN, 
para.  6207.  A  member  may  be  administratively  separated  firom  the  naval  service  on 
the  basis  of  homosexual  conduct  or  statements.  Commanders  who  receive  iqiparently 
reliable  information  indicating  that  a  member  of  the  unit  has  committed  homosexual 
conduct  shall  inquire  thoroug^y  into  the  matter  to  determine  all  the  facts  and 
circumstances  of  the  case. 


1.  Administrative  discharge  processing  must  be  initiated  if  the 
commander  has  probable  cause  to  believe: 

a.  The  member  has  committed,  attempted,  or  solicited  a 

homosexual  act; 

b.  the  member  credibly  admits  being  a  homosexual;  or 

c.  the  member  has  married  or  attempted  to  many  a  person 

of  the  same  sex. 

2.  If  the  commander  concludes  such  probable  cause  does  not  exist, 
all  action  on  the  case  will  end.  If  probable  cause  exists,  board  procedures  will  be 
followed.  In  the  Navy,  if  the  action  is  based  solely  by  a  court-martial  conviction  and 
the  court-martial  convening  authority  has  remitted  or  suspended  a  punitive 
discharge,  the  case  should  be  forwarded  to  that  court-martial  convening  authority 
for  endorsement  prior  to  forwarding  the  case  to  CHNAVPERS.  All  members  being 
processed  for  homosexuality  have  the  right  to  an  administrative  separation  board 
hearing.  MILPERSMAN,  art.  3630400.4a. 


3.  If  the  administrative  board  concludes  that  one  of  the  three  criteria 

of  subparagraph  1  above  is  shown  by  a  preponderance  of  the  evidence,  the  member 
wiU  be  separated  unless  the  board  further  finds: 


a.  Such  conduct  is  a  departure  from  the  member's  usual  and 
customary  behavior; 


recur; 


b.  such  conduct  under  all  the  circumstances  is  unlikely  to 
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c.  such  conduct  was  not  accomplished  use  of  force,  coercion, 
or  intimidation  fay  the  member  during  the  period  of  militaiy  service; 

d.  under  the  particular  circumstances  of  the  case,  the 
member's  continued  presence  in  the  naval  service  is  consistent  with  the  interest  of 
the  naval  service  in  proper  discipline,  good  order,  and  morale;  and 

e.  the  member  does  not  desire  to  engage  in  or  intend  to  engage 
in  homosexual  acts. 

4.  If  a  member  is  separated,  the  characterization  of  the  dischaige 
will  be  honorable,  general,  OTH,  or  ELS,  as  warranted  by  the  service  record.  An 
OTH  may  be  impceed  only  if  the  board  finds  that,  during  the  current  term  of  service, 
the  member  attempted,  solicited,  or  committed  a  homosexual  act  in  one  or  more  of 
the  following  circumstances: 

a.  By  using  force,  coercion,  or  intimidation; 

b.  with  a  person  under  age  16; 

c.  with  a  subordinate; 

d.  openly  in  public  view; 

e.  for  compensation; 

f.  aboard  a  military  vessel  or  aircraft;  or 

g.  in  another  location  subject  to  military  control,  under 
aggravating  circumstances  noted  in  the  findings,  that  have  an  adverse  impact  on 
discipline,  good  order,  or  morale  comparable  to  the  impact  of  such  activky  aboard  a 
vessel  or  aircraft. 

J.  Drug  or  alcohol  abuse  rehabilitation  failure.  MILPEBSMAN,  arts. 
3630500,  3630550;  MARCORSEPMAN,  paras.  6208,  6209.  A  member  who  has  been 
referred  to  a  formal  program  of  rehabilitation  for  drug  or  alcohol  abuse  (per 
OPNAVINST  5350.4,  MCO  5300.12,  or  MCO  5370.6)  may  be  separated  for  failure  to 
complete  such  a  program  or  its  follow-on  aftercare. 
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K.  Misconduct,  minor  di^plinarv  infractions.  This  basis  is  supplied 
diflerently  in  the  Navy  and  Marine  Corps.  Both  services  require  counseling. 
MILPERSMAN,  art.  3630600.1a:  MARCORSEPMAN,  para.  6210.2. 

1.  Naw.  The  Navy  permits  use  of  this  basis  when  the  member  has 
at  least  three,  but  not  more  than  ei^t,  non-drug  related  violations  which  were 
punished  at  one  or  two  masts  during  the  current  enlistment.  Since  the  Navy  member 
will  receive  a  general  discharge,  notification  procedures  should  always  be  used  for 
minor  disciplinary  infractions. 

2.  Marine  Corps.  Marines  may  be  processed  under  this  basis  if  th^ 
have  three  minor  UCMJ  violations  documented  in  the  service  record  book  (SRB) 
within  the  current  enlistment.  The  violations  need  not  have  been  punished  at  NJP; 
page  11  entries  suffice.  The  commander  may  elect  to  use  the  notification  procedures 
or  the  administrative  board  procedures,  depending  on  whether  a  general  discharge 
or  OTH  respectively  will  be  recommended. 

3.  Do  not  process  members  in  an  entry  level  status  under  this  basis: 
use  "entry  level  performance  and  conduct"  instead.  If  any  of  the  members'  offenses 
carry  a  punitive  discharge  in  the  table  of  maximum  punishments,  the  proper  basis 
for  separation  is  "misconduct,  commission  of  a  serious  offense." 

L.  Misconduct,  pattern  of  misconduct.  This  basis  is  used  for  a  pattern  of 
more  serious  misconduct  consisting  of  two  or  more  discreditable  involvements  with 
civilian  or  military  authorities,  or  two  or  more  instances  of  conduct  prejudicial  to  good 
order  and  discipline  within  one  enlistment.  The  pattern  may  include  both  minor  and 
more  serious  infractions.  In  the  Navy,  Uie  latest  offense  must  have  occurred  while 
assigned  to  the  parent  command.  Counseling  is  required  in  both  services.  A  pattern 
of  misconduct  includes  the  following. 

1.  An  established  pattern  of  minor  unauthorized  absences  (UA's); 

2.  an  established  pattern  of  dishonorable  failure  to  pay  just  debts; 

3.  an  established  pattern  of  dishonorable  failure  to  contribute 
adequate  support  to  dependents  or  failure  to  comply  with  orders,  decrees,  or 
judgments  of  a  civil  court  concerning  support  of  dependents;  and 

4.  any  established  pattern  of  involvement  of  a  discreditable  nature 

with  civil  or  military  authorities.  The  Navy  interprets  this  fourth  provision  to 
include:  two  or  more  civilian  convictions  for  misdemeanors;  three  or  more 

punishments  under  the  UCMJ  (NJP's  or  courts-martial);  or  any  combination  of  three 
civilian  misdemeanor  convictions  or  punishments  under  the  UCMJ.  MILPERSMAN, 
art.  3630600.1b;  MARCORSEPMAN,  para.  6210.3. 
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M.  Druy  abuse.  A  member  must  be  processed  for  even  a  sin^e  drug-related 
incident.  OPNAVINST  5350.4  defines  a  drug-related  incident,  in  pertinent  part,  as: 
"Any  incident  in  which  drugs  are  a  factor  [including]  voluntary  self-referral,  use  or 
possession  of  drugs  or  drug  paraphernalia,  or  drug  trafficking  constitute  an  incident." 
Counseling  is  not  required.  MILPERSMAN,  art.  3630620;  MARCORSEPMAN,  para. 
6210.5. 


Characterization  of  discharge.  Under  most  drcumstanoes 
involving  possession,  use,  or  sale,  the  member  will  receive  an  OTH.  If  evidence  of  the 
incident  was  derived  from  a  urinalysis,  the  member  can  receive  an  OTH  only  if  the 
urinalysis  results  would  be  admissible  at  a  court-martial.  If  the  urinalysis  results 
cannot  be  used  to  characterize  the  discharge,  an  OTH  is  not  authorize  and  the 
command  should  use  the  notification  procedures  imless  the  member  is  otherwise 
entitled  to  an  administrative  board.  Portable  urinal3n5is  kit  results  may  not  be  used 
to  separate  unless  the  results  are  confirmed  by  a  DOD  laboratory.  Unconfirmed 
results  may  be  used  to  suspend  the  member  from  performing  sensitive  duties  [e.g., 
personnel  reliability  program  (PRP)]  pending  confirmation. 

N.  Misconduct,  commission  of  a  serious  offense.  A  member  may  be 
separated  for  commission  of  a  serious  military  or  civilian  offense  when  a  punitive 
discharge  would  be  authorized  for  the  same,  or  a  closely  related,  offense  under  the 
UCMJ.  A  member  must  be  processed  for  administrative  separation  for  serious 
misconduct  described  in  para.  0.3  below. 

1.  Counseling  is  not  required.  No  conviction  is  necessary.  If  the 
member  was  convicted  of  the  serious  offense  at  a  court-martial,  the  member  may  not 
relitigate  the  merits  at  the  administrative  board  (i.e.,  the  board  is  bound  by  the 
judicial  findings).  Further,  if  the  member  could  have  been  awarded  a  punitive 
discharge,  but  was  not,  the  member  will  be  separated  with  a  general  discharge  unless 
SECNAV  approves  an  OTH.  If  the  sole  basis  for  Navy  processing  is  a  court-martial 
conviction,  forward  the  case  to  CHNAVPERS  via  the  court-martial  convening 
authority.  MILPERSMAN,  arts.  3630600.1c  and  d,  3610300.4b;  MARCORSEPMAN, 
para.  6210.6. 


2.  A  member  may  not  be  separated  on  the  basis  of  conduct  that  has 
been  the  subject  of  federal  judicial  prooee^gs  resulting  in  an  acquittal  on  the 
merits.  SECNAV  authorization  is  required  before  processing  in  the  cases  of 
acquittals  in  state  or  foreign  courts.  Neither  rule  bars  processing  where  the  case  is 
dismissed  on  a  matter  not  going  to  the  merits  (e.g.,  suppression  of  evidence). 
MILPERSMAN,  art.  3610260.12. 
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O.  Misconduct.  dviUan  conviction.  A  member  may  be  separated  upon 
conviction  by  civilian  authorities,  foreign  or  domestic.  MILPERSMAN,  arts. 
3630600.1e  and  f;  MARCX)RSEPMAN,  para.  6210.7. 

1.  Processing  is  appropriate  when: 

a.  A  punitive  discharge  would  be  authorized  for  the  same,  or 
a  closely  related,  offense  under  the  UCMJ;  or 

b.  the  sentence  adjudged  includes  confinement  for  six  months 
or  more  without  regard  to  suspension  or  probation. 

2.  A  conviction  includes  any  judicial  action  tantamount  to  a  finding 
of  guilty,  regardless  of  the  label  (e.g.,  nolo  pleas,  Alford  pleas,  juvenile  proceedings, 
etc.).  Separation  processing  may  be  begun  upon  conviction,  regardless  of  appeals. 
Execution  of  an  approved  separation,  however,  should  be  withheld  pending  the 
outcome  of  the  appeal  (or  imtil  the  time  for  aq;>peal  has  passed)  unless  the  member 
has  requested  separation  or  the  member's  separation  has  been  requested  by  CNO  or 
CMC  and  approved  by  SECNAV. 

3.  In  the  Navy,  certain  serious  offenses  are  listed  as  mandatory 
processing  under  commission  of  a  serious  offense  and  civilian  conviction. 

a.  Serious  misconduct  (i.e.,  armed  robbery,  arson,  homicide) 
which  resulted  in  or  could  have  resulted  in  death  or  serious  bodily  irguiy; 

b.  sexual  perversion  (i.e.,  lewd  and  lascivious  behavior,  fcnxable 
homosexual  or  heterosexual  acts,  child  molestation  sodomy,  indecent  acts,  exposure, 
etc.);  and 

c.  first  substantiated  incident  of  sexual  harassment  involving: 

(1)  threats  or  attempts  to  influence  another's  career  or 

job  for  sexual  favors; 

(2)  rewards  in  exchange  for  sexual  favors;  or 

(3)  physical  contact  of  a  nature  which,  if  charged  under 
the  UCMJ,  could  receive  a  punitive  discharge. 

P.  Security.  Members  may  be  separated  by  reason  of  security  when  their 
retention  is  clearly  inconsistent  with  the  interests  of  national  security.  The  member 
may  receive  an  honorable,  general,  OTH,  or  ELS.  Topically,  the  notification 
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procedure  is  used  except  when  an  OTH  discharge  is  warranted.  MILPERSMAN,  art. 
3630700;  MARCORSEPMAN,  para.  6212. 

Q.  Unsatisfactory  participation  in  the  Ready  Reserve.  A  member  may  be 
separated  by  reason  of  unsatisfactory  performance  under  criteria  established  in 
BUPERSINST  1001.39  or  MCO  P1000R.1.  In  the  Navy,  unsatisfactory  participation 
includes  the  member's  failure  to  report  for  physical  examination  or  failure  to  submit 
additional  information  in  connection  therewith  as  directed.  Discharge  proceedings 
shall  not  be  initiated  until  30  days  after  second  notice  has  been  given  to  the  member. 
Tlie  member  may  receive  an  honorable,  general,  or  OTH.  The  notification  procedure 
is  used  imless  an  OTH  is  warranted.  MILPERSMAN,  arts.  3610300.4b  and  c, 
3630800;  MARCORSEPMAN,  para.  6213. 

R.  Separation  in  the  best  interest  of  the  service.  SECNAV  may  direct  the 
separation  of  any  member  in  those  cases  where  none  of  the  previous  reasons  for 
separation  apply,  or  where  retention  is  recommended  following  separation  processing 
under  any  other  bases  for  separation  discussed  above,  and  separation  of  the  member 
is  considered  in  the  best  interest  of  the  service  by  the  Secretary.  The  member  will 
receive  an  honorable,  general,  or  ELS.  The  notification  procedure  is  used;  the 
member  has  no  right  to  an  adminis^ative  board.  MILPERSMAN,  art.  3630900; 
MARCORSEPMAN,  para.  6214. 


4306  MANDATORY  PROCESSING 

The  decision  whether  or  not  to  process  an  enlisted  member  for 
administrative  separation  is  normally  a  matter  within  the  discretion  of  the  CO; 
however,  some  reasons  mandate  separation  processing.  "Mandatory  processing" 
requires  only  that  the  case  be  forwarded  to  the  separation  authority  for  review  and 
final  action.  The  separation  authority  may  still  retain  the  servicemember  in  certain 
circumstances.  The  reasons  mandating  separation  include: 

A.  Homosexual  conduct; 

B.  minority  under  age  17; 

C.  fraudulent  enlistment  unless  a  waiver  is  obtained  from  CHNAVPERS; 

D.  drug  abuse; 

E.  commission  of  a  serious  offense  or  civilian  conviction  (Navy); 

1.  Serious  misconduct  which  did  or  could  result  in  death  or  serious 
bodily  iiyury; 
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B 


2.  sexual  perversion;  and 

3.  some  aggravated  sexual  harassment  cases  (see  MILPERSMAN, 
art.  3630600). 

F.  weight  control  failure;  and  /  or 

G.  commission  of  a  serious  offense  or  civilian  conviction  that  reflects  sexual 
perversion  including,  but  not  limited  to,  lewd  and  lascivious  acts,  sodomy,  indecent 
exposure,  and  indecent  acts  with,  or  assault  upon,  a  child.  MILPERSMAN,  arts. 
3610200.2,  3620285. MARCORSEPMAN,  paras.  1004,  6204,  6207,  6210. 
Processing  in  the  Marine  Corps  under  paragraphs  E  and  G  above  is  not  made 
mandatory  by  the  MARCORSEPMAN.  Marine  SJA’s  should  consult  with  their 
cognizant  separation  authority  to  ascertain  whether  there  are  separate  local  policies 
on  mandatory  separation. 


4307  MESSAGE  SUBMISSIONS 

In  the  Navy,  when  a  member  has  waived  his  /  her  rig^t  to  an 
administrative  board,  CO's  are  authorized  to  submit  the  case  to  CHNAVPERS  by 
message  for  final  action.  After  the  message  is  sent,  formal  submission  of  the  case  by 
letter  of  transmittal,  with  supporting  documentation,  must  be  forwarded  within  15 
working  days  to  CIWAVPE^.  Formats  for  the  message  submission  and  letter  of 
transmittal  are  in  MILPERSMAN,  art.  3640200.11. 


4308  ADMINISTRATIVE  BOARDS 

A.  Convening  authority.  Per  MILPERSMAN,  art.  3640350.1b  and 
MARCORSEPMAN,  para.  6314,  an  administrative  board  may  be  appointed  by: 

1.  Any  Navy  special  courts- martial  convening  authority  (SPCMA); 
and 

2.  any  Marine  SPCMA  when  so  authorized  by  the  (jrCMA. 


B.  Composition.  Administrative  boards  are  composed  of  three  or  more 
experienced  Regular  or  Reserve  officers  or  senior  enlisted  (E-7  or  above),  senior  to 
the  respondent.  The  msgority  of  the  board  must  be  commissioned  or  warrant  officers. 
At  least  one  of  the  officers  must  be  a  line  officer  serving  in  the  grade  of  0-4  (real,  not 
frocked)  or  higher.  In  the  Navy,  if  an  0-4  line  officer  is  not  available  at  the 
command,  an  0-4  staff  corps  oflicer  may  be  used.  This  substitution,  however,  must 
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be  explained  by  the  CO.  MILPERSMAN,  art.  3640350.1b;  MARCORSEPMAN,  para. 
6315.1. 


1.  Active-dutv  respondent:  The  senior  member  must  be  on  the 
active-duty  list.  When  an  active-duty  list  officer  is  not  available  for  a  Navy  board, 
the  convening  authority  may  substitute  a  USNR-TAR  (Training  and  Administration 
of  Reserves)  officer  who  has  been  on  continuous  active  duty  for  over  12  months 
immediately  prior  to  the  board  appointments.  The  explanation  as  to  why  an  0-4 
USN  was  not  available  must  be  included  in  the  letter  of  transmittal. 

2.  Reserve  respondent:  At  least  one  member  of  the  board  shall  be 
a  Reserve  commissioned  officer.  All  members  must  be  commissioned  officers  if 
characterization  of  service  as  OTH  is  sought. 

3.  An  odd  number  of  board  members  should  be  e^pointed  to  avoid 

tie  votes. 


4309  BOARD  DECISIONS 

MILPERSMAN,  art.  3640350.5;  MARCORSEPMAN,  para.  6319.  The 
board  shall  determine  its  findings  and  recommendations  in  closed  session.  A  report, 
using  the  format  set  forth  in  MILPERSMAN,  art.  3640350.7,  will  be  prepared  and 
signed  by  all  members  and  counsel  for  the  respondent.  Any  dissent  will  be  noted  on 
the  report;  the  specific  reasons  will  be  recorded  separately.  At  a  minimum,  the  report 
will  include: 

A.  Findings  of  fact  related  to  each  basis  for  processing^, 

B.  recommendations  as  to  retention  or  separation; 

C.  if  the  board  recommends  separation,  it  may  recommend  that  the 
separation  be  suspended; 

D.  if  separation  is  recommended,  the  basis  for,  and  the  character  of,  the 
separation,  must  be  stated; 

E.  recommendations  as  to  whether  the  respondent  should  be  retained  in  the 
Ready  Reserve  as  a  mobilization  as'set  to  fulfill  the  respondent's  total  service 
obligation  (not  authorized  when  the  board  has  recommended  separation  on  the  basis 
of  homosexuality,  misconduct,  drug  trafficking,  or  defective  enlistment  and  induction, 
or  has  recommended  an  OTH); 
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F.  in  homosexual  cases,  either  a  recommendation  for  separation  or  special 
findings  required  for  retention;  and 

G.  if  separation  is  recommended  and  the  member  is  eligible  for  transfer  to 
the  Fleet  Reserve  /  retired  list,  a  recommendation  as  to  whether  the  member  should 
be  transferred  in  Uie  current  or  the  next  inferior  paygrade  must  be  made. 


4310  RECORD  OF  PROCEEDINGS 

The  record  of  proceedings  shall  be  prepared  in  summarized  form  unless 
the  convening  authority  or  separation  authority  directs  that  a  verbatim  transcript  be 
kept.  Following  authentication  of  the  record  (by  the  president  in  the  Navy;  by  the 
president  and  the  recorder  in  the  Marine  Corps),  it  is  forwarded  to  the  convening 
authority. 

A.  Nayy-  Per  MILPERSMAN,  arts.  3640350.6  and  7,  the  record  of 
proceedings  shall,  as  a  minimum,  contain: 

1.  A  summary  of  the  facts  and  circumstances — ^including  a  summary 
of  all  witnesses'  testimony; 

2.  supporting  documents  on  which  the  board's  recommendation  is 
based — ^including  (at  least)  a  summary  of  all  testimony, 

3.  the  identity  of  respondent's  counsel  and  the  legal  advisor,  if  any, 
including  their  legal  qualifications; 

4.  the  identity  of  the  recorder  and  members; 

5.  a  verbatim  copy  of  the  board's  msgority  findings  and 
recommendations  signed  by  att  nuimben\ 

6.  the  authenticating  signature  of  the  president  on  the  entire  record 
of  proceedings  or,  in  his  /  her  absence,  any  member  of  the  board; 

7.  signed,  dissentingopinions  of  any  member,  if  sqpplicable,  regarding 
findings  and  recommendations;  and 

8.  coimsel  for  the  respondent's  authentication  of  findii^.  [Note: 
It  is  unnecessaiy  for  counsel  for  respondent  (or  respondent,  if  not  represented  ly 
counsel)  to  review  the  record  of  proceedings  and  all  supporting  documentation  before 
forwarding  to  CHNAVPERS,  provided  thsy  receive  a  copy  prior  to  submission.  A 
statement  of  deficiencies  can  be  submitted  separately  via  ^e  convening  authority  to 
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CHNAVPERS.  The  Report  of  Administrative  Board  must  still  be  signed  the  board 
members  and  counsel  for  respondent] 

B.  Marine  Corps.  Per  MARCORSEPMAN,  para.  6320,  the  record  of 
proceedings  shall  contain  as  a  minimum: 

1.  An  authenticated  copy  of  the  sqppointing  order; 


2.  any  other  communication  from  the  CA; 

3.  a  summary  of  the  testimony  of  all  witnesses— including  the 
respondent — ^when  the  testimony  is  under  oath  or  otherwise; 

4.  a  summary  of  any  sworn  or  unsworn  statements  made  by  absent 
witnesses  if  considered  by  the  board; 

5.  the  identity  of  the  counsel  for  the  respondent  and  the  recorder 
with  their  legal  qualifications  if  any; 

6.  copies  of  the  letter  of  notification  to  the  respondent,  advisement 
of  rights,  and  acknowledgement  of  ri^ts; 

7.  a  complete  statement  of  facts  upon  which  the  board's 
recommendation  for  discharge  is  based,  accompanied  by  appropriate  supporting 
documents; 


8.  a  summary  of  any  unsworn  statement  submitted  by  the 
respondent  or  his  /  her  counsel; 

9.  the  respondent's  signed  acknowledgement  that  he  /  she  was 
advised  of,  and  fully  understood,  all  of  his  /  her  ri^ts  before  the  board;  and 

10.  any  minority  report. 

C.  Format.  MILPERSMAN,  art.  3640350.7  contains  the  format  for  the 
record  of  proceedings.  MILPERSMAN,  art.  3640350.8  contains  the  format  for  the 
report  of  the  administrative  board.  These  sections  must  be  followed  when  submitting 
the  results  of  an  administrative  board  to  the  separation  authority. 


m 
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4311  ACTIONS  BY  THE  CONVENING  AUTHORITY 

A.  Navy.  If  the  CO  determines  that  the  respondent  should  be  retained,  the 
case  may  be  closed.  If  processing  was  mandatory,  however,  the  case  must  be  referred 
to  CHNAVPERS  for  disposition.  MILPERSMAN,  art.  3640350. 

1.  If  separation  processing  is  mandatory  or  the  CO  decides  that 
separation  is  warranted,  the  report  is  forwarded  in  a  letter  of  transmittal  to 
CHNAVPERS  for  action.  The  convening  authority  may  not  recommend  a 
characterization  less  favorable  than  the  board's. 

2.  MILPERSMAN,  art.  3610220  authorizes  the  delegation  of 
separation  authority  to  the  SPCMA  when  the  member  does  not  object  to  the 
processing  for  separation  and  processing  is  for  certain  reasons.  CHNAVPERS  retains 
separation  authority  for  other  listed  bases.  In  particular,  CHNAVPERS  retains 
separation  authority  if  the  administrative  board  recommends  an  OTH,  irrespective 
of  the  basis  for  processing,  the  board  recommends  retention  or  suspension  of  the 
discharge;  the  member  has  over  18  years  of  service;  the  member  protests  being 
processed,  or  the  member  is  being  processed  for  misconduct-drug  abuse  that  can  be 
used  to  characterize  service.  When  the  SPCMA  acts  as  separation  authority,  the 
DD  214  and  allied  paperwork  must  be  sent  to  CHNAVPERS  after  separation  has 
been  completed. 

B.  Marine  Corps.  If  the  convening  authority  is  not  the  appropriate 
separation  authority,  the  convening  authority  will  forward  the  case  with  a 
recommendation  in  a  letter  of  transmittal  to  the  appropriate  separation  authority, 
t5Tpically  the  GCMA.  If  the  GCMA  is  the  convening  authority,  the  GCMA  will,  before 
taking  final  action,  refer  the  case  to  the  SJA  for  a  written  review  to  determine  the 
sufficiency  in  fact  and  law  of  the  prcx^essing — ^including  the  board's  proceedings, 
record,  and  report.  MARCORSEPMAN,  paras.  6305,  6307,  6308.1c. 


4312  ACTION  BY  THE  SEPARATION  AUTHORITY 

Per  MILPERSMAN,  arts.  3610220  and  3640370,  and  MARCORSEPMAN, 
para.  6309.2,  the  separation  authority  may  take  the  following  actions  on  the  record 
of  the  board's  prcx^edings  and  report: 

A.  Approve  the  board's  recommendation  for  retention; 

B.  disagree  with  the  administrative  board's  recommendation  for  retention 
and  refer  the  entire  case  to  SECNAV  for  authority  to  direct  a  separation  imder 
honorable  conditions  with  an  honorable,  general,  ELS,  or  transfer  to  the  Fleet 
Reserve  /  retired  list  in  the  current  or  next  inferior  paygrade,  as  appropriate: 
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C.  approve  the  board's  recommendation  for  separation  and  characterization; 

D.  approve  the  board's  recommendation  for  separation,  but  upgrade  the 
characterization  of  service  to  a  more  favorable  one; 

E.  approve  the  board's  recommendation  for  separation,  but  change  the  basis 
when  appropriate  under  the  record; 

F.  disapprove  the  recommendation  for  separation  and  retain  the  member; 

G.  disapprove  the  board's  recommendation  concerning  transfer  to  the 
Individual  Ready  Reserve  (IRR); 

H.  approve  the  recommendation  for  separation,  but  suspend  its  execution 
for  a  period  not  to  exceed  12  months; 

I.  approve  the  sepa* .  'on,  but  disapprove  the  board's  recommendation  as 
to  suspension  of  the  separation, 

J.  (USN  only)  submit  the  case  to  SECNAV  recommending  separation  when 
the  no-misconduct  findings  of  the  board  are  contrary  to  the  substantial  weight  of  the 
evidence;  or 

K.  set  aside  the  findings  and  recommendations  of  the  board  and  send  the 
case  to  another  board  hearing  if  the  separation  authority  finds  legal  prejudice  to  the 
substantial  rights  of  the  respondent,  or  that  findings  favorable  to  the  respondent  were 
obtained  by  fraud  or  collusion.  [jVote:  Both  the  Navy  and  Marine  Corps  provide  a 
separation  authority  with  power  to  send  a  case  to  a  second  board  hearing.  Neither 
the  members  nor  the  recorder  from  the  first  board  may  sit  as  voting  members  of  the 
second  board.  Although  the  second  board  may  consider  the  record  of  the  first  board's 
proceedings,  less  any  prejudicial  matter,  it  may  neither  see  nor  learn  of  the  first 
board's  findings,  opinions,  or  recommendation.  Additionally,  the  separation  authority 
may  not  approve  findings  or  recommendations  of  the  subsequent  board  which  are  less 
favorable  to  the  respondent  than  those  ordered  by  the  previous  board  unless  the 
separation  authority  finds  that  fraud  or  collusion  in  the  previous  board  is  attributable 
to  the  respondent  or  an  individual  acting  on  the  respondent's  behalf.] 


4313  SUSPENSION  OF  SEPARATION 

Except  when  the  reasons  for  separation  are  fraudulent  enlistment  or 
homosexuality  and,  in  the  Marine  Corps,  when  the  approved  separation  is  an  OTH, 
a  separation  may  be  suspended  by  the  separation  authority  or  higher  authority  for 
a  specified  period  of  not  more  than  12  months  if  the  circumstances  of  the  case 
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indicate  a  reasonable  likelihood  of  rehabilitation.  Prior  to  vacation  of  a  suspension, 
the  member  shall  be  notified  in  writing  of  the  basis  for  the  action  and  shall  be 
afforded  the  opportunity  to  consult  with  counsel  and  to  submit  a  statement  in  writing 
to  the  separation  authority.  The  respondent  must  be  afforded  at  least  two  days  to  act 
on  the  notice.  MILPERSMAN,  arts.  3610260.14,  3630100.4a:  3640350.5d(2): 
MARCORSEPMAN,  para.  6310. 


4314  PROCESSING  GOALS 

Every  effort  should  be  taken  to  meet  SECNAVs  processing  time  goals. 
When  board  action  is  not  required  or  is  waived,  separation  action  should  be 
completed  in  15  working  days  from  the  date  of  notification  to  the  date  of  separation. 
If  the  initiating  authority  and  the  separation  authority  are  not  located  in  the  same 
geographical  region,  the  initiating  authority  gets  10  working  days  from  the  date  of 
notification  and  the  separation  authority  should  separate  by  the  30th  working  day. 
In  board  cases,  the  initiating  command  gets  30  working  days  from  the  date  of 
notification  and  the  separation  authority  should  separate  by  the  50th  working  day. 
When  action  is  required  by  the  Secretsuy,  final  action  should  be  completed  in  55 
working  days.  Appendix  B  contains  an  administrative  discharge  checklist  to  assist 
the  recorder  in  the  proper  completion  of  the  administrative  separation  process. 
Api>endix  C  contains  an  example  of  a  conditional  waiver  request  currently  au^orized 
for  use  only  by  the  Marine  Corps.  MILPERSMAN,  art.  3610100.6; 
MARCORSEPMAN,  para.  6102. 
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APPENDIX  A 

SAMPLE  LETTER  OF  COUNSELING  /  WARNING  FORMAT 


M<trine  Corps:  sample  form  in  MARCORSEPMAN,  para.  6105.3d 

[Dote].  Counseled  this  date  concerning  deficiencies  [list  deficiencies];  specific 
recommendations  for  corrective  action;  assistance  available;  and  advised  that  feulure 
to  take  corrective  action  may  result  in  administrative  separation  or  judicial 
proceedings.  I  have  been  afforded  the  opportunity  to  make  a  statement  lAW  U.S. 
Navy  Regs,  Art.  1110,  and,  if  I  make  a  written  statement,  it  will  be  forwarded  to 
CMC  (Code  MSRB-20)  for  inclusion  in  my  Official  Military  Personnel  File.  I  (do) 
(do  not)  desire  to  make  a  statement.  [Statement  (if  any)  is  filed  on  the 
document  side  of  the  service  record.] 


(Signature  of  Marine)  (Signature  of  Commanding  Officer) 

Navy:  MILPERSMAN,  art.  3610260.5 

1.  You  are  being  retained  in  the  naval  service,  however,  the  following  deficiencies 
in  your  performance  and  /  or  conduct  are  identified:  _ 


2.  The  following  are  recommendations  for  corrective  action: 


3.  Assistance  is  available  through: 


4.  Any  further  deficiencies  in  your  performance  and  /  or  conduct  will  terminate 
the  reasonable  period  of  time  for  rehabilitation  that  this  counseling  /  warning  entry 
infers  and  may  result  in  disciplinary  action  and  in  processing  for  administrative 
separation.  All  deficiencies  and  /  or  misconduct  during  your  current  enlistment,  both 
prior  to  and  subsequent  to  the  date  of  this  action,  will  be  considered.  Subsequent 
violation(s)  of  the  UCMJ  or  conduct  resulting  in  civilian  conviction  could  result  in  an 
administrative  separation  under  other  than  honorable  conditions. 

5.  This  counseling  /  warning  entry  is  made  to  afford  you  an  opportunity  to 
undertake  the  recommended  corrective  action.  Any  failure  to  adhere  to  the  guidelines 
cited  above,  which  is  reflected  in  your  future  performance  and  /  or  conduct,  will  make 
you  eligible  for  administrative  action. 


(Signature  of  Sailor) 


(Signature  of  Witness)  /  (Date) 
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APPENDIX  B 

ADMINISTRATIVE  DISCHARGE  CHECKUST 


The  following  checklist  will  assist  you  in  preparing  the  documents  needed  for 
processing  a  servicemember  for  discharge  under  the  notification  procedure  or  the 
administrative  board  procedure,  whichever  is  appropriate  imder  the  circumstances. 
Examples  are  also  provided  for  the  documents  ne^ed  under  both  methods.  You 
should  consult  MILPERSMAN,  chapter  36,  and  MARCORSEPMAN,  chapters  1  &  IV. 


1.  Prepare  the  Notice  of  Proposed  Action  with  the  First  Endorsement  and 
the  Statement  of  Awareness  and  Request  for  Privileges.  Be  sure  to  use 
the  examples  for  the  proper  procedure  (notification  procedure  or 
administrative  board  procedure),  as  the  examples  are  different. 

2.  Deliver  the  Notice  of  Proposed  Action  to  the  member.  Briefly  explain 
what  the  options  are  for  the  member  to  ensure  his  /  her  understanding. 

3.  If  member  knows  at  this  time  which  rights  he  /  she  wishes  to  elect,  have 
him  /  her  complete  and  sign  the  Statement  of  Awareness  and  Request 
for  Privileges.  Be  sure  to  have  the  member  waive  the  two-day  waiting 
period. 

4.  If  member  needs  time  to  think  about  which  ri^ts  he  /  she  desires, 
explain  the  two-day  waiting  period  and  inform  him  /  her  when  the 
response  is  required. 

5.  If  member  wishes  to  consult  with  counsel  prior  to  electing  his  /  her 
rights,  contact  the  NLSO  or  LSSS,  make  arrangements  for  counsel,  and 
inform  the  member  of  the  time  and  date  of  the  appointment. 

6.  Have  member  or  escort  take  his  /  her  service  record,  a  copy  of  the  Letter 
of  Notification,  the  Statement  of  Awareness,  and  any  investigative 
reports  to  his  /  her  counsel.  [Note:  It  is  suggested  that  these 
documents  be  placed  in  a  sealed  envelope  with  a  return  envelope 
enclosed.  The  member  should  be  directed  not  to  open  the  package,  and 
the  defense  counsel  should  be  asked  to  reseal  the  documents  in  the 
return  envelope.  This  helps  to  prevent  the  "loss"  of  documents  or  pages 
from  the  service  record  while  in  transit.  Another  approach  would  be  to 
deliver  the  dociunents  early  or  to  place  them  in  the  custody  of  the  duty 
driver.] 
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7.  If  member  is  not  eligible  or  does  not  elect  an  administrative  discharge 
board,  consult  the  Manuals  to  see  if  the  command  can  act  as  separation 
authority.  (If  member  has  elected  an  administrative  discharge  board, 
go  to  number  10  below.)  If  the  command  is  authorized  to  act  as 
separation  authority,  coordinate  with  the  administrative  department  to 
have  separation  paperwork  complete.  Be  sure  that  servicemember  signs 
a  document  (in  addition  to  notification  and  statement  of  awareness 
paperwork)  agreeing  to  be  separated  and  not  objecting  to 
characterization  of  service.  Upon  separation  of  servicemember,  send  a 
message  to  GHNAVPERS — followed  by  the  Letter  of  Transmittal  and  all 
pertinent  documents. 

8.  If  the  command  is  not  authorized  to  act  as  separation  authority, 
complete  the  Letter  of  Transmittal  asking  GHNAVPERS  to  separate. 
Gonsult  the  MILPERSMAN  to  determine  when  message  requests  are 
required  or  desired.  When  complete,  make  sufficient  copies  to  place  one 
in  the  member's  service  record,  one  for  the  respondent,  one  for  the  office 
files,  and  whatever  number  is  required  for  the  administrative  officer  for 
command  correspondence  files. 

9.  Upon  receipt  of  discharge  authority,  arrange  with  personnel  or  PSD  for 
final  out-processing. 

10.  If  member  has  elected  an  administrative  discharge  board,  an  appointing 
letter  for  the  members  of  the  board  must  be  prepared  and  signed  by  the 
GO.  You  should  change  member's  military  identification  card  to  a 
90-day  card. 

11.  Distribute  a  copy  of  the  appointing  letter  to  each  member,  counsel  for 
the  respondent,  the  recorder  (if  someone  other  than  yourself),  and  retain 
a  copy  for  your  files. 

12.  It  is  suggested  that  an  administrative  discharge  board  package  be 
prepared  for  each  member.  These  packages  consist  of  copies  of  the 
Administrative  Discharge  Board  Guide  and  MILPERSMAN,  arts. 
3640300  through  3640350,  or  MARGORSEPMAN,  chapters  I  &  VI  and 
those  sections  that  pertain  to  the  grounds  for  processing.  This  will 
ensure  that  the  members  are  familiar  with  the  procedures  prior  to  the 
start  of  the  board. 

13.  Arrange  for  a  time  and  place  for  the  board  to  be  held  and  inform  all 
parties. 
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14.  If  the  proceedings  are  to  be  recorded  on  a  tape  player,  ensure  that  there 
are  enou^  tapes  for  the  proceeding.  (This  is  not  required,  but  may  be 
helpful  in  preparing  the  results  of  the  proceedings.) 

15.  Prepare  a  findings  worksheet  for  the  members  and  Privacy  Act 
statement  for  the  respoiuient. 

16.  Mark  and  copy  any  exhibits  you  will  need  as  recorder  prior  to  the  board. 

17.  Obtain  a  list  of  witnesses  firom  the  counsel  for  the  respondent  and 
arrange  for  their  presence  at  the  hearing.  Requests  for  out-of-area 
witnesses  are  handled  much  like  E&M  witness  requests. 

18.  Alter  the  board  is  completed,  collect  all  exhibits  and  materials.  Have 
board  members  and  counsel  for  respondent  sign  findings  worksheet. 

19.  Prepare  the  report  of  the  administrative  board  proceedings  for  the 
senior  member  to  authenticate. 

20.  Forward  these  to  the  counsel  for  the  respondent  for  review  and  /  or 
comment  if  requested. 

21.  Prepare  the  Letter  of  Transmittal  to  CHNAVPERS  for  the  CD's 
signature.  It  must  be  signed  by  the  CO  or  acting  CO — ^not  "by 
direction." 

22.  Make  sufficient  copies  of  the  transmittal  letter,  the  report  of  the 
administrative  board  and  the  findings  for  the  member's  service  record, 
for  the  respondent,  for  the  ofilce  files,  and  as  needed  for  the  command's 
correspondence  files. 

23.  Upon  notification  of  retention  or  discharge  firom  CHNAVPERS,  file  a 
copy  in  the  service  record  and  in  the  office  file  and  give  one  copy  to  the 
member. 

24.  If  member  has  been  retained,  normally  a  warning  will  be  required  fay 
CHNAVPERS.  This  must  be  completed  and  filed  in  member's  record. 

25.  If  member  has  been  discharged,  contact  personnel  or  PSD  for  final  mit- 
pro'jessing. 
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APPENDIX  C 

CONDITIONAL  WAIVER  FORBfAT 
iUSMCONLY) 


Rate,  Name,  SSN 

Activity 

Date 

I, _ ,  the  respondent,  being  considered  for  an  Administrative 

Board  proceeding,  do  hereby  certify  that: 

a.  Provided  I  am  recommended  for  a  general  discharge,  I  waive  the 
Administrative  Board  to  which  I  am  entitled  and  have  elected. 

b.  I  understand  if  this  agreement  is  accepted,  and  the  Commanding 
General  DSeporotion  Authority]  authorizes  my  discharge,  such  discharge  shall  be 
a  general  discharge. 

c.  I  understand  that  a  general  discharge  may  deprive  me  of  certain 
veterans'  benefits  based  upon  my  current  period  of  active  service  and  that  I  may 
expect  to  encounter  substantial  prejudice  in  civilian  life  in  situations  wher^  the 
type  of  service  rendered  in  any  branch  of  the  Armed  Forces,  or  the  characterization 
of  discharge  received  may  have  a  bearing. 

d.  My  qualified  counsel  has  fully  advised  me  of  the  meaning  and  effect  of 
this  conditional  waiver  and  I  fully  understand  and  comprehend  the  meaning  thereof 
and  all  of  its  attendant  effects  and  consequences.  I  am  satisfied  with  my  counsel. 
This  offer  to  waive  my  rif^t  to  an  Administrative  Board  originated  with  me  and  my 
lawyer  counsel.  I  enter  into  this  conditional  waiver  firee  firom  duress  or  other 
promises  of  suiy  kind.  I  have  asked  my  counsel  to  witness  my  signature. 

e.  [ff  explicable,  add  the  fitUowing  statement]  In  view  of  the  above, 
I  no  longer  desire  to  submit  a  statement. 


laL _ 

(Signature  of  respondent) 


lal _ 

Witnessed  by 

(Signature  of  counsel,  state  licensed) 
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CHAPTER  FORTY-FOUR 


ADMINISTRATIVE  SEPARATION  OF  OFFICERS 


4401  REFERENCES 

A.  SECNAVINST  1920.6,  Subj:  ADMINISTRATIVE  SEPARATION  OF 
OFFICERS 

B.  MILPERSMAN,  art.  3830160 

C.  MARCORSEPMAN,  ch.  4 


4402  INTRODUCTION 

Oflioers  may  be  administratively  separated  for  a  wide  variety  of  reasons 
involving  performance  or  conduct  identified  not  more  than  five  (5)  years  prior  to  the 
initiation  of  processing.  This  chapter  discusses  separation  bases,  notification  and 
administrative  board  procedures,  and  appropriate  characterizations  of  service. 
Administrative  separations  in  lieu  of  trial  by  court-martial  are  discussed  in  the 
military  justice  portion  of  this  Deskbook. 

4403  BASES  FOR  SEPARATION 

This  section  lists  the  bases  or  specific  reasons  for  involuntary  separation 
of  officers  for  cause  as  discussed  SECNAVINST  1920.6,  end.  (3)  and 
MARCORSEPMAN,  chapter  4.  An  officer  may  be  processed  for  separation  for  any 
reason  or  combination  of  the  reasons  specified  below. 

A.  Substandard  performance  of  duty.  This  ground  for  separation  refers  to 
an  officer's  inability  to  maintain  adequate  levels  of  performance  or  conduct.  The 
characterization  must  be  Honorable  when  this  is  the  sole  basis.  Substandard 
performance  is  indicated  by  any  of  the  following: 

1.  Failure  to  demonstrate  acceptable  qualities  of  leadership  required 

of  an  officer  in  the  member's  grade; 
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3.  failure  to  properly  discharge  duties  expected  of  officers  of  the 
member's  grade  and  e3q>erience; 

4.  failure  to  satisfactorily  complete  any  course  of  training, 
instruction,  or  indoctrination  which  the  officer  has  been  ordered  to  undergo; 

5.  a  record  of  marginai  service  over  an  extended  time  as  reflected  in 
fitness  reports  covering  two  or  more  positions  and  signed  by  at  least  two  reporting 
seniors; 


6.  personality  disorders,  when  such  disorders  interfere  with  the 
officer's  performance  of  duty  and  have  been  duly  diagnosed  by  a  physician  or  clinical 
psychologist; 


7.  failure,  through  inability  or  refusal,  to  participate  in,  or 
successfully  complete,  a  program  of  rehabilitation  for  personal  abuse  of  drugs  or 
alcohol  to  which  the  officer  was  formally  referred; 

8.  failure  to  conform  to  prescribed  standards  of  dress,  weight, 
personal  appearance,  or  militaiy  deportment;  or 

9.  unsatisfactory  performance  of  a  warrant  officer,  not  amounting  to 
misconduct,  or  moral  or  professional  dereliction. 

B.  Misconduct,  or  moral  or  professional  dereliction.  Performance  or 
personal  or  professional  conduct  (including  unfitness  on  the  part  of  a  warrant  officer) 
which  is  unbecoming  of  an  officer  as  evidenced  by  one  or  more  of  the  following 
reasons; 


1.  Ckmunission  of  a  serious  offense.  Processing  may  be  undertaken 
for  commission  of  a  military  or  civilian  offense  which,  if  prosecuted  under  the  UCMJ, 
could  be  punished  by  confinement  of  six  months  or  more,  and  any  other  misconduct 
which,  if  prosecuted  under  the  UCMJ,  would  require  specific  intent  for  conviction. 

2.  Unlawful  drug  involvement.  Processing  for  separation  is 
mandatory.  An  officer  shall  be  separated  if  an  approved  finding  of  unlawful  drug 
involvement  is  made.  The  characterization  must  be  honorable  in  legitimate  self- 
referral  cases. 

3.  Homosexuality.  The  basis  for  separation  may  include  preservice, 
prior  service,  or  current  service  conduct  or  statements.  Processing  for  separation  is 
mandatory.  No  officer  shall  be  retained  without  the  approval  of  the  Secretary  of  the 
Navy  when  an  approved  finding  of  homosexuality  is  made.  The  criteria  for  retention 
and  characterization  are  the  same  as  for  enlisted  members. 
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4.  Sexual  perversion. 

5.  Intentional  misrepresentation  or  omission  of  material  fact  in 
obtaining  appointment. 

6.  Fraudulent  entry  into  an  armed  force  or  the  fraudulent 
procurement  of  commission  or  warrant  as  an  officer  in  an  armed  force. 

7.  Intentional  misrepresentation  or  omission  of  material  fact  in 
oHicial  written  documents  or  official  oral  statements. 

8.  Failure  to  satisfactorily  complete  any  course  of  training, 
instruction,  or  indoctrination  which  the  officer  has  been  ordered  to  imdergo  when 
such  failiure  is  willful  or  the  result  of  gross  indifference. 

9.  Marginal  or  unsatisfactory  performance  of  duty  over  an  extended 
period,  as  reflected  in  successive  periodic  or  special  fitness  reports,  when  such 
performance  is  willful  or  the  result  of  gross  indifference. 

10.  Intentional  mismanagement  or  discreditable  management  of 
personal  affairs,  including  financial  affairs. 

11.  Misconduct  or  dereliction  resulting  in  loss  of  professional  status, 
including  withdrawal,  suspension,  or  abandonment  of  license,  endorsement, 
certification,  or  clinical  medical  privileges  necessary  to  perform  military  duties  in  the 
officer's  competitive  category  or  Marine  Corps  occupational  field. 

12.  A  pattern  of  discreditable  involvement  with  military  or  civilian 
authorities,  notwithstanding  the  fact  that  such  misconduct  has  not  resulted  in 
judicial  or  noivjudicial  punishment  under  the  UCMJ. 

13.  Conviction  by  civilian  authorities  (foreign  or  domestic),  or  action 
taken  which  is  tantamount  to  a  finding  of  guilty,  for  an  incident  which  would  amount 
to  an  offense  imder  the  UCMJ. 

C.  National  security.  An  officer  (except  a  retired  officer)  may  be  separated 
from  the  naval  service  when  it  is  determined  that  the  officer's  retention  is  clearly 
inconsistent  with  the  interests  of  national  security.  SECNAVINST  5510.30,  Subj: 
DEPARTMENT  OF  THE  NAVY  PERSONNEL  SECURITY  PROGRAM.  An  officer 
considered  for  separation  under  the  provisions  of  SECNAVINST  5510.30  will  be 
afforded  all  the  rights  provided  in  this  chapter. 
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D.  Removal  of  ecclesiastical  endorsement.  Officers  on  the  active-duty  list 
in  the  Chaplain  Corps,  who  can  no  longer  continue  professional  service  as  a  chaplain 
because  an  ecclesiastical  endorsing  agency  has  withdrawn  its  endorsement  of  the 
officer's  continuation  on  active  duty  as  a  chaplain,  shall  be  processed  for  separation 
with  an  honorable  discharge. 

E.  Parenthood.  An  officer  may  be  separated  by  reason  of  parenthood  if  it 
is  determined  that  the  officer  is  imable  to  perform  his  /  her  duties  satisfactorily  or  is 
unavailable  for  worldwide  assignment  or  deployment. 

F.  Dropping  from  the  rolls.  A  Regular  or  Reserve  officer  may  be  summarily 
dropped  from  the  rolls  of  an  armed  force  without  a  hearing  or  a  board  if  the  officer: 

1.  Has  been  absent  without  authority  for  at  least  three  months;  or 

2.  has  been  sentenced  to  confinement  in  a  federal  or  state 
penitentiary  after  having  been  found  guilty  by  a  civilian  court  and  whose  sentence 
has  become  final.  SECNAVINST  1920.6,  end.  (4),  para.  8. 


4404  UMITATIONS  ON  MULTIPLE  PROCESSING 

Officers  who  are  processed  for  separation  because  of  substandard 
performance  of  duty  or  parenthood,  but  are  retained,  may  not  again  be  processed  for 
separation  for  the  same  reasons  within  the  one-year  period  beginning  on  the  date  of 
that  determination.  By  contrast,  officers  who  are  processed  for  separation  for 
misconduct,  moral  or  professional  dereliction,  or  in  the  interest  of  national  security, 
but  are  retained,  may  again  be  required  to  show  cause  for  retention  at  any  time.  No 
officer,  however,  may  again  be  processed  for  separation  solely  because  of  performance 
or  conduct  which  was  the  subject  of  previous  proceedings  unless  the  findings  and 
recommendations  of  the  board  that  considered  the  case  are  determined  to  have  been 
obtained  by  fraud  or  collusion. 


4405  CHARACTERIZATION  OF  SERVICE 

Separations  are  characterized  as  either  honorable,  general  (under 
honorable  conditions),  or  under  other  than  honorable  (OTH)  conditions. 

A.  Honorable.  An  officer  whose  quality  of  service  has  generally  met  the 
standards  of  acceptable  conduct  and  performance  of  duty  for  officers  of  the  naval 
service,  or  is  otherwise  so  meritorious  that  any  other  characterization  would  be 
clearly  inappropriate,  shall  have  his  or  her  service  characterized  as  honorable. 
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B.  General  (under  honorable  conditions).  Characterization  of  service  as 
general  (under  honorable  conditions)  is  warranted  when  significant  negative  aspects 
of  the  officer's  conduct  or  performance  of  duty  outweigh  positive  aspects  of  the 
oHlcer’s  military  record. 

C.  Other  Than  Honorable.  This  characterization  is  appropriate  when  the 
officer's  conduct  or  performance  of  duty,  particularly  the  acts  or  omissions  that  give 
rise  to  reasons  for  separation,  constitute  a  significant  departure  from  that  required 
of  an  officer  of  the  naval  service.  Examples  include;  commission  of  a  serious  offense; 
abuse  of  a  special  position  of  trust;  an  act  or  acts  which  bring  discredit  upon  the 
armed  services;  disregard  by  a  superior  of  customary  superior-subordinate 
relationships;  or  acts  or  omissions  that  adversely  affect  the  ability  of  the  militaiy  unit 
to  maintain  discipline,  good  order,  and  morale  or  endanger  national  security. 

D.  Limitations 

1.  Reserve  officers.  Conduct  in  the  civilian  community  by  a  Reserve 
member  who  is  not  on  active  duty  or  on  active  duty  for  training  and  was  not  wearing 
L  e  military  imiform  at  the  time  of  such  conduct  giving  rise  to  separation,  may  form 
the  basis  for  an  OTH  only  if  the  conduct  directly  affects  the  performance  of  military 
duties  and  the  conduct  has  an  adverse  impact  on  the  overall  effectiveness  of  the 
service  (including  military  morale  and  efficiency). 

2.  Preservice  misconduct.  Whenever  evidence  of  preservice 
misconduct  is  presented  to  a  board,  the  board  may  consider  it  only  for  the  purpose 
of  deciding  whether  to  recommend  separation  or  retention  of  the  respondent.  Such 
evidence  shall  not  be  considered  in  recommending  the  characterization  of  service. 
The  board  shall  affirmatively  state  in  its  report  that  such  evidence  was  considered 
only  for  purposes  of  determining  whether  it  should  recommend  retention  or 
separation.  Service  must  be  characterized  as  honorable  when  the  grounds  for 
separation  are  based  solely  on  preservice  activities. 


4406  NO'nFICATION  PROCEDURES 

A.  Applicability.  The  notification  procedure  shall  be  used  when; 

1.  A  probationary  Regular  officer  or  a  Reserve  officer  above  CWO~4 
with  less  than  three  years  of  commissioned  service,  or  a  permanent  Regular  or 
Reserve  warrant  officer  with  less  than  three  years  of  service  as  a  warrant  officer,  is 
processed  for  separation  for  substandard  performance  of  duty  or  for  parenthood; 
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2.  a  temporary  limited  duty  oflicer  (LDO)  or  temporary  warrant 
officer  (WO)  is  processed  for  termination  of  his  /  her  temporary  iq[>pointment  for 
substandard  performance  of  duty,  misconduct  or  moral  or  professional  dereliction, 
retention  not  consistent  with  national  security,  or  paren^ood  (an  officer  whose 
temporary  appointment  is  terminated  reverts  to  his  /  her  permanent  status  as  a 
warrant  officer  or  enlisted  member); 

3.  an  officer  is  processed  for  separation  for  misconduct,  or  moral  or 
professional  dereliction,  retention  not  consistent  with  national  security,  or  parenthood 
and  a  separation  with  an  honorable  or  general  characterization  of  service  is 
recommended  by  Chief  of  Naval  Personnel  (CHNAVPERS)  or  Deputy  Chief  of  Staff 
for  Manpower  and  Reserve  Affairs  [DC/S  (M  &  RA)]  to  the  Secretary  of  the  Navy; 

4.  a  Reserve  officer  is  processed  for  removal  from  an  active  status 
due  to  age  or  lack  of  mobilization  potential;  or 

5.  a  Regular  or  Reserve  officer  is  processed  for  separation  for  failure 
to  accept  appointment  to  0-2. 

B.  Letter  of  notification.  The  CO  shall  notify  the  officer  concerned  in 
writing  of  the  following: 

1.  The  reasons  for  which  the  action  was  initiated  (including  the 
specific  factual  basis  supporting  the  reason); 

2.  the  recommended  characterization  of  service  is  honorable  [or 
general,  if  such  a  recommendation  originated  with  CHNAVPERS  or  DC/S  (M  &  RA)]; 

3.  that  the  officer  may  submit  a  rebuttal  or  decline  to  make  a 

statement; 

4.  that  the  officer  may  tender  a  resignation  in  lieu  of  separation 

processing; 

5.  that  the  officer  has  the  ri^t  to  confer  with  sq;)pointed  counsel; 

6.  that  the  officer,  upon  request,  will  be  provided  copies  of  the  papers 
to  be  forwarded  to  SECNAV  to  support  the  proposed  separation  (classified  documents 
may  be  summarized); 

7.  that  the  officer  has  the  rig^t  to  waive  the  ri^ts  enumerated  in 
paragraphs  3,  4,  5,  and  6  above,  and  that  failure  to  respond  shall  constitute  waiver 
of  these  ri^ts;  and 
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8.  that  the  ofllcer  has  a  specified  period  of  time  (normally  five 
working  days)  to  respond  to  the  notification. 

C.  Right  to  counsel.  A  respondent  has  the  ri^t  to  consult  with  qualified 
counsel  except  when  the  commander  determines  that  the  needs  of  the  service  require 
expeditious  processing  and  access  to  qualified  counsel  is  not  anticipated  for  at  least 
the  next  five  days  because  the  command  is  overseas  or  distant  fi*om  judge  advocate 
resources.  Nonlawyer  coimsel  shall  be  appointed  whenever  qualified  counsel  is  iK>t 
available.  The  respondent  may  also  consult  with  a  civilian  counsel  at  no  expense  to 
the  government. 

D.  Response.  The  respondent  shall  be  provided  a  reasonable  period  of 
time — normally  five  working  days,  but  more  if  in  the  judgment  of  the  CO  additional 
time  is  necessary — to  act  on  the  notice.  An  extension  may  be  granted  by  the  CO  upon 
a  timely  showing  of  good  cause  by  the  officer.  Failure  to  elect  desired  ri^ts,  even  if 
notice  is  provided  by  mail  as  authorized  for  the  Reserves,  constitutes  a  waiver  of 
rights  and  an  appropriate  notation  will  be  made  in  the  case  file.  If  the  respondent 
elects  one  or  more  rights,  but  declines  to  sign  the  appropriate  notification  statement, 
note  the  rights  elected  and  the  refusal  to  sign. 

E.  Submission  to  SECNAV.  The  commander  forwards  the  case  file  with  the 
letter  of  notification  and  response,  supporting  documentation,  and  any  tendered 
resignation  to  SECNAV  via  CHNAVPERS,  DC/S  (M  &  RA),  or  CMC,  as  appropriate. 
SECNAV  determines  whether  sufficient  evidence  exists  to  support  the  alle^ions  set 
forth  in  the  notification  for  each  of  the  reasons  for  separation.  The  Secretary  may 
then: 


1.  Retain  the  officer; 

2.  order  the  officer  separated  or  retired  if  eligible  (if  there  is 
sufficient  factual  basis  for  separation); 

3.  accept  or  reject  a  tendered  resignation;  or 

4.  if  SECNAV  determines  that  the  recommended  honorable  or 
general  characterization  of  service  is  inappropriate,  the  case  may  then  be  referred 
Erectly  to  a  board  of  inquiry. 
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4407  ADMINISTRATIVE  BOARD  PROCEDURES 

A.  Three-tiered  system.  The  administrative  board  procedure  refers  to  a 
three-tiered  S3rstem  consisting  of  a  show-cause  authority,  board  of  inquiry,  and  board 
of  review,  which  must  be  used  to  remove  certain  Regular  commissioned  officers  (not 
retired  or  commissioned  warrant  officers)  from  active  duty  for  cause.  Officers  may 
be  entitled  to  the  three-tiered  review  because  of  the  adverse  characterization  of  their 
separation  or  their  years  of  commissioned  service.  The  following  officers  are  so 
entitled: 


1.  Any  Regular  officer  being  processed  for  misconduct,  or  moral  or 
professional  dereliction,  national  security  or  any  other  basis  which  might  result  in  an 
OTH;and 


2.  a  nonprobationaiy  officer  (i.e.,  generally  a  Regular  officer  having 
at  least  five  years  commissioned  service)  being  processed  for  one  or  more  reasons 
contained  in  paragraph  1  (separations  for  cause)  or  paragraph  6  (parenthood)  of 
SECNAVINST  1920.6,  end.  (3). 

B.  Show-cause  authority 

1.  Convening.  CHNAVPERS  or  DC/S  (M  &  RA)  shall  review  and 
evaluate  the  records  of  officers  referred  by  the  Secretary,  or  when  th^  receive 
information  of  inddents  involving  officers  whose  performance  or  conduct  is  such  that 
processing  for  separation  is  considered  iq>propriate.  The  show-cause  authority 
reviews  the  officer's  record  to  determine  whether  the  officer  should  be  required  to 
show  cause  for  retention  on  active  duty. 

2.  Show-cause  authority  decision  and  findings.  The  show-cause 
authority,  after  deliberations,  shall  determine  the  following: 

a.  That  the  record  contains  suffident  information  that  the 
respondent  should  be  required  to  show  cause  for  retention  for  one  or  more  of  the 
reasons  spedfied  before  a  board  of  inquiry — this  determination  is  mandatory  when 
a  preponderance  of  the  evidence  supports  a  finding  of  homosexual  conduct  or 
imlawful  drug  involvement;  or 

b.  that  none  of  the  reasons  are  supported  by  suffident 
information  of  record  to  require  the  officer  to  show  cause  for  retention  or  to  warrant 
referral  to  a  board  of  inquiry  and  close  the  case. 
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3.  Action  after  show-cause  authority  findings 

a.  If  the  show-cause  authority  closes  the  case,  all  proceedings 

shall  cease. 

b.  If  the  show-cause  authority  determines  that  referral  of  the 
case  to  a  board  of  inquiry  is  appropriate,  the  show-cause  authority  shall  convene,  or 
direct  to  be  convened,  a  board  of  inquiry  under  this  enclosure.  A  statement  of  the 
reason  for  making  such  a  determination  shall  be  provided  to  the  officer  in  writing. 

c.  If  the  show-cause  authority  recommends  that  a 
probationary  officer  be  separated  with  an  honorable  or  general  discharge,  the  show- 
cause  authority  shall  initiate  or  direct  the  initiation  of  the  notification  procediuc 
outlined  in  end.  (7)  to  SECNAVINST  1920.6. 

C.  Board  oLinquiry 

1.  Convening.  The  show-cause  authority  shall  convene  a  board  of 
inquiry,  or  direct  that  one  be  convened,  to  give  the  officer  a  full  and  impartial  hearing 
at  which  he  /  she  may  respond  to,  and  rebut,  the  allegations  which  form  the  basis  for 
separation  for  cause  and  /  or  retirement  in  an  inferior  paygrade,  and  present  matters 
favorable  to  his  /  her  case  on  the  issues  of  separation  and  /  or  characterization  of 
service. 


2.  Board  membership.  Boards  of  inquiry  shall  consist  of  not  less 
than  three  officers  in  the  same  armed  force  as  the  respondent. 

a.  In  the  case  of  Regular  commissioned  officers  (other  than 
temporary  LDO's  and  WO's),  members  of  the  board  shsdl  be  hig^y  qualified  and 
eiqperienoed  officers  on  the  active-duty  list  in  grade  0-6  or  above  and  senior  in  grade 
to  the  respondent. 


b.  In  the  case  of  Reserve,  temporary  LDO's,  and  WO's,  the 
members  shall  be  senior  to  the  respondent;  if  the  respondent  is  a  reservist,  at  least 
one  member  of  the  board  shall  be  a  Reserve  officer  unless  SECNAV  directs  o^erwise. 

c.  At  least  one  member  shall  be  an  unrestricted  line  officer. 
This  officer  will  have  command  experience  whenever  possible.  One  member  shall  be 
in  the  respondent's  competitive  categoiy;  however,  if  the  respondent's  competitive 
category  does  not  include  0-6's  or  above,  an  0-6  from  a  closely  related  designator 
shall  be  used  to  satisfy  this  requirement.  If  that  is  not  possible,  an  unrestricted  line 
officer  shall  be  used.  CHNAVPERS,  DC^  (M  &  RA),  or  CMC  may  waive  each  of 
these  requirements  on  a  case-by-case  basis  when  compliance  would  result  in  undue 
delay. 
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d.  When  sufficient  highly  qualified  and  «q;)erienoed  officers  on 
the  active-duty  list  are  not  available,  the  convening  authority  shall  complete  board 
membership  with  available  officers  who  have  been  retired  for  less  than  two  (2)  years 
and  otherwise  meet  the  criteria  set  forth  above.  The  convening  authority  may  select 
qualified  board  members  from  outside  the  command. 

e.  Officers  with  personal  knowledge  pertaining  to  the 
particular  case  shall  not  be  appointed  to  the  board  considering  the  case.  No  officer 
may  be  a  member  of  more  than  one  board  convened  under  this  instruction  to  consider 
the  same  officer. 


f.  The  senior  member  of  a  board  of  inquiiy  shall  be  the 
presiding  officer  and  rule  on  all  matters  of  procedure  and  evidence,  but  may  be 
overruled  by  a  meyority  of  the  board.  If  appointed,  the  legal  advisor  shall  rule  finally 
on  all  matters  of  procure,  evidence,  and  challenges— except  challenges  to  him  / 
herself. 


3.  Other  participants.  The  convening  authority  shall  appoint  a 
nonvoting  recorder  to  perform  such  duties  as  appropriate.  The  convening  authority 
may  appoint  a  nonvoting  legal  advisor  to  perform  such  duties  as  the  board  desires. 
Neither  the  recorder  nor  the  legal  advisor  shall  participate  in  closed  sessions  of  any 
board.  The  convening  authority  shall  rule  finally  on  all  challenges  for  cause  against 
the  legal  advisor. 

4.  Notification  and  respondent  rights.  At  least  30  days  before  the 
board  of  inquiiy  hearing,  the  respondent  shall  be  notified  in  writing  of  the  reasons 
why  the  respondent  is  being  required  to  show  cause  for  retention  in  the  naval  service 
and  the  least  favorable  characterization  of  service  authorized.  Hie  respondent  must 
also  be  notified  of  their  rights  at  the  board  of  inquiiy,  which  are  akin  to  those  held 
by  enlisted  members  before  an  administrative  discharge  board.  Failure  to  reqxmd 
after  being  afforded  a  reasonable  opportunity  to  consult  with  coimsel  constitutes  a 
waiver  of  those  rights. 

5.  Board  decisions.  Hie  board  shall  make  the  following 
determinations,  by  mcgority  vote,  based  on  the  evidence  presented  at  the  hearing^ 

a.  A  finding  on  each  of  the  reasons  for  separation  specified, 
based  on  the  preponderance  of  evidence; 

b.  a  recommendation  for  separation  of  the  respondent  firom  the 
naval  service  for  specified  reasons  with  a  recommended  characterization  of  service 
(a  recommendation  for  separation  is  mandatory  when  a  preponderance  of  the 
evidence  supports  a  finding  of  homosexual  conduct  or  unlawful  drug  involvement); 
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c.  a  finding  that  none  of  the  reasons  specified  are  supported 
by  sufficient  evidence  prescribed  to  warrant  separation  for  cause  and  the  case  is 
closed;  or 


d.  a  recommendation,  in  the  case  of  a  retirement-eligible 
officer,  for  retirement  in  the  current  grade  or,  if  the  officer  has  not  satisfactorily 
served  in  that  grade,  the  next  inferior  grade. 

6.  Board  report.  The  board  report,  signed  by  all  members  (including 
any  separate,  minority  reports),  shall  include  a  verbatim  transcript  of  the  board’s 
proceedings  for  Regular  commissioned  officers;  a  summarized  transcript  can  be 
prepared  for  all  other  cases  unless  a  verbatim  record  is  directed  1^  the  convening 
authority.  The  transcript  shall  be  provided  to  the  respondent  for  examination  prior 
to  signature  by  the  board  members.  The  transcript  will  note  that  the  opportunity 
was  afforded;  any  deficiencies  identified  by  the  respondent  shall  be  attached  to  the 
report.  The  report  shall  also  include: 

a.  The  individual  officer's  service  and  background; 

b.  each  of  the  specific  reasons  for  which  the  officer  is  required 
to  show  cause  for  retention; 

c.  each  of  the  acts,  omissions,  or  traits  alleged  and  the 
findings  on  each  of  the  reasons  for  separation  specified; 

d.  the  position  taken  by  the  respondent  with  re^f)ect  to  the 
allegations,  reports,  or  other  circumstances  in  question  and  the  acts,  omissions,  or 
traits  alleged; 


e.  the  recommendations  of  the  board  that  the  respondent  be 
separated  and  receive  a  specific  characterization  of  service,  or,  if  retirement  eligible, 
that  the  officer  be  retired  in  the  grade  currently  held  or  in  the  next  inferior  grade;  or 

f.  the  finding  of  the  board  that  separation  for  cause  is  not 
warranted  and  that  the  case  is  closed;  and 

g.  a  copy  of  all  documents  and  correspondence  relating  to  the 
convening  of  the  board  (e.g.,  witness  request).  (The  respondent  shall  be  given  a  cxxpy 
of  the  report  of  proceedings  and  the  finings  and  recommendations  of  the  board  and 
given  an  opportunity  to  submit  written  comments  for  consideration  by  the  board  of 
review.) 
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7.  Action  on  the  report.  The  report  of  the  board  shall  be  submitted 
via  the  convening  authority  to  CHNAVPERS,  DC/S  (M  &  RA),  or  CMC  for 
termination  of  proceedings  or  hirther  action,  as  iqppropriate.  Further  action  may 
include: 


a.  In  the  case  of  Reserve  officers,  LDO's,  and  WO's 
recommended  for  separation,  review  and  endorsement  of  the  case  to  SECNAV  for 
final  determination; 

b.  in  the  case  of  Regular  O-l's  or  above  recommended  for 
removal  from  active  duty,  delivery  of  the  case  to  the  board  of  review;  and 

c.  in  the  case  of  a  retirement-eligible  officer  whose  case  was 
referred  to  the  board  solely  to  determine  the  expropriate  retired  grade,  review  and 
endorsement  of  the  ceise  to  SECNAV. 

D.  Board  of  review 

1.  Convening.  Boards  of  review  cure  convened  by  CHNAVPERS,  DG/S 
(M  &  RA),  or  CMC  to  review  the  reports  of  bocurds  of  inquiry  which  recommend 
separation  for  cause  of  permanent  Regular  O-l's  and  above  and  make 
recommendations  to  the  Secretcury. 

2.  Board  membership  and  other  participants.  Boards  of  review  shall 
be  composed  in  the  same  mcumer  as  boards  of  inquiry  convened  for  regulcur  officers. 
The  convening  authority  shall  cxpoint  a  nonvoting  recorder  cuid  may  axpouit  a 
nonvoting  legal  advisor. 

3.  Respondent's  ri|^ts.  The  respondent  does  not  have  the  rig^t  to 
sxpear  before  a  board  of  review  or  to  present  any  statement  to  the  board,  except  the 
statement  of  rebuttal  to  the  findings  and  recommendations  of  the  bocurd  of  inquiry. 

4.  Board's  review  and  report.  The  bocud  report  shall  be  signed 
cdl  members  including  any  separate,  minority  reports.  The  bocurd  shall  make  the 
following  determinations  by  mcyority  vote,  based  on  a  review  of  the  report  of  the 
board  of  inquiry: 


a.  A  finding  that  the  respondent  should  be  retained  on  active 
duty  and  the  case  is,  therefore,  closed;  or 

b.  a  finding  that  the  respondent  has  failed  to  show  cause  for 
retention  on  active  duty,  together  with  a  recommendation  as  to  characterization  of 
service  not  less  favorable  than  that  recommended  by  the  board  of  inquiiy.  (A 
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recommendation  for  separation  is  mandatory  when  a  preponderance  of  the  evidence 
supports  a  finding  of  homosexual  conduct  or  unlawful  dnig  involvement.) 

5.  Action  on  the  hoard’s  report.  The  board  of  review's  report  whidi 
recommends  separation  shall  be  delivered  with  any  desired  recommendations  by  the 
CHNAVPERS,  DC/S  (M  &  RA),  or  CMC  to  SECNAV,  who  may  direct: 

a.  Retention;  or 

b.  discharge  with  a  characterization  of  service  not  less 
favorable  than  that  recommended  by  the  board  of  inquiry. 

E.  Retirement  and  resignation.  An  officer  who  is  being  considered  for 
removal  from  active  duty  who  is  eligible  for  voluntary  retirement  may,  upon  iq>proval 
by  the  Secretary,  be  retired  in  the  highest  grade  in  which  he  served  satisfactorily  as 
determined  by  the  Secretary  under  the  guidelines  of  10  U.S.C.  §  1370. 

1.  Enclosure  (6)  to  SECNAVINST  1920.6  allows  the  Secretary  to 
reduce  an  officer  only  one  grade  for  not  serving  "satisfactorily,"  even  if  he  meets  the 
time-in-grade  requirements. 

2.  An  officer  who  is  not  eligible  for  retirement  may  submit  an 
imqualified  resignation  (honorable  discharge),  qualified  resignation  (general  or 
honorable  discharge  acceptable),  or  resignation  for  the  good  of  the  service  (any 
characterization  of  service  acceptable)  to  the  Secretary. 
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OTHER  OFFICER  PERSONNEL  MATTERS 


4408  INTRODUCTION 

The  Constitution  further  provides  that  the  President  shall  "Commission 
all  the  Officers  of  the  United  States."  U.S.  Const,  art.  II,  §  3.  The  appointment  and 
commissioning  of  officers  in  the  armed  forces  is  prescribed  by  Title  10,  which  includes 
the  Defense  Officer  Personnel  Management  Act  (DOPMA).  The  transition  provisions 
of  DOPMA  can  be  found  in  small  print  immediately  following  10  U.S.C.  §  611. 


4409  APPOINTMENTS 

A.  Entry-grade  credit.  Many  officers,  particularly  those  in  the  staff  corps, 
receive  credit  upon  appointment  in  the  Navy  or  Marine  Corps  for  prior  commissioned 
service  or  advanced  education  and  training  completed  while  not  in  a  commissioned 
status.  The  Secretarial  regulations  on  initial  appointment  in  the  various  staff  corps 
or  as  judge  advocates  include  the  following: 

1.  Chaplain  Corps  -  SECNAVINST  1120.4; 

2.  Judge  Advocate  General's  Corps  (JAGC)  -  SECNAVINST  1120.5 
(direct  commissions  and  JAGC  student  program  -  prior  commissioned  service  credit 
plus  law  school  time  while  not  in  a  commissioned  status)  and  SECNAVINST  1520.7 
(Law  Education  Program  -  prior  commissioned  service  credit  only); 

3.  Nurse  C!orps  -  SECNAVINST  1120.6; 

4.  Civil  Engineer  Corps  -  SECNAVINST  1120.7; 

5.  Medical  Service  (Dorps  -  SECNAVINST  1120.8;  and 

6.  Marine  judge  advocates  -  SECNAVINST  1120.9  (credit  for  prior 
commissioned  service,  plus  constructive  service  credit  for  time  in  law  school  while  not 
in  a  commissioned  status); 

7.  Medical  Corps  -  SECNAVINST  1120.12; 

8.  Dental  Corps  -  SECNAVINST  1120.13; 

9.  Supply  (Dorps  -  SECNAVINST  1120.14. 


Naval  Justice  School 
Publication 


44-14 


SJADeskboofc 
Rev.  3/94 


Administrative  Separatimi  of  Officers 


B.  Placement  on  the  active-dutv  list.  The  active-duty  list  is  used  for 
determining  eligibility  for  consideration  for  promotion  by  an  active-duty  promotion 
board  and  for  determining  precedence.  Rules  for  position  on  the  list  are  set  forth  in 
SECNAVINST  1427.2.  Wli^e  position  is  generally  fixed  by  grade  and  date  of  rank, 
a  Reserve  officer  recalled  to  active  duty  after  a  break  in  active  service  of  more  than 
six  months  may  have  the  date  of  rank  in  grade  adjusted  to  a  later  date  of  rank  (more 
junior)  to  give  them  more  time  to  compensate  for  their  break  in  active  service  before 
consideration  by  an  active-duty  promotion  board. 


4410  PROMOTIONS 

Each  year  the  Secretary  of  the  Navy  approves  a  master  promotion  plan, 
with  specific  selection  opportunities  for  each  competitive  category  and  grade,  based 
upon  projected  vacancies  and  requirements  in  that  competitive  categoiy  and  grade. 
The  promotion  zones  are  established  with  a  view  toward  providing  relatively  similar 
opportunities  for  promotion  over  the  next  five  years.  The  basic  reference  for 
promotions  is  SECNAVINST  1420.1. 

A.  Oimmunication  with  selection  boards.  The  convening  of  a  promotion 
selection  board  is  publicized  by  ALNAV  at  least  30  days  in  advance.  Each  officer 
eligible  for  consideration  by  the  board  may  communicate  in  writing  with  the  board 
(including  endorsements  or  enclosures  prepared  by  another).  The  communication 
must  arrive  by  the  date  the  board's  convenes. 

B.  Reserve  officer  deferrals.  A  Reserve  officer  recalled  to  active  duty  and 
placed  on  the  active-duty  list  may  request  deferral  of  consideration  for  promotion  by 
an  active-duty  promotion  board  for  up  to  one  year  from  the  date  the  officer  enters  on 
active  duty. 

C.  Promotion  boards.  A  precept  signed  by  the  SECNAV  convenes  each 
selection  board  and  furnishes  it  with  pertinent  statutory,  regulatory,  and  policy 
guidelines.  The  membership  of  selection  boards  is  constituted  in  accordrace  with  10 
U.S.C.  §  612  and  SECNAVINST  1401.3.  Each  officer  selected  by  a  board  must  be 
fully  qualified,  and  the  best  qualified  for  promotion  within  each  competitive  category, 
to  meet  the  needs  of  the  Navy  or  Marine  Corps.  The  report  of  the  promotion  board, 
including  the  list  of  eligible  officers  and  selectees,  is  forwarded  to  the  SECDEF  for 
approval  and  subsequent  publication  of  the  selectees'  names  by  mecsage.  Officers  in 
grades  below  0-6,  who  are  in  or  above  the  promotion  zone  and  are  considered  but  not 
selected  for  promotion,  will  be  considered  to  have  failed  of  selection  for  promotion  to 
the  next  higher  grade.  Counseling  of  failed-of-select  officers  is  required  by 
paragraph  6  of  SECNAVINST  1420.1  and  MILPERSMAN,  art.  2220210. 
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D.  Delay  of  promotions.  The  promotion  of  an  oflicer  on  the  active-duty  list 
may  be  delayed  under  certain  circumstances.  The  oflicer  must  be  given  written 
notice  of  the  delay  and  an  opportunity  to  submit  a  statement.  In  appropriate  cases, 
SECNAV  or  the  President  can  remove  the  officer's  name  from  the  promotion  list  for 
cause.  Grounds  for  delay  include: 

1.  Sworn  charges  against  the  officer  have  been  received  by  the 
officer's  GCM  convening  authority  and  the  charges  have  not  been  dispose-*  of; 

2.  an  investigation  is  being  conducted  to  determine  whether 
disciplinary  action  of  any  kind  should  be  brought  against  the  officer; 

3.  processing  for  separation  for  cause  has  been  initiated; 

4.  a  criminal  proceeding  in  a  Federal  or  state  court  is  pending 
against  the  officer;  or 

5.  there  is  cause  to  believe  that  the  officer  is  mentally,  physically, 
morally,  or  professionally  unqualified. 

E.  Special  selection  boards.  Special  promotion-selection  boards  provide  an 
avenue  of  relief  for  officers  who  through  an  error  or  omission  were  not  considered, 
or  not  properly  considered,  by  a  regularly  scheduled  active-duty-list  selection 
board.  Detailed  guidelines  concerning  these  boards  are  contained  in  SECNAVINST 
1401.1.  This  instruction  applies  only  to  errors  or  omissions  which  occurred  after 
15  September  1981.  There  is  no  provision  in  law  for  special  selection  boards  for 
Reserve  inactive-duty  promotions. 

1.  Grounds.  SECNAV  must  convene  a  special  promotion-selection 
board  when  an  eligible  officer  who  was  in,  above,  or  below  the  promotion  zone  was 
not  considered,  through  administrative  error,  for  promotion  by  a  regularly  scheduled 
promotion-selection  board  for  his  competitive  categoiy  and  grade.  In  addition, 
SECNAV  may  convene  a  special  promotion-selection  board  when  an  officer  who  was 
in-zone  or  above-zone  eligible,  was  considered,  but  not  selected,  by  a  regularly 
scheduled  selection  board  and: 

a.  The  action  of  the  board  was  contrary  to  law; 

b.  the  action  of  the  board  involved  material  error  of  fact  or 
material  administrative  error;  or 

c.  the  board  did  not  have  material  information  before  it  for  its 

consideration. 
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2.  Procedure.  Special-promotion  selection  board  procedures  basicalliy 
involve  comparing  the  record  of  an  officer  seeking  relief  from  a  selection-board  error 
or  omission  to  a  sampling  of  records  of  officers  who  were  selected  and  not  selected  by 
the  regularly  scheduled  selection  board  before  whom  the  error  or  omission  occurred. 


4411  RESIGNATIONS 

SECNAV  may  accept  an  officer's  resignation  which  satisfies  the  criteria 
in  SECNAVINST  1920.6,  end.  (2),  as  well  as  the  amplifying  criteria  set  forth  in 
MILPERSMAN,  art.  3830340  or  MARCORSEPMAN,  paras.  5002-5004,  as 
appropriate.  The  reasons  for  voluntary  separation  include:  expiration  of  obligated 
service;  change  of  career  intentions;  and  convenience  of  the  government  (dependency 
or  hardship,  pregnancy  or  childbirth,  consdentious  objector,  surviving  family  member, 
alien  status,  and  separation  to  accept  public  office  or  to  attend  college).  Requests  for 
resignation  may  be  denied  if  the  officer  has  not  completed  all  obligated  service  or  has 
not  met  established  procedures  as  regards  tour  lengths,  contact  relief,  timeliness  of 
requests,  etc. 


4412  VOLUNTARY  RETIREMENTS 

The  policy  guidelines  concerning  consideration  of  voluntary  retirement 
requests  are  set  forth  in  SECNAVINST  1811.3,  Subj:  VOLUNTARY  RETIREMENT 
AND  TRANSFER  TO  THE  FLEET  RESERVE  OF  MEMBERS  OF  THE  NAVY  AND 
THE  MARINE  CORPS  SERVING  ON  ACTIVE  DUTY.  See  also  MILPERSMAN,  arts. 
3860100,  3860120,  3860160-3860300;  MARCORSEPMAN,  paras.  2003-2004. 


4413  INVOLUNTARY  RETIREMENT 

A.  DOPMA.  The  DOPMA  provisions  concerning  involuntary  retirement  or 
discharge  of  Regular  commissioned  0-2*8  throu^  0-6*8  (other  than  LDO's),  who  are 
not  covered  by  the  savings  provisions  discussed  below,  for  failures  of  selecrtion  or 
years  of  service  are  as  follows: 
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Grounds  for  diechargB 

Grade 

or.  if  eligible,  retirement 

0-2 

2  failures  of  selection 

0-3 

2  failures  of  selection 

0-4 

2  failures  of  selection 

0-5 

28  years  of  active 
commissioned  service* 

0-6 

30  years  of  active 
commissioned  service* 

*  See  DOPMA,  §  624(a)  for  special  rules  regarding  computation  of  active 
commissioned  service  for  pre-DOPMA  officers. 

B.  General  savings  provision.  Section  613(a)  of  the  transition  provisions 
of  DOPMA  provide  that  Regular  officers  serving  in  grades  0-4,  0-5,  or  0-6,  or  on 
a  promotion  list  to  such  grades  on  14  September  1981,  shall  be  retired  under  pre- 
DOPMA  laws.  If  later  selected  for  promotion  to  a  higher  grade  or  continuation  on 
active  duty  by  a  board  convened  under  DOPMA,  those  officers  become  subject  to  the 
DOPMA  involuntary-retirement  provisions. 

C.  Additional  savinsB  provisions.  SECNAVINST  1920.6,  end.  (3),  para.  3., 
contains  savings  provisions  for  women  officers  in  the  line,  Supply  Corps,  Civil 
Engineer  Corps,  and  Chaplain  Corps  serving  in  grades  0-2  and  <3-3  and  for  pre- 
DOPMA  flag  and  general  officers. 
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CHAPTER  FORTY-FIVE 


DETACHMENT  FOR  CAUSE 


4501  REFERENCES 

A.  MILPERSMAN.  art.  3410105 

B.  BUPERSINST  1611.17,  Sulg:  NAVY  OFFICER  FITNESS  REPORT 
(FTTREP)  MANUAL 


4502  INTRODUCTION 

"Detachment  for  cause"  (DFC)  refers  to  the  administrative  removal  of  a 
Navy  officer  from  their  current  assignment;  it  is  not  an  wlministrative  separation 
from  the  Navy.  The  DFC  is  one  of  the  most  serious  administrative  measures  that  can 
be  taken  against  an  officer.  It  is  equivalent  to  being  "fired"  firom  a  civilian  job  and 
reassigned  to  less-demanding  duties.  Hie  DFC  is  filed  in  an  officer's  c^dal  record 
and  has  significant  adverse  effect  on  the  officer's  future  naval  career^— particularly 
with  regard  to  promotions,  duty  assignments,  selection  for  schools,  and  qpecial 
assignments.  The  Marine  Corps  has  no  counterpart  to  the  DFC  process. 
Reassignments  are  handled  by  a  "Request  for  Transfer"  specified  in  paragraph  2209 
of  MCO  P1000.6  (ACTMAN). 


4503  BASIS 

Four  bases  exist  for  a  DFC.  They  are  as  follows: 

1.  Misconduct.  Any  act  of  misconduct,  dvil  or  military,  can  form  the 
basis  for  a  DFC.  Only  in  unusual  drcumstances  will  a  DFC  request  fay  reaami  of 
misconduct  be  iqiproved  without  prior  disciplinary  action.  If  no  diadpl^ary  action 
was  taken,  a  statement  e]q;)lainiiig  why  it  was  not  warranted  must  be  made  in  the 
DFC  request. 


2.  UnButiafactorv  performance  invobniiy  one  or  nmre  ■ignifieant 
events  resulting  fi^m  grom  neyligenc»  nr  wbara  cnmpl«»te  diw«if«td  of  duty  is 
involved.  It  is  the  officer's  performance  during  the  significant  event  whidi  fomM  the 
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basis  for  this  DFC  request.  For  example,  the  navigator's  performance,  which  resulted 
in  the  grounding  of  his  /  her  ship,  may  serve  as  a  basis  for  a  DFC. 

3.  Unsatisfactory  performance  of  duty  over  an  extended  period  of 
time.  There  is  no  fixed  time  period  for  this  basis.  Corrective  actions— such  as  letters 
of  instruction  (LOI),  command  counseling,  nonpunitive  letters  of  caution 
(NPLOC) — are  requir^  prior  to  requesting  a  DFC  under  this  basis.  Failure  to 
document  command  action  can  seriously  undermine  the  request. 

4.  Loss  of  confidence  in  an  officer  in  command.  Because  of  the 
unique  position  of  command,  it  is  imperative  that  immediate  superiors  have  full 
confidence  in  a  commanding  oflicer's  judgment  and  ability  to  command.  An 
articulate,  fact-supported  loss  of  confidence  by  the  immediate  superior,  concurred  in 
by  a  flag  officer  in  the  chain  of  conunand,  is  a  sufficient  basis  upon  which  to  detach 
an  officer  in  command. 


4504  COUNSELING 

For  an  officer  to  be  detached  for  unsatisfactory  performance  over  an 
extended  period  of  time,  counseling  is  required.  Various  me^ods  are  available,  but 
LOI's  serve  to  document  the  counseling.  If,  after  a  reasonable  period  of  time,  the 
officer  has  not  achieved  a  satisfactory  level  of  performance,  tiie  LOI's  can  serve  as 
supporting  enclosures  to  a  DFC  request. 


4505  DOCUMENTATION 

All  factual  allegations  of  misconduct  or  imsatisfactory  or  marginal 
performance  of  duty  should  be  adequately  documented  (e.g.,  fitness  reports,  criminal 
investigations).  Fitness  reports  may  comment  on  LOI's,  but  not  NPLOC's. 


4506  CONTENTS  OF  THE  REQUEST 

The  request  shall  contain  a  reasonably  detailed  statement  of  the  specific 
incidents  of  misconduct  or  performance;  corrective  action  taken  to  improve  inadequate 
performance — ^including  coimseling  and  any  disciplinary  action  taken,  in  progress,  or 
contemplated.  All  allegations  must  be  adequately  supported  by  appropriate  inquiry 
or  documentation.  Additionally,  it  must  be  specifically  stat^  why  reassignment 
within  the  command  is  not  a  reasonable  alternative.  Chronologies  of  events  are 
helpful.  Special  fitness  reports  are  no  longer  submitted  in  ooiyimction  with  DFC 
requests  per  BUPERSINST  1611.17.  A  sample  DFC  request  with  an 
acbiowledgement  letter  follows  this  chapter. 
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4507  SUBMISSION  OF  THE  DFC 

A.  Requests  from  commanders.  DFC  requests  from  commanders  should 
make  the  first  via  addressee  the  officer,  if  on  board,  or  his  current  commander  if 
temporarily  assigned  elsewhere,  followed  by  the  officer  concerned.  The  officer  shall 
be  afforded  a  reasonable  period  of  time,  normally  10  working  days,  in  which  to 
prepare  a  statement  or  signify  that  the  officer  read  the  request,  had  a  chance  to 
respond,  and  did  not  desire  to  make  a  statement. 

B.  Routing.  After  the  officer  concerned,  the  next  via  addressee  is  the 
requesting  officer,  giving  the  conunander  an  opportunity  to  comment  on  any 
statement  by  the  officer.  The  commander  then  forward  the  request  via  the 
administrative  chain  of  command,  to  the  first  flag  officer,  who  then  sends  it  to 
CHNAVPERS.  Each  endorsing  command  has  five  (5)  working  da}rs  to  endorse  a  DFC 
request;  local  force  regulations  may  also  have  routing  instructions. 

C.  Flag  officer  requests.  DFC  requests  from  flag  officers  should  be  made 
by  letter  to  CHNAVPERS  with  copies  to  the  administrative  chain  of  command.  Send 
a  copy  to  the  operational  commander  if  he  /  she  is  not  in  the  administrative  chain  of 
command;  send  an  advance  copy  to  Pers-82. 

D.  Handling.  The  DFC  request  is  forwarded  in  double  envelopes  marked 
"For  Official  Use  Only."  Requests  can  be  submitted  by  "Personal  For"  message  in 
exigent  drcumstances.  The  message  miist  be  confirmed  by  the  standard  written 
report. 

E.  DFC  bv  reason  of  misconduct 

1.  lAW  NAVADMIN  111/94  (R  281442Z  JUN  94),  the  NJP  report 
required  by  MILPERSMAN,  art.  341100  has  been  e3q)anded  to  require 
recommendations  on  the  following  three  issues: 

a.  Whether  the  officer  should  be  transferred  from  the 

command; 


b.  whether  the  officer's  misconduct  warrants  promotion  delay 
or  removal  (if  on  the  promotion  list);  and  /  or 

c.  whether  the  officer  should  be  required  to  show  cause  for 

retention. 

In  cases  of  trial  by  court-martial,  where  a  dismissal  has  not  been  awarded,  the 
command  must  provide  a  cover  letter  to  the  court-martial  order  that  addresses  the 
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three  issues  stated  above.  The  court-martial  order  is  then  routed  to  PERS-82  as 
required  by  JAGINST  5800. 7C  section  0152  concerning  post-trial  matters. 

2.  If  any  recommendation  on  the  above  three  issues  is  negative,  the 
NJP  report  or  the  court-martial  cover  letter  must  be  routed  via  the  officer  for 
comment.  After  the  officer  has  submitted  his  /  her  comment,  the  package  is  returned 
to  the  command  for  a  second  endorsement.  The  command  must  then  forward  the 
package  via  the  chain  of  command  for  a  flag  endorsement.  BUPERS  only  requires 
one  flag  endorsement;  however,  fleet  or  type  commanders  may  require  packages  to 
be  forwarded  via  their  chain  of  command.  Esqieditious  processing  and  forwarding  of 
these  reports  is  essential  since  the  officer  is  in  a  holding  status  awaiting  completion 
of  administrative  actions.  These  changes  contained  in  NAVADMIN  111/94  will  be 
incorporated  into  future  changes  to  MILPERSMAN,  arts.  3410105  and  341100. 


4508  ACTION  FOLLOWING  THE  SUBMISSION 

Following  the  DFC  request,  the  officer  can  be  assigned  TAD  to  another 
command.  The  DFC  request  cannot  be  mentioned  in  fitness  reports,  but  the 
commander  can  always  comment  on  the  underlying  performance. 


4509  ENUSTED  PERSONNEL 

Per  MILPERSMAN,  art.  3420260,  the  DFC  can  be  used  for  enlisted 
personnel  in  paygrades  E-7  through  E-9 — ^and  any  member  E-6  and  below  who  is 
the  only  sailor  in  the  rating  specialty  on  board.  The  basis  for  the  request  is  the  same 
as  for  officers.  Similarly,  the  command  must  exhaust  lesser  alternatives  such  as 
reassignment  within  the  command.  If  reassignment  is  imsuccessful,  send  the  DFC 
request  to  Pers-831  marked  "Enlisted  Performance,  For  Official  Use  Only." 
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SAMPLE  DFC  REQUEST 

From:  Requesting  Command 

To:  Chief  of  Naval  Personnel  (Pers-82) 

Via:  (1)  [Offtear  oancenietf] 

(2)  [BeqiMsHiig  command-  if  officer  atitt  proooni\ 

(3)  lAdhiifiisfra/ive  chain  of  command  to  flnt  flag  offlcor] 

Subj:  DETACHlifENT  FOR  CAUSE  ICO  IFuUy  identify  the  offleor  concomodi 

Ref:  (a)  MILPERSMAN,  art.  3410105 

(b)  [As  noconary] 

End:  (1)  Fitness  reports 

(2)  Letters  of  Instruction 

(3)  Documented  counseling  and  guidance 

(4)  Supervisor  statements 

(5)  Logs,  records,  or  other  relevant  documents 

(6)  NJP  reports 

(7)  Court-martial  orders 

(8)  Recmda  of  civil  convictions 

(9)  Ofiker's  acknowledgment  form 

1.  Per  reference  (a),  I  request  that  [offleor  concomodl  he  detadied  fir  cause  flrom 
[commami]  by  reason  of  [(mionnduct)  (unoatioftietory  porfhrmaneo  of  duty  involving  a 
dgnifleant  ovontj  (anoadofaetory  porfitrmanco  ofdaiy  over  an  oxtondod  period  oftimo) 
(my  lote  of  confidence  in  [offleor  conemmod'ej  ability  to  command)  (iMer  a»  ummmtedj]. 

2.  [Offleor  eoneemedl  has  been  assigned  to  this  command  sinoe  [dote]  and  has  bemi 
performing  duties  as  [blllef  to  which  aaoigned  or  duty  involved]  since  [dole]. 

3.  [fnclifds  the  fiMctual  n^port  for  the  reaetme  apedfled  in  paragraph  1  and 
juetifleation  far  the  requeat  citing  appropriate  enciosHrss.] 

4.  (Use  the  next  pamgraphe  to  diacuaa  any  rdevant  and  appropriate  matter  (edt 
reaaaignment  faaaibitity,  atatua  or  reeuita  of  any  diaciplinary  adion,  ete»)} 

6.  I  have  given  a  copy  of  this  request  to  [officer  co$%cemed\  on  this  date  and,  fay  endosure 
(9),  have  informed  [(him)(her)]  that:  the  request  may  be  filed  in  [(hia)(her)]  offidd  record;  that 
[(he)(ahe)]  has  a  rid^t  to  submit  a  written  statement;  and  has  [(10  daya  within  iMdh)(mntU 
[date])]  to  do  so. 


CO  8IONATVRB 

Copy  to: 

[Oiffleer  ameemed] 

[dther  aa  required] 
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APPENDIX  B 

SABIPLE  ACENOWLEDGBfENT  LETTER 

[TkU  tetter  is  required  unieae  the  officer  is  under  medical  care 
under  circumstances  where  the  physician  opines  that  referral  of 
this  matter  ufould  have  adverse  medical  consequences  or  when 
referral  cannot  be  made  without  the  unauthorised  disclosure  of 
classified  information] 


Date 

I  have  received  the  letter  requestiiig  my  detachment  for  cause  and  I  understand  that 
the  request  may  be  filed  in  my  official  record. 

I  am  aware  of  the  contents  of  Article  5010110  of  the  NAVPERS  15560A,  Naval 
Military  Personnel  Manual,  and  I  (do)  (do  not)  desire  to  make  a  written  statement 

I  further  understand  that  I  have  (10  calendar  days)  (until  [date])  to  submit  my 
statement  if  I  made  that  election  and  that  fiulure  to  submit  a  statement  in  that 
period  of  time  will  be  treated  as  a  waiver  of  that  rig^t  I  understand  that  any 
statement  I  make  must  be  couched  in  temperate  language;  be  confined  to  the 
pertinent  facts;  and  not  impugn  the  motives  of  others  or  make  counterdiarges. 


Signature 

TYPED  NABIE  OF  OPHCER 


\Mfthe  officer  refuses  to  acknowledge  the  DEC,  ea^lain  the  DFC  process  to  the 
officer  (Lc^  that  the  DFC  may  be  included  in  the  officer’s  official  record  and 
the  officer  hew  a  right  to  submit  a  written  statement  oonceming  it).  If  the 
officer  refiwes  to  sign,  add  the  following  entry.] 

[Officer  concerned]  was  advised  of  the  detachment  for  cause  process  and  refused 
to  acknowledge  it. 


Sigmdure 

TYPED  NAME  OF  COB4B4AND  REP 
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CHAPTER  FORTY-SIX 


DISABnJTY  EVALUATION  SYSTEM 


4601  REFERENCES 

The  statutoiy  basis  for  the  Disability  Evaluation  System  (DES)  is 
10  U.S.C.  §§  1201-1221.  The  implementing  instructions  are  DOD  Directive  1332.18, 
Subj:  SEPARATIONFROMTHEMIUTARYSERVICE BYREASON OFPHYSICAL 
DISABILITY  and  SECNAVINST  1850.4  (and  its  enclosure),  The  Disability  Evaluation 
Manual.  See  also  MARCORSEPMAN,  ch.  8;  MILPERSMAN,  arts.  3860340-3860400; 
and  NAVMED  P-117.  The  President  of  the  Physical  Evaluation  Board  (PEB)  is 
responsible  for  the  operation  of  the  PEB.  The  PEB  is  one  of  three  boards  that  make 
up  the  Navy  0)uncil  of  Personnel  Boards  (NCPB).  The  NCPB  is  part  of  the  office  of 
SECNAV,  falling  under  Manpower  and  Reserve  Affairs  (M  &  RA).  This  chapter 
outlines  the  process. 


4602  INITIAL  EVALUATION 

Servicemembers  whose  physical  qualifications  to  continue  on  full  duty 
are  in  doubt,  or  whose  physical  limitations  pr^ude  their  return  to  full  duty  within 
a  reasonable  time,  should  have  a  medical  bosird  dictated  by  their  attending  physician. 
The  servicemember  is  given  an  opportunity  to  view  the  completed  medial  board 
dictation,  and  is  allowed  to  submit  a  statement  in  rebuttal  which  is  included  in  the 
medical  l^ard  package.  If  the  servicemember  submits  a  statement  of  rebuttal,  the 
physician  submitting  the  medical  board  must  address  Uie  points  raised  in  the 
rebuttal  in  his  /  her  surrebuttal — ^which  is  also  included  in  the  medical  board 
package. 


If  a  period  of  limited  duty  is  recommended  to  allow  the  servicemember  to 
recover  full  physical  qualifications,  it  can  be  granted  at  the  medical  facility  (for 
enlisted  members  and  only  up  to  12  months)  or  the  medical  board  will  be  forwarded 
to  the  appropriate  department  for  review  (BUPERS-281  /  CMC  MMSR-4). 

If  the  member's  physical  condition  suggests  that  he  /she  may  be  unable  to 
continue  on  full  duty,  the  case  is  forwarded  to  the  President,  PEB,  for  a 
determination  of  fitness. 
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4603  MENTAL  COMPETENCY 

If  the  member's  ability  to  manage  his  /  her  personal  affairs  is  doubtful, 
a  medical  board  must  be  held  to  determine  competency.  The  board  is  composed  of 
three  physicians,  one  of  whom  is  a  psychiatrist.  The  three-member  medical  board 
is  not  required  if  the  member  is  not  expected  to  live  more  than  96  hours  after  the 
preparation  of  the  board.  In  times  of  war,  if  a  member  is  not  esqsected  to  live,  a 
casualty  report  may  be  substituted  for  a  medical  board — provided  it  contains  the 
member's  diagnosis,  prognosis,  and  current  mental  status. 


4604  THE  PHYSICAL  EVALUATION  BOARD  (PEB) 

The  PEB  is  composed  of  the  Record  Review  Panel  (RRP)  and  three 
hearing  panels.  Each  panel  is  made  up  of  one  medical  ofllcer,  one  Navy  line  ofilcer, 
and  one  Marine  Corps  officer.  If  the  case  being  evaluated  is  that  of  a  reservist,  at 
least  one  of  the  panel  members  must  be  a  Reserve  commissioned  officer. 


4605  DISABILITY  EVALUATION 

Disability  evaluation  requires  a  determination  whether  a  member  is  fft 
or  unfit.  If  the  member  is  unfit,  the  PEB  must  determine  whether  the  condition  was 
due  to  the  member's  misconduct  and  the  disability  must  be  rated.  The  referral  to  the 
PEB  enters  the  case  into  the  DES.  The  RRP  reviews  the  findings  of  the  medical 
board,  any  line  of  duty  /  misconduct  determinations,  and  any  other  available 
information  concerning  the  case.  Command  line  of  duty  /  misconduct  opinions, 
however,  are  not  binding  on  the  PEB. 


4606  RATING  DISABILITIES 

After  a  Physical  Evaluation  Board  considers  a  member  unfit,  it  will 
normally  award  a  servicemember  a  disability  rating.  These  ratings  are  based  on  the 
Veterans'  Administration  Schedule  of  Rating  Disabilities  found  in  38  C.F.R.  §  4.1  et 
seq.,  as  modified  by  DOD  Directive  1332.18. 

A.  Rating  standard.  The  standard  for  rating  disabilities  is  the  member's 
civilian  employability.  The  individual  ratings  can  be  from  0%  to  100%  in  increments 
of  10%.  In  the  case  of  multiple  disabilities,  the  percentages  are  combined  and 
rounded  to  the  nearest  10%  increment.  Disabilities  which  render  a  member  totally 
unemployable  will  be  rated  at  100%. 
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B.  Separation  and  retirement.  A  servicemember  who  has  less  than  20  years 
of  active  duty  and  is  awarded  a  disability  less  than  30%  will  be  separated  from  the 
service  with  disability  severance  pay.  A  servicemember,  regardless  of  length  of 
active-duty  service,  awarded  a  disability  of  30%  or  more  will  be  medically  retired 
either  on  the  temporary  disability  retired  list  (TDRL)  or  the  permanent  disability 
retired  list  (PDRL)— depending  on  the  condition  stability.  Those  servicemembers 
placed  on  the  TDRL  will  be  given  a  medical  examination  at  least  once  every  eighteen 
months  for  the  first  five  years  of  retirement  until  their  condition  has  stabilized.  At 
the  end  of  the  five-year  period,  all  members  still  unfit  will  be  permanently  retired. 
Members  later  found  fit  for  duty  may  be  returned  to  active  duty  per  10  U.S.C.  §  1211 
or  separated. 

C.  Excksions 

1.  Pre-service  conditions.  Any  member  who  incurs  a  disability  prior 
to  being  entitled  to  receive  basic  pay  is  ineligible  for  disability  compensation.  If  the 
disease  or  iivjury  is  aggravated  by  military  service,  an  offset  will  be  applied  to  that 
portion  of  the  disability  deemed  not  service-connected.  This  rule  is  waived  for  all 
members  awarded  a  disability  rating  of  100%.  Members  who  have  eight  years  of 
continuous  active  service  on  the  day  their  medical  board  is  received  by  the  PEB  will 
not  have  their  disability  percentage  reduced  even  though  their  mescal  condition 
existed  prior  to  entry.  Midshipmen  are  not  considered  servicemembers  within  this 
disability  system. 

2.  Misconduct  and  neglect.  Another  exclusion  applies  if  the  disability 
was  incurred  due  to  the  member's  intentional  misconduct  (gross  ne^igence)  or  willful 
neglect.  Misconduct  cases  involving  intoxication  follow  the  same  rules  as  for  line  of 
duty  /  misconduct  determinations.  The  typical  case  of  willful  neglect  involves  the 
servicemember  who  refuses  to  comply  vdth  a  physician's  order  to  refrain  from 
smoking  or  to  lose  weight. 

3.  Unauthorized  absence  fUA).  The  other  major  exclusion  involves 
those  cases  in  which  the  disability  was  incurred  while  in  a  UA  status.  Unlike  the 
requirements  of  the  JAG  Manual,  no  showing  of  material  interference  with  assigned 
duties  is  required  to  find  a  servicemember  in  a  UA  status  for  disability  purposes. 


4607  NOTIFICATION  OF  FINDINGS 

The  finding^  of  the  RRP  are  forwarded  to  the  Disability  Evaluation 
(Counselor  nearest  the  member.  The  counselor  informs  the  member  of  the  findings 
and  explains  their  meaning  via  registered  letter  /  return  receipt  requested. 
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A.  Members  found  fit.  If  found  fit  for  duty,  the  member  has  15  days  to 
request  reconsideration.  There  is  no  rig^t  to  a  hearing,  but  Director  NCPB  may 
grant  a  request  for  one. 

B.  Members  found  unfit.  If  the  member  is  found  unfit,  the  member  may 
accept  the  findings;  CHNAVPERS  or  CMC  will  either  separate  or  retire  the  member. 
Alternately,  the  member  has  15  days  to  demand  a  hearing  before  a  PEB  hearing 
panel.  Failure  to  respond  within  15  days  constitutes  acceptance  of  the  findings. 

C.  Incompetent  members.  Members  in  the  DES  who  have  been  determined 
to  be  mentally  incompetent,  per  chapter  15  of  the  JAG  Manual,  may  not  accept 
findings  of  the  PEB.  Tlie  President  of  the  PEB  will  appoint  counsel  to  represent  the 
member,  and  the  case  is  referred  to  a  hearing  panel  following  action  by  the  RRP.  If, 
however,  the  next-of-kin  accepts  the  finding  of  the  RRP  and  appointed  counsel 
concurs,  the  hearing  may  be  waived  and  the  findings  of  the  PEB  accepted. 


4608  HEARINGS 

A  member  granted  a  hearing  will  receive  orders  to  a  PEB  hearing  panel. 
The  hearing  panels  are  located  in  the  Naval  Hospitals  at  Bethesda,  Maryland,  and 
San  Diego,  California.  The  panel  is  composed  of  two  line  officers  and  a  mc^cal  corps 
officer  (dififerent  officers  from  those  sitting  on  the  RRP).  The  member  is  entitled  to 
judge  advocate  representation  at  the  hearing  panel.  Civilian  counsel,  retained  at  no 
expense  to  the  government,  or  individual  military  counsel,  regardless  of  legal 
qualifications,  may  also  represent  the  member.  Transportation  and  lodging  are 
provided  at  government  expense.  The  member  and  any  desired  witnesses  may  testify 
at  this  hearing.  After  hearing  the  testimony,  the  panel  will  close  for  deliberation. 
Althoufi^  the  hearing  panel  may  advise  the  member  of  its  findings  at  the  conclusion 
of  the  hearing,  the  President  reviews  the  record  and  issues  the  final  findings  of  the 
PEB. 


4609  APPEAL 

The  findings  of  the  PEB  are  final  unless  the  member  petitions  the 
Director  NCPB  within  15  days  of  notification  of  findings.  The  Director  may  deny  the 
petition  or  substitute  his  /  her  own  findings  for  that  of  the  PEIB.  Petitions  for  relief 
must  be  based  on  the  grounds  of  newly  discovered  evidence,  fraud,  misrepresentation, 
or  other  misconduct  or  mistake  of  law.  The  petition  must  be  filed  before  separation 
from  the  naval  service.  Once  separated,  only  BCNR  may  change  the  final  action  of 
the  PEB. 
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4610  RESERVE  DISABimY  BENEFITS 

On  January  8,  1990,  SECNAV  signed  SECNAVINST  1770.3,  Subj: 
MANAGEMENT  AND  DISPOSITION  OF  DISABILITIES  AND  DISABIUTY 
BENEFITS  FOR  NAVY  AND  MARINE  CORPS  RESERVE  COMPONENTS.  This 
instruction,  the  first  major  revision  since  1973,  promulgates  procedures  for 
administering  disabilities  and  disability  benefits  for  members  of  the  Navy  and  Marine 
Corps  Reserves. 

A.  Notice  of  eligibility  (NOE).  In  the  case  of  reservists  called  to  active  duty 
for  less  than  two  weeks,  the  medical  board  should  be  accompanied  by  an  NOE.  The 
NOE  is  a  statement  from  the  respective  service  indicating  that  the  reservist  was 
injured  while  serving  on  active  duty.  The  NOE  authorizes  benefits  provided  under 
10  U.S.C.  §  1074a  and  37  U.S.C.  §  204  for  any  condition  incurred  during  or 
aggravated  by  service  requiring  medical  care  that  extends  beyond  termination  of  a 
period  of  duty.  Without  an  NOE,  a  reservist  serving  less  than  two  weeks  may  be 
found  imfit,  but  denied  disability  benefits. 

B.  Processing.  Authority  to  issue  an  NOE  has  been  delegated  to 
Conunander,  Naval  Reserve  Force  (003)  for  the  Naval  Reserve  and  the  CMC  (RAM-3) 
for  the  Marine  0)rps  Reserve.  If  the  Reserve  member  is  deemed  eligible,  the  case  is 
processed  in  a  similar  fashion  to  the  active-duty  servicemember.  JAG  (Code  32)  acts 
on  all  appeals  of  denials  of  NOE's. 


4611  REVIEW 

The  Judge  Advocate  General  reviews  all  cases  involving  the  retirement 
of  officers;  mental  incompetency;  misconduct  if  the  member  has  not  accepted  the  PEB 
findings;  all  reservists  and  "special  interest"  cases.  One  Attorney  Advisor  is  assigned 
to  the  Retirement  Law  Branch.  He  /  she  may  be  contacted  at  (202)  325-9752, 
DSN  221-9752. 
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CHAPTER  FOBIT-SEVEN 
mV*  PERSONNEL  ISSUES 


4701  POUCY 

A.  REFERENCES 

1.  SECNAVINST  5300.30.  Sulg:  MANAGEMENT  OF  HUMAN 
IMMUNODEHCIENCY  VmUS-l  (HIV-1)  INFECTION  IN  THE 
NAVY  AND  MARINE  CORPS 

2.  SECNAVINST  12792.4.  Suly:  HUMAN  IMMUNODEHCIENCY 
VIRUS  AND  ACQUIRED  IMMUNE  DEFICIENCY  SYNDROME 
IN  THE  DEPARTMENT  OF  THE  NAVY  CIVILIAN 
WORKFORCE 

B.  Pre-service.  A{y>licants  who  are  Human  Immunodeficiency  Virus 

positive  (HIV-f)  are  not  eligible  for  entry  into  the  naval  service.  Acosaaions.  for 
active-duty  or  Reserve  programs  in  initiid  military  training,  who  are  determined  to 
be  HlVi-  as  a  result  of  serologic  testing  ne  not  eligible  for  military  service  and  will 
be  separated  by  reason  of  erroneous  enlistment.  Enlisted  HIV-1  infected  members 
are  net  eligible  for  commissioning  programs  ("commissioning"  is  viewed  as  a  "new" 
accession  for  enlisted  members). 

C.  Testing.  Military  personnel  (active  and  Reserve)  shall  be  tested  for  the 
presence  of  HIV-l  antibodies  to  maintain  the  health  of  the  force  and  to  devek^ 
scientifically  based  information  on  the  natural  history  and  transmission  ni  HIV-l. 
Acquired  Inunune  Defidmtcy  Syndrome  (AIDS).  Family  members  of  active-du^ 
personnel  and  DOD  civilian  enqiloyees  entitled  to  military  medical  care,  cm  a 
voluntary  basis,  shall  be  tested  as  resources  permit.  Mandatory  testing  vi  civilians 
for  serologic  evidence  of  HIV-l  infection  is  not  authorized  ezo^  pursuant  to  valid 
requirements  by  a  host  country.  A  surveillance  program  will  be  amducted  fin*  active- 
duty  and  Reserve  Component  members,  other  than  acoessiems  in  initial  military 
training,  to  determine  if  HIV-l  infection  exists.  Active-duty  perscnmel  serving  in 
overseas  and  deployable  units,  and  all  active-duty  health  care  providers,  shall  be 
tested  on  an  aimual  basis.  All  other  personnel  shall  be  tested  in  ooryunciion  with 
routinely  scheduled  medical  examinations. 
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D.  Retention.  Active-duty  members  who  are  HIV-f,  but  who  demonstrate 
no  evidence  of  immunologic  deficiency,  neurologic  involvement,  decreased  capacity  to 
respond  to  infection,  or  clinical  indication  of  disease  associated  with  HIV-t-,  shall  be 
retained  in  the  naval  service. 

E.  Assignment  limitations.  Personnel  who  are  HIV-i-  can  only  be  assigned 
to  shore  units  within  CONUS  and  within  a  300-mile  radius  of  certain  naval  Medical 
Treatment  Facilities  (MTF).  The  CNO  and  CMC  may,  on  a  case-by-case  basis, 
establish  further  limitations  on  assignment  of  such  members  to  operational  units  or 
specific  duties  when  deemed  necessary  to  protect  the  health  and  safety  of  HTV-i- 
members  and  of  other  military  personnel  (and  for  no  other  reason).  SECNAV  shall 
be  advised  30  dajrs  in  advance  of  each  type  of  limitation  in  assignment  or  duties  and 
the  specific  reasons. 

F.  Involuntary  separation.  Military  persoimel  who  are  HIV-t-,  who 
demonstrate  unfitting  conditions  of  immunologic  deficiency,  neurologic  involvement, 
or  clinical  indication  of  disease  associated  with  HIV-1  infection,  will  be  processed 
through  the  Disability  Retirement  System  under  10  U.S.C.  Chapter  61  as 
implemented  by  SECNAVINST  1860.4,  Subj:  DEPARTMENT  OF  THE  NAVY 
DISABILITY  EVALUATION.  Military  personnel  retained  on  duty,  but  who  are  found 
not  to  have  complied  with  the  directives  given  during  lawfully  ordered  preventive 
medicine  procedures,  are  subject  to  appmpriate  administrative  and  disciplinary 
actions  including  separation  for  cause. 

G.  Voluntary  separation.  A  member  who  is  HIV-»-  and  retained  on  active 
duty  may  request  voluntaiy  separation  under  the  following  guidelines: 

1.  Active-duty  members  testingpositive  for  the  HIV- 1  antibody  may 
apply  for  separation  within  90  days  after  initial  medical  evaluation  and  classification 
is  completed.  The  90-day  period  begins  the  day  the  medical  board  report  of  HIV-l 
positivity  is  signed  by  the  member.  Personnel  requesting  separation  after  the  90-day 
period  has  expired  will  be  considered  on  a  case-by-case  basis  (usually  granted). 
Separation  may  be  delayed  up  to  180  days  after  initial  evaluation  in  order  to 
minimize  manning  shortfalls  and  to  provide  for  continuity  of  functions.  Members  who 
volunteer  for  separation  will  be  processed  for  convenience  of  the  government  due  to 
compelling  personal  need.  Meml^rs  can  use  MHPERSMAN,  art.  3620220  as  a  guide 
for  the  separation  procedure  (substituting  HIV-i-  infection  in  lieu  of  pregnancy).  The 
discharge  shall  be  characterized  as  type  warranted  by  service  record.  Members  who 
elect  separation  will  not  be  allowed  re-entry  into  the  service  at  any  later  date. 
Members  requesting  separation  are  liable  for  money  spent  on  schooling. 
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2.  The  CNO  and  CMC  will  normally  deny  the  request  if  the  member: 

a.  Is  serving  in  a  field  which  is  experiencing  a  significant 
personnel  shortage  that  justifies  retention; 

b.  has  not  competed  obligated  service  incurred  for  DON 
training  or  education;  or 


c.  was  notified  of  HTV-t-  and  later  executed  orders  or  entered 
a  program  requiring  obligated  service. 

3.  The  command  must  counsel  the  individual  on  the  potential  for  lost 
benefits  resulting  firom  a  voluntary  separation.  The  member's  request  for  separation 
must  document  lack  of  pressure  or  coercion,  implied  or  otherwise. 

4.  Members  volimtarily  separated  firom  the  active  force  by  reason  of 
HIV-1  positivity  who  have  a  remaining  military  obligation  will  be  transferred  to  the 
Standby  Reserve  Inactive  unless  there  are  other  medical  reasons  why  the  member 
would  not  be  available  to  meet  mobilization  requirements.  Also,  inV-1  infected 
members  can  be  eligible  for  volimtary  separation  incentive  (VSI)  or  special  separation 
benefit  (SSB)  programs. 

H.  Confidentiality  and  disclosure.  HIV+  test  results  must  be  treated  with 
the  highest  degree  of  confidentiality  and  released  to  no  one  without  a  demonstrated 
need  to  know.  Strict  compliance  with  the  provisions  of  SECNAVINST  5211.5,  Sub|: 
DEPARTMENT  OF  THE  NAVY  PRIVACY  ACT  (PA)  PROGRAM,  is  required.  All 
command  and  medical  personnel  with  access  to  such  information  must  ensure  careful, 
limited  distribution  within  the  specific  guidelines  of  paras.  12c,  14,  and  15  of 
SECNAVINST  5300.30  to  affirmatively  combat  unfounded  innuendo  and  speculation 
about  the  meaning  of  the  information. 

I.  Adverse  action.  Servioemembers  may  not  be  processed  for  separation 
nor  have  UCMJ  action  taken  based  solely  on  an  HIV-i'  blood  test  or  the 
epidemiological  assessment  interview  whidi  is  conducted  by  the  MTF. 
Administrative  separation  processing  for  drug  abuse  or  homosexuality,  or  any  action 
under  the  UCMJ,  must  be  based  on  independent  evidence.  Test  results  cannot  be 
reflected  in  fitness  reports  or  enlisted  evaluations;  HIV-1  positivity  does  not  affect 
promotions.  United  States  v.  Morris,  25  M.J.  579  (A.C.M.R.  1987),  remanded,  ^  M.J. 
46  (C.M.A.  1988)  (blood  test  inadmissible  as  a  matter  of  poli^  in  government's  case¬ 
in-chief);  United  States  v.  Womack,  29  M.J.  88  (C.M.A.  1989)  (safe-smc  order  held 
lawful);  United  States  v.  Johnson,  27  MJ.  798  (A.F.C.M.R.  1988),  affd,  30  MJ.  53 
(C.M.A.  1990)  (unsafe  sex  after  counseling  supported  conviction  for  aggravated 
assault,  despite  failure  to  warn  of  possible  disciplinary  consequences);  United  States 
V.  Stewart,  No.  87-02932  (A.C.M.R.  9  Sept.  1988)  (accused  pled  to  assault  with  a 
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means  likely  to  cause  death  or  serious  iiyury  for  intercourse  without  warnings). 
Similarly,  the  presence  of  AIDS  or  the  HIV-1  antibody  will  not,  by  itself,  be  the  basis 
for  any  adverse  personnel  action  against  a  civilian  employee. 

J.  Protective  orders.  Members  who  are  HIV-t-  may  be  ordered,  for 
example,  not  to  have  unprotected  sex  and  to  inform  future  sexual  partners  of  their 
condition.  Violation  of  these  orders  is  punishable  by  court-martial  under  article  92. 
United  States  v.  Woods,  28  M.J.  318  (C.M.A.  1989)  (legal  sufficiency  of  safe-sex 
order).  A  sample  order  appears  at  the  end  of  this  chapter. 

K.  Medical  interview  informatiop.  The  term  epidemiologic-assessment 
interview  means  that  part  of  the  medical  assessment  of  an  HrV+  member  where  the 
questioning  of  the  member  is  for  the  direct  purpose  of  obtaining  epidemiologic  or 
statistical  information  regarding  the  occurrence,  source,  and  potential  spread  of  the 
infection.  The  epidemiologic-assessment  interview  will  be  conducted  by  the 
interviewing  health  care  professional  during  the  medical  evaluation  us^  to 
determine  the  possible  mode  of  transmission  and  the  status  of  potential  infection. 

1.  Information  obtained  from  a  servicemember  during  or  as  a  result 
of  an  epidemiologic-assessment  interview  may  not  be  used  against  the  member  in 
the  government's  case-in-chief  in  a  court-martial;  noi\judicial  punishment; 
involuntary  separation  (other  than  for  medical  reasons);  administrative  or 
disciplinaiy  reduction  in  grade;  denial  of  promotion;  an  unfavorable  entry  in  a 
personnel  record;  bar  to  reenlistment;  and  any  other  action  considered  by  SECNAV 
to  be  an  adverse  personnel  action. 

2.  The  limitations  above  do  not  apply  to  the  introduction  of  evidence 
for  impeachment  for  rebuttal  purposes  in  any  proceeding  in  which  the  evidence  of 
drug  abuse  or  relevant  sexual  activity  (or  lack  thereof)  has  been  first  introduced  by 
the  member;  or,  nonadverse  personnel  actions  such  as  reassignment,  disqualification 
(temporary  or  permanent)  from  a  personnel  reliability  program,  denial,  suspension 
or  revocation  of  a  security  clearance,  and  duties  requiring  a  high  degree  of  stability 
or  alertness  (such  as  flight  status,  air  traffic  controllers,  explosive  ordinance  disposal, 
or  deep-sea  diving).  Nonadverse  personnel  actions  which  are  supported  by  serologic 
evidence  of  HTV-l  infection  shall  be  accomplished  under  governing  naval  regulations, 
considering  all  relevant  factors  on  a  case-by-case  basis. 

3.  While  not  prohibited  by  the  letter  of  SECNAVINST  5300.30,  use 
of  interview  information  against  another  servicemember  would  probably  violate  its 
spirit.  The  rule  exists  to  promote  candor  in  the  interview;  collateral  use  would  likely 
have  a  chilling  effect  on  the  willingness  of  members  to  provide  this  information. 
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PREVENTIVE  MEDICINE  ORDERS  FOR  mV-POSmVE  PERSONNEL 


This  oooimand  has  been  advised  that  you  were  counseled  by  Preventive  Medicine  personnel 
conoer"^"g  your  diagnosis  of  HIV  positivity,  the  risk  this  condition  poses  to  your  health,  as 
well  as  the  risk  ymi  pose  to  others.  In  the  counseling,  3rou  were  advised  by  medical  personnel 
as  to  necessary  precautions  you  should  take  to  minimize  the  health  risk  to  others  as  a  result 
of  your  condition.  This  command  has  great  concern  f(v  the  health,  welfare,  and  morale  of  you 
and  other  military  personnel  in  this  command.  For  these  reasons,  I  am  imposing  the 
following  restrictions  described  to  you  in  your  medical  counseling  on  your  conduct: 

1.  Prior  to  engaging  in  sexual  activity,  or  any  activity  in  which  your  bodily  fluids  may 
be  transmitted  to  another  person,  you  must  verbally  advise  any  prospective  sexual  nartner 
of  your  HTV  positivity  and  the  risk  of  possible  infection. 

2.  If  your  partner  consents  to  sexual  relations,  you  shall  not  engage  in  sexual  activities 
without  Ae  use  of  a  condom. 

3.  You  must  advise  your  potential  partner  that  the  use  of  a  condom  does  not  guarantee 
that  the  virus  will  not  be  transmitted. 

4.  You  shall  not  donate  blood,  sperm,  body  tissue,  organs,  or  other  body  fluids. 

5.  In  the  event  that  you  require  emergency  care,  you  are  ordered  to  inform  personnel 
responding  to  your  emergency  that  you  are  HIV-positive,  conditions  permitting  (e.g., 
unconscious). 

6.  When  you  seek  medical  or  dental  care,  you  must  inform  health  care  providers  that  you 
are  HIV-positive  before  treatment  is  initiated. 

Important:  Your  failure  to  comply  with  these  orders  may  subject  you  to  disciplinary  action 
under  the  UCMJ  and  /  or  administrative  separation. 

I  acknowledge  understanding  of  the  above  orders. 


M  Member’s  signature 

Member's  name  /  rate  /  service  /  SSN  /  date 

Orders  transmitted  and  member's  signature  witnessed  by; 

Signature:  Name,  rank,  service,  SSN,  and  date 

Printed  Rank,  Name,  Service,  SSN,  and  Date 


Distribution: 

Mail  Original  to:  SUPERS  (Pers  2030,  Department  of  the  Navy, 

Washington,  DC  20350-5000 

Certified  Copy  to:  Member  and  Commanding  Offlcor's  file 
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TRUSTEESHIPS  FOR  INCOMPETENT  MEMBERS 


4801  INTRODUCTION 

Per  37  U.S.C.  §§  601-604,  ^CNAV  has  delegated  authority  to  the  JAG 
to  administer  the  Navy  trustee  program.  JAG  Manual,  chapter  XIV,  e9q>lains  the 
trustee  program.  The  trustee  program  includes  members  of  the  Navy  or  Marine 
Corps  on  active  duty  (other  tiian  for  training^  or  on  the  retired  list  of  the  Navy  or 
Marine  Corps  and  members  of  the  Fleet  Reserve  or  Fleet  Marine  Corps  Reserve. 


4802  BACKGROUND 

Each  year,  many  servioemembers  become  mentally  incompetent  due  to 
uduiy  or  disease.  A  member  is  declared  incompetent  ly  a  competcmgr  board 
convened  by  a  naval  medical  facility  or  a  Department  of  Veterans  Affairs  Medical 
Center.  The  competency  board  consists  of  thx^  physicians,  one  of  whom  must  be  a 
psychiatrist.  Trustees  are  appointed  to  administer  the  militaiy  pay  of  mmnbers  who 
have  been  judged  mentally  incapable  of  managing  their  finmdal  affairs.  The 
member's  pay  becomes  an  immediate  issue,  especially  if  the  memb^  has  dependents. 


4803  TRUSTEE  SELECTION 

On  receipt  of  the  report  of  the  competenty  board,  the  JAG  may  direct 
any  Navy  or  Marine  Corps  activity  to  appoint  an  officer  to  interview  prospective 
trustees,  provided  no  notice  of  q)pointment  of  a  committee,  guardian,  or  other 
competent  legal  representative  has  been  received  hy  JAG.  The  interviewing  officer 
is  provided  complete  instructions  pertaining  to  the  interview  including  forms  required 
to  be  completed  by  the  prospective  trustee  that  will  be  returned  by  the  interviewing 
officer  to  JAG.  A  copy  of  the  letter  (with  endosures)  providing  instruction  to  the 
interviewing  officer  follows  this  chapter.  Also,  the  general  instructions  provided  to 
the  trustees  is  appended. 
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4804  INTERVIEWING  OFFICER  DUTIES 
Hie  interviewing  officer's  duties  include: 

A.  Determining  whether  the  prospective  trustee  can  ol^ain  an  impropriate 

bond 

B.  assisting  the  prospective  trustee  in  obtaining  the  surety  bond  required 
under  37  U.S.C.  §  602(f); 

C.  ascertaining  that  the  prospective  trustee  is  willing  to  execute  an  affidavit 
acknowledging  that  all  monies  will  be  used  for  the  benefit  of  the  member  and  his 
legal  dependents — and  that  no  fee,  commission,  or  charge  for  any  service  performed 
by  the  trustee  (except  for  pa3mient  of  the  surety  bond)  will  be  paid  firom  federal 
monies  received  by  the  trustee;  and 

D.  forwarding  recommendations  regarding  the  suitability  of  the  prospective 
trustee  to  the  Judge  Advocate  General  for  appropriate  action. 


4806  POINT  OF  CONTACT 

The  point  of  contact  for  the  trustee  program  is  OJAG,  Civil  Affairs 
Division  (Code  32),  at  (703)  325-9752  or  DSN  221-9752. 
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APPENDIX  A 

SAMPLE  FIELD  INTERVIEW  OFFICER  REQUEST 
From:  Judge  Advocate  General 

To:  Commanding  Officer  of  Navy  /  Marine  Corps  Activity 

Subj:  MEMBER'S  NAME,  SSN,  PROSPECTIVE  TRUSTEE'S  NAME,  ADDRESS, 
AND  TELEPHONE  NUMBER(S) 

Ref:  (a)  JAGMAN,  Chapter  XIV 

End:  (1)  NAVJAG  Form  5800/24,  Affidavit  Form 

(2)  DD  Form  462,  Surety  Bond  Form 

(3)  Privacy  Act  Statement,  Interview 

(4)  Privacy  Act  Statement,  Surety  Bond 

(5)  Privacy  Act  Statement,  Annual  Accounting  Report 

(6)  NAVJAG  Form  5800/13  and  13A,  Sample  Accounting  Form 

1.  Per  reference  (a),  please  designate  an  officer  to  interview  the  subject 
prospective  trustee  and  recommend  whether  that  person  is  suitable  to  be  appointed 
trustee  to  receive  the  military  pay  of  subject  member  who  has  been  declared  mentalty 
incapable  of  managing  his  or  her  affairs. 

2.  The  interviewing  officer  should  ascertain  to  what  mdent  any  person  is  legally 
dependent  upon  the  member  for  support,  and  whether  a  legal  gucurdian,  conservator, 
or  committee  has  been  or  is  to  be  appointed  by  a  state  court  of  competent  jurisdiction. 
In  the  event  a  legal  representative  has  been  ^)point<id,  the  officer  should  obtain  a 
certified  copy  of  the  court  appointment  and  send  it  to  this  office  (Code  32)  using  the 
address  shown  in  the  letterhead.  After  the  certified  copy  has  been  mailed,  no  filler 
action  is  required  by  the  interviewing  officer  as  in  most  cases  no  trusteeship  is 
necessary  in  these  circumstances. 

3.  If  the  interviewing  officer  considers  the  proqiective  trustee  unsatisfactory  for 
any  reason,  interview  and  recommend  any  other  relative  of  subject  member  in  the 
area  and  considered  qualified  as  a  prospective  trustee.  If  the  new  proqiective  trustee 
is  not  within  the  interviewing  officer's  locality,  the  interviewing  officer  should  furnish 
us  the  name,  relationship,  and  address  of  the  new  prospective  trustee  in  order  that 
we  may  then  order  an  interview  with  such  person.  Return  this  letter  and  enclosures 
with  the  recommendation. 

4.  The  interviewing  officer  should  also  r^wrt:  (a)  name,  relationship,  ages  if 
available,  and  addresses  of  all  immediate  relatives  including  spouse,  diildrmi  (slmw 
dates  of  birth),  parents,  brothers,  and  sisters  of  subject  member;  and  (b)  extent  to 
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which  any  person  is  legally  dependent  upon  subject  member  for  support.  In  the  event 
a  parent  claims  dependency,  provide  the  date  from  which  dependency  is  claimed 
along  with  the  amount  of  allotment  the  member  registered  in  behalf  of  the  claimed 
dependent  parent. 

5.  If  the  recommendation  is  favorable  and  a  legal  guardian  has  not  or  will  not  be 
appointed,  the  interviewing  officer  should  advise  the  prospective  trustee  that  it  is 
necessary  to  execute  the  enclosed  afildavit,  enclosure  (1),  and  to  secnire  a  corporate 
surety  using  the  enclosed  bond  form,  enclosure  (2).  The  interviewing  officer  should 
assist  the  prospective  trustee  in  obtaining  a  corporate  surety  by  first  suggesting  that 
the  prospective  trustee  <»ntact  his  or  her  personal  insurance  agent  for  information 
about  obtaining  the  required  surety  bond.  If  the  prospective  trustee  does  not  have 
a  personal  insurance  agent,  the  interviewing  officer  should  continue  to  assist  the 
prospective  trustee  in  obtaining  the  surety  bond.  The  bond  should  be  executed  by 
both  the  prospective  trustee  and  the  corporate  surety.  The  corporate  seal  should  be 
affixed  along  with  the  name  and  complete  address  of  both  the  corporate  surety  and 
its  agent.  Advise  the  prospective  trustee  that  the  surety  bond  is  required  by  law  and 
cannot  be  waived.  Also,  advise  the  prospective  trustee  that  the  bond  can  only  be 
released  by  the  Judge  Advocate  General  and  that  the  trustee  is  responsible  for  pa3ring 
the  annual  premium  and  sending  the  receipt  for  the  annual  premium  to  this  office 
with  the  annual  accounting  report.  The  premium  for  this  bond  is  reimbursable  from 
the  monies  received  under  the  trusteeship  and  is  not  reimbursed  directly  by  the 
Department  of  the  Navy.  The  executed  surety  bond  and  affidavit  should  then  be 
forwarded  to  this  office  together  with  the  interviewing  officer's  report  and 
recommendation.  Advise  the  prospective  trustee  further  that  detailed  instructions 
will  be  issued  upon  appointment,  that  these  instructions  must  be  followed  very 
carefully,  and  that  the  trustee  may  seek  assistance  from  this  office  at  any  time. 

6.  Provide  the  prospective  trustee  with  a  Privacy  Act  statement  at  the  beginning 
of  the  interview  in  the  form  of  enclosure  (3),  and  explain  the  statement  in  detail.  If 
the  interviewing  officer's  recommendation  with  respect  to  the  prospective  trustee  is 
favorable,  advise  the  prospective  trustee  that  the  bond  form  (DD  Form  462),  enclosure 
(2),  is  subject  to  the  Privacy  Act.  The  interviewing  officer  shaU  provide  the 
prospective  trustee  Privacy  Act  statements,  enclosures  (4)  and  (5),  for  retention  prior 
to  requesting  completion  of  enclosures  (1)  and  (2).  Enclosure  (6),  a  sample  copy  of  the 
accounting  forms,  is  for  the  prospective  trustee's  information  at  this  time  and  is  also 
subject  to  the  provisions  of  the  Privacy  Act.  Upon  appointment  of  the  trustee,  we  will 
provide  a  supply  of  accounting  forms  along  with  a  due  date  for  the  first  annual 
accoimting  report. 

7.  Please  complete  the  prospective  trustee  interview  and  return  a  report  and 
completed  enclosures  (1)  and  (2)  to  this  office  within  20  working  days  from  receipt  of 
this  request. 
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8.  Our  point  of  contact  is  the  Head,  Fidudaiy  Affairs  Branch,  CivU  Affairs 
Division,  tel^hone  (703)  325-9752,  DSN  2^1-9752.  The  interviewingofiioer  may  call 
this  office  prior  to  conducting  the  interview  for  additional  information  or  instruction. 


By  direction 
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APPENDIX  B 

8ABCPLE  AFFIDAVIT  FORM 
(NAVJAG  Form  S800  /  24) 

COUNTY  OF _ )  gg 

STATE  OF  _ ) 


sworn,  deposes  and  says: 


_ _  now  residing  at 

being  first  duly 


That,  pursuant  to  the  Act  of  September  7.  1962,  Public  Uw  87-649,  76  Stat  483  (37  USC  601-604), 
and  regulations  promulgated  1^  the  Secretary  d  the  Navy  for  the  administration  thereof,  affiant 
contemplates  being  appointed  trustee  to  receive  firom  the  United  States  Government  uty  active  duty 
pay  and  allowances,  or  any  amounts  due  for  accumulated  or  accrued  leave,  or  apy  retired  p^r, 
otherwise  payable  to _ _  a  mentally  incompetent  member  of  the  uniformed  services. 


That  any  monies  henceforth  received  by  virtue  of  such  appointment  as  trustee  will  be  apfdied  to  the 
use  and  bendit  of  said  inoompetent,  and  that  no  fee,  commission  or  charge  will  be  demanded  hy 
affiant,  or  in  any  manner  accepted,  for  any  service  or  services  rendered  in  connection  with  such 
appointment  as  trustee. 


That  affiant  will  file  annually  with  the  Fiduciary  Affairs  Branch,  Office  of  the  Judge  Advocate 
General.  200  Stovall  Street,  Alexandria,  VA  22332,  and  at  such  other  times  as  directed  an  accounting 
report,  which  shall  show  all  funds  received  in  behalf  of  said  incomifotent,  all  expenditures  made  in 
behalf  of  said  incompetent,  including  living  e^qiwnses  of  the  dependent  spouse  and  miiunr  children  (and 
only  such  other  dependents  of  said  inoompetent  as  approved  fay  the  Judge  Advocate  Generai), 
accompanied  fay  receipts  or  vouchers  as  instructed  covering  each  expenditure,  and  a  statement  of  the 
condition  of  the  trust  account  at  time  of  submission  of  the  accounting  repwt  to  the  Judge  Advocate 
General. 


That  affiant  will  request  permission  from  the  Judge  Advocate  General  to  make  e9q)enditures  over  and 
above  amounts  fixed  by  the  Judge  Advocate  General,  or  expenditures  of  an  unusual  nature,  and 
no  improper  use  will  be  made  of  the  monies  received  in  behalf  d  the  incompetent. 

Affiant  further  deposes  that  he  /  she  will  faithfully  comply  with  the  applicable  provisions  of  said  Act 
of  September  7, 1962,  the  said  regulations  promulgated  ty  the  Secretuy  of  the  Navy,  any  other  acts 
as  directed  ly  the  Judge  Advocate  General,  200  Stovall  Street,  Alexandria,  VA  22332;  and  do  all  acts 
in  the  manner  required  by  affiant  as  trustee. 


Subscribed  and  sworn  to  before  me  this _ day  of 


19 _ 


(SEAL) 


Notary  Public  in  and  for  the 

County  of _ 

State  of  _ 


My  commission  expires: 

NAVJAG  taooa*  Ob*.  ll-M) 
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BONDCW 


SERVICES 


DATA  BBQinRED  BT  IBB  PBIVACT  ACT  or  1*74 


AirrHOBITY; 


Titia  37  use  Sm  602. 


PRINCIPAL  PURPOSE:  To  provido  a  ■uiUbU  bond  fay  a  daaignatad  tnartao  in  inatanwa  wfam  piyrBMBti  to  a 

mantally  inoompaUnt  manfatr  or  fonnar  mamfaar  ct  tha  naifonnad  aarvieaa  ara  to  ba 
to  that  tmstaa. 


routine  USES: 


DISCLOSURE: 


To  racoop  liability  ineuirad  fay  tniataa  if  faond  is  forfaitad. 


Diadoanra  is  vohmtaiy;  howsvar,  appeintmant  as 
infonnatioa  is  not  providad. 


tmatss  woold  bs  danisd  if  aat^jaet 


Know  all  man  fay  thaaa  praasnta,  that  wo, . 


in  the  county  of _ ,  stats  of _ _  as  principal  and _ 

_ as  surety,  ara  hdd  and  firmly  hound  unto  tha  United  States  of  Amariea, 

hereinaftsr  callod  tha  Qovammsnt,  for  tha  use  and  banafit  of _ _  an  ineoaopatant,  in  ^  penal  amn 

of _ dollara,  for  tha  payment  of  arhieh  aum  wril  and  truly  to  ba  mads,  wo  bind  ouraalvaa,  our  haint 

asecuton,  administratois,  and  auooaasora,  jointly  and  severally,  firmly  fay  thaaa  praoonta. 

The  condition  of  this  obltyatian  ia  such,  that,  wharsaa,  under  tha  pnvirions  of  (37  USC  601-604)  tha 

Sacretaiy _ ,  on _ ,  daaignatad  the  principal  to  raeaiva  firom  tha  Qovammont  any  activs 

duty  pay  and  aUowanoaa,  or  any  amounts  due  for  accumulated  or  aceruad  leave,  or  any  ratirad  or  ratainar  pay, 
otharwiae  payable  to _ ,  a  mantally  incompatant  membar  of  the  uirifonnad  awioaa. 

Now  therefore,  if  the  principal,  in  accordance  with  regnlationa  prescribed  fay  the  Secretary  .  . 

ahall  apply  tha  amounts  so  receivad  to  Uia  use  and  benefit  of  such  incompatant  mambar,  riiall  (aithfiilly  aacaenta  and 
diaebarge  aU  dutias  imposed  upon  him,  ahall  honaatly  account  for  aU  amounts  so  rocsivad  without  frand  or  daisy,  and, 
upon  tsrminatian  of  his  designation,  alull  deliver  any  balance  to  tha  paraon  entitled  to  receive  it,  than  thin  obligation  to 
ba  void;  otharwiae  to  remain  in  full  force  and  virtue. 

Upon  iqrplication  of  the  principal  or  surety  to  the  Secretary  .  and  upon  rendering  of  a 

oomplata  a^  sa^actoiy  accounting  fay  the  principal  harain,  indwhng  evidence  of  actual  pnaemeinn  of  the  aaests  of  tta 

ban^ciaiy  and  the  supplying  of  a  new  bond  acceptable  to  said  Sacretaiy _ _  if  any  ba  required,  tim 

aursty  herein  may  be  relMsed  fium  Uafaility  for  sufaaequant  oceurrences  upon  such  terma  and  conditiona  as  said 
Secretary _ may  prescribe. 


In  witnaea  whereof,  tha  partias  horeto  have  asacutad  this  instrument  under  thair  asvaral  asala  this 

of _ 19 _ ,  tha  name  and  corporata  asal  of  tha  corporate  suraty  being  hereto  afllzod,  and  those  pi 

duly  signed  fay  its  undaraignad  ropraeantativa  puiunant  to  authority  of  its  gowning  body. 


In  presence  of 


ADDRESS 


.[SEAL] 


INDIVIDUAL  PRINCIPAL 


STREET  NO. 


STATE 


CORPORATE  SURETT 


DO  POSM  ess  1 JVL  77 


STREET  NO.  CTTY  STATE 

By _ lA/yU  Cbrporatr  Saaf] 


-FACT  OR  AGENT  AUTHORIZED  TO  SIGN  ADDRESS  (Na,  Street,  Oty,  State, 


BEPLACES  COmON  OP  1  SEP  M.  AND  DO  roni  OSl  PSIVACV  ACT  aTATBONT.  so  80  71,  WHICH  an  onoucR. 
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APTINSaD 

SAMPLE  PRIVACY  ACT  STATEMENT  /  INTERVIEW 
PROSPECTIVE  TRUSTEE  INTERVIEW 


1.  AUTHORITY;  37  U.S.C.  §§  601-604  (1988) 

2.  PRINCIPLE  PURPOSE(S):  To  determine  the  need  for  and  suitability  of  the 
prospective  trustee  to  serve  as  the  financial  manager  for  a  particular  member  or 
former  member  of  the  naval  service  medically  determined  to  be  mentally  incapable 
of  managing  his  /  her  financial  affairs  and  to  identify  persons  dependent  tq)on  the 
member  for  support. 

3.  ROUTINE  USES:  Information  provided  in  the  interview  is  used  in  connection 
with  the  administration  of  payments  to  a  trustee  for  an  incompetent  member  or 
former  member  of  the  naval  service  and  may  be  furnished  to  the  Department  of 
Justice  for  litigation  to  recoup  liability  incurred  by  the  trustee  and  /  or  surety  and  for 
prosecution  for  malfeasance.  Additionally,  it  may  be  furnished  to  the  Department  of 
Veteran  Affairs,  where  appropriate,  in  connection  with  the  administration  of 
programs  administered  by  that  agency. 

4.  DISCLOSURE  MANDATORY  /  VOLUNTARY  CONSEQUENCES  OF 
REFUSAL  TO  DISCLOSE:  Disclosure  is  volimtary,  but  designation  of  an  individual 
as  trustee  will  be  precluded  if  the  necessary  information  is  not  provided. 


M  Signature  of  Prospective  Trustee 
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APPENDIX  E 

SAMPLE  PRIVACY  ACT  STATEMENT  /  SURETY  BOND 

BOND  OF  PERSON  DESIGNATED  TO  ACT  ON  BEHALF  OF 
INCOMPETENT  MEMBER  OR  FORMER  MEMBER 
OF  THE  NAVAL  SERVICE 


1.  AUTHORITY:  37  U.S.C.  §§  601-604  (1988) 

2.  PRINCIPAL  PURPOSE(S):  To  provide  surety  bond  for  an  individual 
designated  as  trustee  to  receive  payments  to  an  incompetent  member  or 

former  member  of  the  naval  service. 

3.  ROUTINE  USES:  Information  provided  in  the  interview  is  used  in  connection 
with  the  administration  of  payments  to  a  trustee  for  an  incompetent  member  or 
former  member  of  the  naval  service  and  may  be  furnished  to  the  Department  of 
Justice  for  litigation  to  recoup  liability  incurred  by  the  trustee  and  /  or  surety  and  for 
prosecution  for  malfeasance.  Additionally,  it  may  be  furnished  to  the  Department  of 
Veteran  Affairs,  where  appropriate,  in  connection  with  the  administration  of 
programs  administered  by  that  agency. 

4.  DISCLOSURE  MANDATORY  /  VOLUNTARY  CONSEQUENCES  OF 
REFUSAL  TO  DISCLOSE:  Disdosiure  is  voluntary,  but  designation  of  an  individual 
as  trustee  will  be  precluded  if  the  necessary  information  is  not  provided. 


Isl  Signature  of  Prospective  Tmstee 
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APPENDIX  F 

SAMPLE  PRIVACY  ACT  STATEMENT 
(NAVJAG  Form  6800/13) 

ANNUAL  OR  FINAL  ACCOUNTING  REPORT 


1.  AUTHORITY:  37  U.S.C.  §§  601-604  (1988) 

2.  PRINCIPAL  PURPOSE(S):  To  determine  compliance  with  the  tmms  of  the 
appointment  as  trustee  to  serve  as  the  financial  manager  for  a  particular  military 
member  or  former  member  of  the  naval  service  medically  determined  to  be  mentally 
incapable  of  managing  his  /  her  financial  affairs. 

3.  ROUTINE  USES:  Information  provided  in  the  interview  is  used  in  connection 
with  the  administration  of  payments  to  a  trustee  for  an  incompetent  number  or 
former  member  of  the  naval  service  and  may  be  furnished  to  the  Department  of 
Justice  for  litigation  to  recoup  liability  incurred  by  the  trustee  and  /  or  surety  and  for 
prosecution  for  malfeasance,  to  the  bonding  company  for  the  purpose  of  recouping 
liability  incurred  by  the  trustee,  and  to  the  Department  of  Veteran  Affairs,  wh«re 
appropriate,  in  connection  with  the  administration  of  programs  administered  by  that 
agency. 

4.  DISCLOSURE  MANDATORY  /  VOLUNTARY  CONSEQUENCES  OF 
REFUSAL  TO  DISCLOSE:  Disclosure  is  mandatory. 


M  Signature  of  Prospective  Trustee 
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PotVi  Apiivovsd 
OICB  Na  070S-M27 


APPENDIX  H 

SUPPLEMENTAL  REPORT  TO  THE  ANNUAL  OR  FINAL  ACCOUNTING 
REPORT  BY  TRUSTEE  OF  INCOBIPETENT  NAVAL  PERSONNEL 


NAVJAG  5800/13A  (Rev.  1>89)  REPORT  SYMBOL  JAG  6800-6A 


NAME  OF  INCOMPETENT 

REPORTING  PERIOD 

1  PART  I  -  CHECKING  | 

CHECKING  ACCOUNT  NUMBER 

NAME  OF  BANK 

ADDRESS  OF  BANK 

PART  n  -  SAVINGS 

SAVINGS  ACCOUNT  NUMBER 

NAME  OF  SAVINGS  INSTITUTION 

1  ADDRESS  OF  SAVINGS  INSTITUTION  | 

AMOUNT  OF  SAVINGS 

AS  OF  (DATE) 

1  PART  m  -  OTHER  INCOME  | 

AMOUNT  OF  MONEY  RECEIVED  FROM 
OTHER  SOURCES  DURING  THE  PERIOD 

PERIOD: 

FROM:  TO: 

THE  FOUOWINO  INFORMATION  IS  PROVIDED  IN  ACCORDANCE  WITH  THE  PRIVACY  ACT  OF  1974,  PX.  83-879: 

THE  INFORMATION  REQUIRED  ON  NAVJAO  SSOQ/ISA  (8-70)  IS  REQUIRED  BY  37  UNITED  STATES  OHS  0O1-8O4  AND 
WILL  BE  USED  TO  ENSURE  THAT  NAVY  RETISEMENT  FUNDS  ARE  BEINO  EXPENDED  PROPERLY  IN  OOMPUANCB 
WITH  THE  AFOREMENTIONED  LAW.  THE  INFORMATION  WILL  BE  ROUTINELY  USED  TO  IlffiNTIFT  THE  RETIRBD 
PERSON  AND  THE  AMOUNT  OF  HIS  PAY.  THE  DISCLOSURE  OF  THE  INFORMATION  IS  MANDATORY. 

Public  reporting  burden  for  thie  ooDeetion  of  information  in  eetimatad  to  avenge  10  minutaa  per  reaponae  including  tinM  fir 
reviewing  inatructiona  and  gathering  and  maintaining  data  neodad.  Sndeommenta  regarding  tl^  burden  aatiaaata  or  any  other 
aapect  of  thia  eoUaetion  of  information,  including  euggaetioiio  for  reducing  thia  burden,  to  Waahington  Haadgnaitain  Sorvieaa, 
Directorate  of  Information  Operationa  and  Reporta,  1315  Jofferaon  Davia  Highway,  Suite  12(M,  Arlington,  VA  33203-4303  and 
to  the  Office  of  Maimgement  and  Budget,  Waehington,  DC  20503. 
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APPENDIX  I 

COPY  OF  JAG  GENERAL  INSTRUCTION  TO  TRUSTEES 


The  Oflioe  of  the  Judge  Advocate  General  (Civil  Affairs  Division)  administers  the 
trustee  program  for  the  Navy  and  Marine  Corps.  Any  questions  pertaining  to  the 
trustee  program  should  be  directed  to  that  office.  The  following  information  is 
provided  to  help  you  in  the  performance  of  your  duties  and  to  advise  you  of  your 
responsibilities  as  trustee: 

1.  FIDUCIARY  RESPONSIBILITIES  AND  DUTIES 

a.  You  have  been  appointed  trustee  in  accordance  with  an  Act  of  Congress, 
37  U.S.C.  §§  601-604  (1988),  and  regulations  issued  pursuant  to  that  Act  You  are 
being  entrusted  with  pay  or  allowances  due  a  member  or  former  membm*  of  the  naval 
service  who  has  been  determined  to  be  incompetent  to  manage  his  /  her  own  financial 
affairs.  Your  appointment  as  trustee  by  the  Department  of  the  Navy  does  not 
authorize  you  to  act  as  trustee  or  guardian  for  any  income  or  benefits  firom  any  other 
source  except  interest  or  dividends  received  firom  trustee  bank  accounts  open^  with 
funds  received  fi'om  the  Department  of  the  Navy.  A  trusteeship  regarding  such  other 
funds  would  have  to  be  authorized  by  another  federal  or  state  agenqr  or  a  court  of 
competent  jurisdiction. 

b.  You  are  personally  accountable  for  all  funds  paid  to  you  by  the 
Department  of  the  Navy  on  behalf  of  the  incompetent  member  or  former  member  of 
the  naval  service.  Your  duty  is  to  manage  and  conserve  monies  received  on  behalf 
of  the  member.  Acoordin^y,  it  is  extremely  important  that  you  comply  with  these 
instructions  and  all  other  instructions  issued  by  said  office. 

c.  You  are  e]q)ected  to  perform  faithfully  your  duties  as  trustee.  If  you  fail 
to  comply  with  all  instructions  issued  you  by  this  office,  it  may  become  necessary  to 
suspend  further  payments  to  you,  terminate  your  trusteeship,  and  take  action  to 
recover  from  you  any  monies  lued  improp^ly.  Federal  law  requires  that  you  serve 
without  fee  or  charge  for  services  rendered  in  connection  with  your  trusteeship. 
Except  for  the  premium  on  your  surety  bond,  you  are  not  authorized  to  use  trustee 
funds  to  pay  any  fee  or  commission  for  any  legal  or  other  service  rendered  in 
connection  with  ^e  establishment  or  administration  of  the  trusteeship. 

d.  Your  trusteeship  authorizes  you  to  receive  only  monies  paid  by  the 
Department  of  the  Navy  for  all  active-duty  pay  and  allowances,  amounts  due  for 
accrued  or  accumulated  leave,  or  retired  pay  due  or  to  become  due  the  member. 
Disbursements  made  by  you  from  these  monies  must  be  for  the  sole  use  and  benefit 
of  the  member,  the  lawful  spouse  and  minor  diildren,  if  any.  Determination  of 
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dependency  of  other  family  members  will  be  made  in  advance  by  the  Judge  Advcxaite 
General,  Department  of  the  Navy,  200  Stovall  Street,  Alexandria,  VA  22332-2400. 

e.  As  trustee,  you  are  required  by  law  to  submit  an  accounting  report 
annually  and  at  such  o^er  times  as  directed  by  said  office.  Your  accounting  report 
should  be  mailed  to  the  Office  of  the  Judge  Advocate  General  (Ccxle  32),  Department 
of  the  Navy,  200  Stovall  Street,  Alexandria,  VA  22332-2400.  Your  accounting  report 
must  be  signed  and  expenditures  must  be  substantiated  by  receipts  or  canceled 
checks  for  every  expense  exceeding  $200.00.  Additionally,  the  most  recent  trustee 
bank  statements  showing  the  name  and  address  of  the  bank,  the  name  in  which  the 
acccunt  is  maintained,  and  the  balance  of  the  accoimt  at  the  end  of  the  acceunting 
period  must  accompany  the  accounting  report.  A  receipt  showing  that  the  annual 
surety  bond  premium  has  been  paid  must  be  submitted  vnth  the  annual  accounting 
report.  Upon  your  appointment  as  trustee,  accounting  forms  are  provided  and  a  due 
date  established  when  the  first  accounting  report  is  required.  Timely  submission  of 
accounting  reports  is  your  responsibility.  We  do  not  send  notices  of  accounting  due 
dates.  Failure  to  submit  your  accounting  report  by  the  due  date  may  result  in 
suspension  of  further  trustee  payments  to  you  imtil  a  proper  accounting  report  is 
received  by  the  Judge  Advocate  General. 

2.  INCOME  AND  EXPENSES 

a.  Upon  receipt  of  your  first  check  from  the  Navy  or  Marine  Corps  Finance 
Center,  you  should  open  a  trustee  checking  account  in  a  federally  insured  bank  in 
your  name  as  trustee  for  the  member  (e.g.,  Maiy  Jones,  trustee  for  John  A  Jones). 
A  copy  of  your  initial  deposit  slip  must  be  forwarded  to  said  office  at  this  time. 
Trustee  funds  should  not  be  deposited  in  your  own  personal  bank  account  and  should 
not  be  combined  with  any  other  monies.  Investment  of  trustee  funds  in  any  account 
other  than  a  checking  and  /  or  saving  account  in  a  federally  insured  bank  must 
receive  prior  written  approval  from  said  office. 

b.  Federal  law  requires  that  you  obtain  and  execute  a  surety  bond.  The 
initial  cost  and  annual  premiiun  renewal  of  your  corporate  surety  bond  are  authorized 
expenditures.  You  should  obtain  a  paid  receipt  for  this  e]q)enditure  each  time 
payment  is  made  and  forward  the  receipt  to  said  office  with  3rour  annual  accounting 
report. 


c.  Limited  sums  of  money  ($200.00  or  less)  may  be  held  in  cash.  Receipts 
are  not  required  for  each  e]q;)enditure  under  $200.00  made  in  the  interest  of  the 
member  or  his  /  her  legal  dependents.  Except  for  day-to-day  living  e3q)enses  for 
food,  minor  household  needs,  and  small  purchases  such  as  medical  supplies, 
newspapers,  magazines,  postage,  entertainment,  tobacco  products  and  other  sundries, 
paid  receipts  should  be  requested  and  retained  by  3rou  in  support  of  all  trustee  funds 
spent  in  behalf  of  the  member  and  his  legal  dependents.  All  other  expenses  such  as 
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mortgage  or  rent  payments,  insurance,  the  cost  of  the  premium  on  your  surety  bond 
(which  is  authorized  to  be  paid  from  the  trustee  account),  medical  or  dental  bills, 
utility  bills  and  other  nugor  esqienses  and  bills  should  be  paid  by  check.  If  paid  in 
cash,  a  signed  receipt  must  be  obtained  for  pajrment 

d.  If  the  member  is  hospitalized  in  a  Department  of  Veteran  Affairs  medical 
facility,  you  may  be  required  to  provide  funds  for  his  /  her  personal  needs.  The 
amount  required  will  be  specified  by  the  Director  of  the  medical  facility.  You  are 
authorized  to  eiqpend  trustee  funds  for  this  purpose. 

e.  You  are  prohibited  from  using  or  obligating  trustee  funds  for 
esqpenditures  in  excess  of  $200.00  for  such  items  as  jeweliy,  furniture,  clothing, 
household  sq>plianoes,  or  for  the  piuchase  of  an  automobile,  house  or  lot,  or  farm 
equipment  without  prior  iq)proval  of  the  Judge  Advocate  General. 

f.  Church  donations  on  behalf  of  the  member  should  not  exceed  five  percent 
(5%)  of  the  trustee  funds  received. 

g.  Loans  may  not  be  made  fit)m  trustee  funds  to  anyone  for  any  reason. 

h.  Trustee  funds  may  not  be  spent  for  gifts  for  anyone  other  than  the 
lawful  spouse  and  legally  dependent  children  without  prior  approval  of  the  Judge 
Advocate  General. 

i.  Purchase  of  new  life  insurance  must  have  prior  qpprovaL  House, 
property,  and  automobile  insurance  not  in  effect  prior  to  your  trustee  appointment 
must  also  receive  prior  iq)proval  of  the  Judge  Advocate  General. 

j.  Reasonable  allowances  will  be  authorized  firom  trustee  funds  for  travel 
expenses  incurred  by  you  in  execution  of  your  trustee  duties.  These  e3q)enses  must 
have  prior  iq}proval  from  this  office  and  must  be  included  in  the  accounting  report 

k.  Your  accoimting  report  should  be  maintained  up-to-date  to  e^qpedite  the 
timely  submission  of  the  annual  accoimting  to  this  office.  Your  trusteeship  records 
are  subject  to  audit  at  all  times  by  this  office.  In  any  event,  your  accounting  report— 
tc^ther  with  paid  receipts  or  cancelled  checks  or  other  evidence  of  purchase— should 
be  readily  avidlable  for  review  at  all  times.  All  accounting  records  will  be  returned 
to  you. 

3.  MISCELLANEOUS 

a.  The  Office  of  the  Judge  Advocate  General,  Department  of  the  Navy, 
200  Stovall  Street,  Alexandria,  VA  22332-2400,  must  be  notified  immediatdy  of  any 
change  in  the  status  affecting  the  trusteeship  such  as  the  death  or  disappearance  of 
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the  member;  appointment  of  a  legal  guardian,  committee,  or  conservator  fay  a  state 
court;  divorce  or  legal  separation  of  the  member;  death  of  dependents;  change  of 
status  of  dependents,  incliiding  minor  children  becoming  of  age;  change  of  address  of 
member  and  /  or  trustee;  inability  of  trustee  to  perform  his  /  her  duties;  death  of 
trustee.  You  must  also  advise  the  Judge  Advocate  General  when  the  milita^  pay  has 
been  waived  in  order  to  receive  VA  compensation. 

b.  Your  trustee  records  are  subject  to  audit  at  all  times  fay  the  Judge 
Advocate  General  to  insure  that  the  best  interests  of  the  member  are  being  fulfilled. 
In  any  event,  your  accounting  report^-tog^ther  with  paid  receipts,  sales  slips,  and 
cancelled  checks— should  be  readily  available  for  review  if  requested.  All  records  will 
be  returned  to  you  upon  completion  of  any  audit. 
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